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Washbubk  Lai^d  Company,  Eespondent,  vs.  Swawbt,  Ap- 
pellant 

January  50 — February  19^  1907. 

Deeds:  Acknowledgment  hefore  notary  puhJic  in  another  etate:  Oer- 
H/lcate:  Ejectment:  Tax  titles:  Inchoate  right  of  dower:  Defects 
in  tax  proceedings:  Conditional  order  for  judgment:  Amount  to 
te  paid  to  defendant. 

L  The  acknowledgment  of  a  deed  taken  by  a  notary  public  out- 
side of  this  state  and  certified  to  In  substantially  the  form  pre> 
scribed  by  our  statutes,  with  the  Impression  of  his  seal.  Is 
sufficient  to  make  the  deed  admissible  In  evidence  In  an  action 
In  this  state,  without  having  annexed  thereto  an  additional 
certificate  that  the  notary  public  was  such  officer. 

2.  The  existence  of  an  Inchoate  right  of  dower  In  the  wife  of  a 

former  owner  of  land  does  not  preclude  the  present  owner 
from  recovering  possession  of  the  land  In  an  action  of  eject- 
ment against  a  tax-title  claimant 

3.  .Where  plaintiff  In  ejectment  Is  entitled  to  recover  by  reason  of 

defects  In  the  tax  title  under  which  defendant  claims,  the  di- 
rection and  order  for  Judgment  should  follow  the  statute,  sec 
3087,  Stats.  (1898),  and  should  determine  the  amount  to  be  paid 
by  plaintiff  to  defendant  as  a  condition  of  Judgment  In  plalnt- 
urs  favor. 

Appeal  from  a  judgment  of  the  circuit  court  for  Bayfield 
eauniy:  John  K.  Parish,  Circuit  Judge.     Reversed. 

This  is  an  action  of  ejectment  brought  by  the  plaintiflP  as 

the  original  owner  in  fee  simple  to  recover  possession  of  three 

lots  described,  unlawfully  withheld  by  the  defendant  since 

May  1,  1905,  to  the  plaintiff's  damage  in  the  sum  of  $500. 

Vol.  131  —  1 
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The  defendant  answered  by  way  of  a  general  denial  and  by 
way  of  counterclaim,  alleging  in  effect  that  he  has  been  in 
possession  since  April  28,  1905,  holding  adversely  to  the 
plaintiff  and  its  grantors  by  title  founded  upon  a  certain  tax 
deed  duly  issued  to  the  defendant  April  28,  1905,  and  re- 
corded May  2,  1905,  for  the  nonpayment  of  taxes  of  1900 
and  tax  sale  of  May  21,  1901;  and  prayed  judgment  dis- 
missing the  action,  with  costs,  and  that,  if  the  plaintiff's  title 
is  adjudged  to  be  paramoimt,  then  that  the  defendant's  claim 
for  taxes  be  tried  and  the  amount  assessed  and  adjudged  to 
him,  less  any  damages  that  may  be  awarded^  to  the  plaintiff. 
The  plaintiff,  replying  to  the  coimterclaim,  alleges  in  effect 
that  such. tax  deed  is  illegal  and  void  for  several  reasons 
therein  particularly  alleged,  which  are  mentioned  in  the  find- 
ings of  the  court 

A  trial  by  jury  having  been  expressly  waived  by  the  par- 
ties and  the  cause  tried  upon  the  issues  joined,  the  court 
at  the  close  of  the  trial  found  as  matters  of.  fact,  in  effect, 
(1)  that  all  the  allegations  of  the  complaint  are  proven  and 
true;  (2)  that  the  deed  mentioned  and  described  in  defend- 
ant's counterclaim  is  illegal  and  void  for  the  following  rea- 
sons :  (a)  That  the  return  of  the  town  treasurer  for  the  year 
in  which  said  taxes  were  levied  and  assessed  is  illegal  and 
void,  in  that  he  failed  and  neglected  to  subscribe  his  name  at 
the  end  thereof  or  annex  the  affidavit  thereto,  as  required  by 
law ;  (b)  that  the  town  treasurer  for  said  year  failed  and  neg- 
lected to  compare  the  stub  book  receipts  with  the  tax  roll  of 
said  town  for  the  said  year,  and  to  certify  on  such  stub  receipt 
book  that  he  had  made  the  comparisons  as  required  by  law ; 
(c)  that  the  tax  sale  upon  which  said  deed  is  based  is  illegal 
and  void,  in  that  the  county  treasurer  sold  the  lands  described 
in  said  deed  for  a  greater  sum  than  was  due  for  taxes,  in- 
terest, and  charges ;  (d)  that  the  county  treasurer  failed  and 
neglected  to  file  affidavit  of  the  posting  of  the  statement  and 
notice  of  tax  sale  as  required  by  law ;  (e)  that  said  tax  deed 
is  illegal  and  void,  in  that  no  affidavit  of  the  printer  or  fore- 
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man  printer  of  the  publication  of  the  statement  and  notice  of 
sale  was  ever  made  and  filed,  as  required  by  law,  for  the  year 
in  which  said  lots  were  sold. 

As  conclusions  of  law  the  court  found,  in  effect,  (1)  that 
the  plaintiff  is  the  owner  in  fee  simple  of  the  premises  de- 
scribed in  the  complaint  and  that  he  is  entitled  to  the  pes- 
session  thereof;  (2)  that  the  tax  deed  described  in  the  coun- 
terclaim is  illegal  and  void ;  (3)  that  before  the  entry  of  judg- 
ment, and  within  thirty  days,  the  plaintiff  pay  into  court 
for  the  use  of  the  defendant  the  amount  for  which  said  lands 
were  sold,  together  with  interest  thereon  at  the  rate  of  fifteen 
per  cent,  per  annum  from  the  date  of  the  transfer  from  Bay- 
field county,  together  with  all  subsequent  costs  and  charges, 
subject,  however,  to  the  right  of  the  plaintiff  to  offset  against 
said  sums  the  amount  of  the  costs  and  disbursements  of  this 
action.  Judgment  was  ordered  to  be  entered  accordingly. 
Thereupon  judgment  was  entered  by  the  clerk,  wherein  it 
was  adjudged  that  the  plaintiff  have  and  recover  of  the  de- 
fendant, 0.  P.  Swanby,  the  possession  of  the  premises  de- 
scribed in  the  complaint,  and  that  the  plaintiff  also  have  and 
recover  of  the  defendant  the  sum  of  $34.18,  costs  and  dis- 
bursements, less  the  aforesaid  sum  of  $14.84,  to  wit,  the  sum 
of  $19.34.    From  that  judgment  the  defendant  appeals. 

John  Walsh,  for  the  appellant 

A,  W.  McLeodj  for  the  respondent 

Cassodat,  C.  J.  Excepticwi  is  taken  to  the  admission  in 
evidence  of  a  certain  deed  in  the  plaintiff's  chain  of  title. 
It  appears  and  is  undisputed  that  the  deed  mentioned  was 
executed  in  the  presence  of  two  subscribing  witnesses  and 
acknowledged  by  the  grantors,  outside  of  this  state,  before  a 
notary  public,  who  certified  to  the  same  substantially  in  the 
form  prescribed  by  our  statutes,  and  made  the  impression  of 
his  official  seal  as  such  notary  public  upon  the  instrument 
The  trial  court  held  that  under  our  statutes  such  acknowledg- 
ment was  sufficient,  and  hence  that  such  deed  was  properly  ad- 
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missible  in  evidence  without  having  annexed  thereto  an  ad- 
ditional certificate  to  the  effect  that  such  notary  public  was 
such  officer.  Sees.  2216,  2217,  2218,  2219,  Stats.  (1898), 
We  find  no  error  in  such  ruling.     . 

It  is  further  claimed  that  the  quitclaim  deed  of  two  of  the 
lots  in  question  from  Frank  B.  Clark  and  wife  to  D.  M. 
Maxcy,  in  the  plaintiff's  chain  of  title,  was  defective  because 
it  was  not  signed  nor  acknowledged  by  Mr.  Clark's  wife  i)er- 
sonally,  but  only  by  her  attorney  in  fact,  without  any  proof 
that  she  had  given  any  power  of  attorney;  and  hence  that 
the  evidence  failed  to  show  that  the  plaintiff  was  the  owner 
of  the  premises  in  fee  simple.  The  claim  is  that  it  appears 
from  the  evidence  that  Mrs.  Clark  has  an  inchoate  right  of 
dower  in  such  lots,  and  hence  that  the  findings  in  that  regard 
are  not  supported  by  the  evidence,  nor  equivalent  to  the  re- 
quirements of  the  verdict  prescribed  in  actions  of  ejectment. 
Sec  3084,  Stats.  (1898).  That  section  declares,  among  other 
things,  in  effect,  that,  if  it  be  shown  on  the  trial  that  the 
plaintiff  has  "a  right  to  recover  the  possession  of  the  premises, 
the  verdict  in  that  respect  shall  be  for  the  plaintiff."  Id. 
Had  Mr.  Clark  been  a  resident  of  this  state  at  the  time  of 
executing  the  deed,  still  Mrs.  Clark  would  never  have  any 
right  of  dower  in  the  lots  unless  she  happens  to  survive  her 
husband — an  event  which  may  never  occur.  Such  mere  in- 
choate right  of  dower  cannot  prevent  the  plaintiff,  claiming' 
under  the  grantee  of  the  husband,  from  recovering  the  posses- 
sion of  the  lots.  It  follows  from  what  has  been  said  that 
the  plaintiff  is  entitled  to  recover  possession  of  the  premises 
described  unless  defeated  by  the  tax  deed. 

The  trial  court  found,  and  it  is  conceded  by  counsel  for 
the  defendant,  that  the  tai  deed  is  void  for  irr^ularities  not 
going  to  the  groundwork  of  the  tax  upon  which  the  deed  was 
based.  Such  being  the  fact,  the  only  substantial  difference 
between  the  parties  is  as  to  the  amount  the  plaintiff  was 
required  to  pay  as  a  condition  of  relieving  the  premises  from 
the  tax  deed  and  tax  certificates  in  question.    Such  amount  is 


19]  JANUARY  TEEM,  190L  6 

Waahburn  Land  Ck).  v.  Swanby,  131  Wis.  1. 

not  determined  by  the  findings  of  {he  court  The  circum- 
stances are  peculiar.  It  seems  to  be  conceded  that  the  cost  of 
executing  the  tax  deed  was  $107.80  and  that  the  cost  of  re- 
cording the  same  was  $11.  But  it  is  also  conceded  that  such 
tax  deed  contains  more  than  300  descriptions,  whereas  the 
title  to  only  three  lots  is  in  controversy  in  this  action.  The 
defendant  contends  that  he  is  entitled  to  receive,  among  other 
items,  the  full  amount  of  the  costs  of  executing  and  recording 
such  tax  deed.  The  plaintiff  contends  that  he  is  only  required 
to  pay,  to  relieve  the  three  lots  in  question,  the  proportionate 
share  of  such  costs.  The  questions  are  not  determined 
by  findings  nor  the  judgment.  It  does  appear  that  the  tax 
deed  was  based  upon  three  certificates  issued  on  the  tax  sale 
of  May  21,  1901,  for  the  three  lots  in  question  for  the  aggre- 
gate amount  of  $11.79.  Neither  the  direction  for  judgment 
made  by  the  court  nor  the  judgment  entered  by  the  derk  is 
in  accordance  with  the  statute  applicable,  which  provides  that 

"the  court  shall  order  that  the  amount  for  which  such  land 
was  sold,  and  the  costs  of  executing  and  recording  such  tax 
deed,  and  the  amoimt  paid  by  the  defendant  for  taxes  as- 
sessed upon  such  premises  subsequent  to  said  sale,  with  inter- 
est on  all  such  sums  at  the  rate  of  fifteen  per  centum  per  an- 
num from  the  time  so  paid  until  the  date  of  verdict,  shall  be 
set  off  against  the  damages  awarded  to  the  plaintiff  by  the 
verdict;  and  if  there  be  any  excess,  that  the  plaintiff,  as  a 
condition  of  judgment,  shall  pay  the  same,  with  interest  from 
the  date  of  the  verdict,  within  ninety  days ;  and  that,  in  de- 
fault thereof,  the  defendant  shall  have  judgment  in  the  ac- 
tion."    Sec.  3087,  Stats.  (1898). 

The  direction  for  judgment  contained  in  the  conclusion  of 
law  omits  entirely  several  of  the  requirements  contained  in 
the  portion  of  the  section  thus  quoted,  and  limits  the  pay- 
ment to  the  amount  for  which  the  lands  were  sold,  with  inter- 
est and  subsequent  costs  and  charges,  subject  to  the  right  to 
offset  costs  and  disbursements.  It  also  requires  payment 
"within  thirty  days,"  instead  of  "within  ninety  days,"  as  pre- 
scribed in  the  statute.     The  requirements  of  the  conditional 
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order  for  judgment  under  that  statute  have  frequently  been 
stated  by  this  court  and  need  not  be  reiterated  here.  Chip- 
pewa River  L.  Co.  v.  J.  L.  Oaies  L.  Co.  118  Wis.  345,  347 
(11)-,  358,  94  N.  W.  37,  95  K  W.  954.  See,  also,  Pinkerton 
V.  J.  L.  <}ates  L.  Co.  122  Wis.  471,  100  N.  W.  841 ;  Steph- 
enson V.  Doolittle,  123  Wis.  36,  37  (7),  100  N.  W.  1041; 
Oilbert  v.  Pier,  103  Wis.  331,  79  N.  W.  215 ;  Cook  v.  Mc- 
Comb,  98  Wis.  526,  74  N.  W.  353.  Obviously  the  amount 
to  be  paid  must  be  determined  by  the  court  before  the  plaintr 
iff  can  be  required  to  make  payment  The  payment  is  to  be 
made  "as  a  condition  of  judgment"  In  default  of  such  pay- 
ment the  defendant  is  to  'Tiave  judgment  in  the  action.'^ 
In  the  case  at  bar  the  judgment  entered  by  the  derk  does 
not  <5onf orm  to  the  statute  nor  follow  the  direction  in  the  con- 
clusions of  law,  but  is  in  form  a  final  judgment,  awarding 
costs  in  favor  of  the  plaintiff  and  against  the  defendant,  sub- 
ject to  setoff,  instead  of  being  an  interlocutory  order  or  jud^ 
ment,  as  mentioned  in  Maxcy  v.  Simonson,  130  Wis.  650, 
110  N.  W.  803.  Of  course,  the  rights  of  the  parties  are 
fixed  by  the  statute,  and  the  judgment  must  conform  to  the 
statute. 

By  the  Court. — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  further  proceedings 
according  to  law. 

IdAXOT  LiAiTD  CoMPANT,  Respondent,  vs.  Swakbt,  Appellant 

January  SO — February  19, 1907. 

Appeal  from  a  Judgment  of  the  circuit  court  for  Bayfield  coontxr 
John  K.  Pabish,  Circuit  Judge.    Reversed. 
John  Walahf  for  the  appellant. 
A.  W.  McLeody  for  the  respondent 

Cassodat,  C.  J.  The  facts  In  this  case  are  substantially  the  same 
as  In  Waahhum  Land  Co.  v.  Sioanhy,  ante,  p.  1,  110  N.  W.  806.  In 
pursuance  of  the  stipulation  of  the  parties  in  this  case  and  the  de- 
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ciBion  in  that  case,  the  judgment  of  the  circuit  court  in  this  case  is 
reyersed,  and  the  cause  is  remanded  for  further  proceedings  accord- 
ing to  law. 
By  the  Court. — Ordered  accordingly. 


llAXCT,  Respondent,  vs.  Swanbt,  Appellant. 

January  50 — FeJ>ruary  19, 1907, 

Afpeax.  Arom  a  judgment  of  the  circuit  court  for  Bayfield  county: 
John  K.  Pabish,  Circuit  Judge.    Reversed, 
John  Walsh,  for  the  appellant. 
A.  W,  McLeod,  for  the  respondent. 

CAsaooAT,  C.  J.  The  facts  in  this  case  are  substantially  the  same 
as  in  Washburn  Land  Co.  v.  Bwanhy,  ante,  p.  1,  110  N.  W.  806.  In 
pursuance  of  the  stipulation  of  the  parties  in  this  case  and  the  de- 
cision In  that  case,  the  judgment -of  the  circuit  court  In  this  case  is 
reversed,  and  the  cause  is  remanded  for  further  proceedings  accord- 
ing to  law. 

By  the  Court.— Ordered,  accordingly. 


McGeosge  and  others^  Appellants,  vs.  Sxanton-Db  Long 
LuMBEB  CoMFAKT,  imp.,  Bespondent. 

January  31— February  19,  1907. 

Liens:  Logs  and  lumber:  Hauling:  **Timber:'*  Labor  partly  lienable. 

1.  Sec.  8329,  Stats.  (1898),  does  not  give  a  lien  for  the  amount  due 
for  labor  or  services  In  hauling  manufactured  lumber  from  the 
mill  to  market 

[2.  Whether  larger  timbers,  other  than  boards  and  planks,  manu- 
factured from  the  logs,  should  be  classed  as  "timber"  for  the 
hauling  of  which  a  lien  Is  given,  not  determined.] 

3.  Where  a  lien  Is  claimed  for  the  amount  due  for  labor,  part  of 
which  Is  lienable  and  part  not  lienable,  and  there  Is  no  proof 
produced  so  that  the  one  can  be  separated  from  the  other 
with  reasonable  certainty,  the  entire  claim  for  a  lien  must  be 
denied. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Sawyer 
county:  John  K.  Pabish,  Circuit  Judge.     Affirmed. 

Action  to  recover  on  contract  and  to  enforce  a  lien  under 
sec.  3329,  Stats.  (1898). 

The  complaint  was  to  the  eifect  that  plaintiffs,  between  cer- 
tain specified  dates,  performed  services  for  the  defendant 
Keene  of  the  value  of  $464.74,  hauling  lumber  and  timber  at 
QxL  agreed  price  per  thousand  feet,  which  lumber  and  timber 
belonged  to  the  defendant  Stanton-De  Long  Lumber  Comr 
pany;  that  no  part  of  said  sum  has  been  paid,  and  that 
plaintiffs  have  complied  with  all  the  statutory  requisites  to 
secure  a  lien  for  said  sum  on  such  lumber  and  timber,  the 
various  statutory  steps  to  that  end  being  appropriately  al- 
leged. 

The  lumber  company  answered  putting  in  issue  the  alle- 
gation that  timber  was  hauled  by  the  plaintiffs  and  raising 
the  question  of  whether  the  claim  was  lienable. 

On  the  trial  the  evidence  was  uncontroverted  that  most 
of  the  manufactured  product  hauled  by  the  plaintiffs  was 
boards  and  the  balance  4x4s,  6x6s,  6x8s,  and  plank,  no  evi- 
dence being  produced  as  to  the  amount  of  such  stuff;  that  all 
the  product  was  manufactured  from  saw  logs  at  a  small  mill 
located  about  fourteen  miles  from  the  village  of  Hayward 
in  Sawyer  county,  Wisconsin ;  that  part  was  piled  in  the  mill 
yard,  and  that  plaintiffs  hauled  that  and  the  balance,  taking 
the  latter  from  the  tail  of  the  mill,  to  the  railroad  station 
at  said  village  of  Hayward  and  placing  the  same  on  the  right 
of  way  of  the  railway  company  at  such  station. 

The  jury  rendered  a  verdict  in  favor  of  the  plaintiffs  for 
the  amount  of  the  claim  as  alleged,  and  rendered  a  directed 
verdict  that  plaintiffs  were  not  entitled  to  a  lien  therefor. 
Judgment  was  rendered  accordingly,  from  which  this  appeal 
was  taken. 

F.  L.  McNamara,  for  the  appellants,  as  to  the  meaning  of 
the  word  "timber"  in  sec.  3329,  Stats.  (1898),  cited  Babha  v. 
Eldred,  47  Wis.  189, 192. 
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J.  F.  Biordan,  for  the  respondent,  contended  that  the  stat- 
ute giving  a  lien  for  cutting,  hauling,  etc,  logs,  timber,  etc., 
refers  to  the  forest  product  in  its  crude  condition,  and  that  it 
gives  no  lien  for  hauling  manufactured  lumber  or  timbers 
from  the  mill  to  a  railway  depot  for  shipment  De  Morris  v. 
Wilbur  L.  Co.  98  Wii.  465,  473 ;  Carpenter  v.  McCord  L.  Co. 
107  Wis.  611,  617 ;  Kendall  v.  Hynes  L.  Co.  96  Wis.  659, 
662;  Vtllenuve  v.  Sines,  ^2  Mich.  556,  52  N.  W.  1007. 

Marskatx,  J.  The  sole  question  presented  in  this  case  is : 
Were  plaintiffs  entitled  to  a  lien  for  their  services  in  hauling 
the  manufactured  products  from  the  sawmill  to  the  village  of 
Hayward,  under  sec.  3829,  Stats.  (1898),  providing  that 
"any  person  who  shall  do  or  perform  any  labor  or  services 
in  cutting,  hauling,  running,  felling,  piling,  driving,  rafting, 
booming,  cribbing,  towing,  sawing,  peeling  or  manufacturing 
into  lumber  or  timber  any  logs,  timber,  stave-bolts,  staves, 
pulp  wood,  cordwood,  railroad  ties,  piling,  telegraph  poles, 
telephone  poles,  fence  posts,  paving  timber,  tan  or  other  barks, 
or  in  preparing  wood  for  or  manufacturing  charcoal  shall  have 
a  lien  upon  such  material  for  the  amount  due  or  to  become 
due  for  such  labor  or  services.  .  .  .  *' 

The  language  of  the  statut6  provides  for  a  lien  upon  lumber 
"material"  for  the  labor  of  producing  the  same  from  saw 
logs.  Otherwise  no  lien  is  given  thereon.  The  complete  pro- 
cess of  manufacturing  logs  into  lumber  ordinarily  includes  the 
work  of  placing  the  lumber  in  the  sawmill  yard  in  piles  but 
not  that  of  transporting  the  same  from  the  yard  to  market 
Such  process  is  ended  at  the  point  in  the  mill  yard  from  which 
it  is  designed  that  the  lumber  shall  be  taken  to  enter  into  con- 
sumption. That  seems  unmistakable  without  the  aid  of  any 
judicial  authority,  but  it  has  elsewhere  been  so  held  as  indi- 
cated by  Villenuve  v.  Sines,  92  Mich.  556,  52  N.  W.  1007, 
cited  to  our  attention  by  respondent's  counsel.  Appellants' 
counsel  refer  to  McGinley  v.  Laycock,  94  Wis.  205,  68  N.  W. 
871,  as  an  instance  where  work  of  hauling  lumber  was  recog- 
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nized  as  lienable.  That  is  a  mistake.  No  question  as  to  the 
lienable  character  of  such  work  was  there  involved ;  the  plaint- 
iff's work  was  all  performed  on  the  lumber  in  the  mill  yard 
and  no  part  of  it  consisted  in  hauling  lumber. 

If  there  is  any  distinction  between  hauling  timber  and  haul- 
ing lumber  manufactured  from  saw  logs  as  regards  the  lien- 
able character  of  the  work,  and  if  the  product  in  question 
other  than  boards  and  planks  should  be  classed  as  timber,  it  is 
immaterial  in  this  case  since  there  was  no  proof  as  to  the 
amount  of  such  timber.  Where  a  lien  is  claimed  for  the 
amount  due  for  labor,  part  of  which  is  lienable  and  part  not 
lienable,  and  there  is  no  proof  produced  so  that  the  one  can 
be  separated  from  the  other  with  reasonable  certainty,  the  en- 
tire claim  for  a  lien  must  be  denied.  Olover  v.  Hynes  L.  Co. 
94  Wis.  467,  69  N.  W.  62. 

By  the  Court. — The  judgment  is  affirmed. 


Mississippi  Riveb  Logging  Company,  Respondent,  vs.  Blub 
Giuss  Land  Company,  Appellant 

February  l^Fehruary  19,  1907. 

Vendor  and  purchaser  of  land:  Bona  fide  purcJiaaera:  Notice  of  un- 
recorded deed. 

1.  Defendant's  grantor,  a  corporation,  knowing  that  there  was  no 
recorded  conveyance  of  the  title  of  H.,  a  former  owner  of  cer- 
tain parcels  of  unoccupied  land,  but  that  other  persons  were 
executing  conveyances  thereof  as  if  they  owned  them,  ob- 
tained from  the  heirs  of  H.  a  quitclaim  deed  of  the  lands  for 
a  nominal  consideration,  the  agent  of  the  corporation  falsely 
representing  to  said  heirs  that  H.  had  lost  his  title  by  failure 
to  pay  taxes,  and  the  heirs  stating  that  they  had  no  title. 
Held,  that  the  corporation  had  information  sufficient  to  put 
an  ordinarily  prudent  man  upon  inquiry  as  to  the  rights  of 
those  claiming  under  a  prior  unrecorded  conveyance  from  H.^ 
and  was  therefore  not  a  hona  fide  purchaser. 
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2.  When  the  defendant,  also  a  corporation,  purchased  said  lands 
it  knew  that  they  had  been  conveyed  to  said  H.  by  one  C.  by 
warranty  deed  for  a  substantial  consideration,  and  that  C.  had 
afterwards  taken  tax  deeds  thereof  based  on  tax  sales  made 
prior  to  his  conveyance  to  H.;  that  C.  had  thereafter  quit- 
claimed the  lands  to  W.,  and  that  W.  had  conveyed  them  to 
plaintiff  by  warranty  deed  for  ample  consideration;  that  ten 
years  later  its  grantor  had  obtained  apparent  title  by  quit- 
claim from  the  heirs  of  H.  for  a  nominal  consideration;  that 
the  lands  were  valuable;  and  that  since  the  quitclaim  deed 
from  C.  to  W.  the  taxes  had  been  regularly  paid.  It  appears 
that  inquiry  made  of  W.  would  have  disclosed  the  existence 
of  an  unrecorded  deed  from  H.  to  W.  Beld,  that  defendant 
was  chargeable  with  notice  of  such  unrecorded  deed. 

Appeal,  from  a  judgment  of  the  circuit  court  for  Vilas 
county :  W.  C.  SiLVEBTHOBisr,  Circuit  Judge.    Affirmed. 

This  is  an  action  brought  by  the  grantor  in  a  warranty  deed 
to  remove  a  cloud  from  the  title  of  fifteen  parcels  of  unoccu- 
pied land  in  Lincoln  county,  of  which  eleven  parcels  are  forty- 
acre  tracts  and  the  balance  fractional  lots.  Both  parties 
claimed  title  imder  John  Comstock,  who  acquired  a  valid  title 
to  the  lands  by  tax  deed  on  the  sale  of  1878,  dated  and  re- 
corded June  4,  1881.  It  appears  that  April  7,  1882,  Com- 
stock  and  wife  executed  a  warranty  deed  of  the  lands  in  ques- 
tion, with  twenty  other  descriptions,  to  Frank  D.  Harding, 
which  deed  recited  a  consideration  of  $4,100  and  was  re- 
corded April  10,  1882.  After  making  this  deed  Comstock 
took  three  other  tax  deeds — one  in  1882  on  the  sale  of  1879, 
one  in  1883  on  the  sale  of  1880,  and  one  in  1884  on  the  sale 
of  1881,  all  of  which  were  seasonably  recorded.  It  further 
appears  from  the  record  in  the  registei^s  office  that  Comstock 
deeded  this  land  with  a  large  number  of  other  parcels  to  the 
Wisconsin  Kiver  Land  Company  for  a  consideration  recited 
of  $15,000  by  quitclaim  deed  dated  February  18,  1885,  and 
recorded  December  17,  1885 ;  that  the  Wisconsin  River  Land 
Company  deeded  the  lands  in  question  to  the  plaintiff  for  a 
owisideration  averaging  $236.66  a  description  by  warranty 
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deed  dated  November  3,  1892,  and  recorded  November  25, 
1892. 

Thus  the  record  title  stood  in  February,  1902,  when  the 
Home  Investment  Company  (defendant's  grantor)  contracted 
in  writing  to  convey  if>  the  defendant  about  40,000  acres  of 
unoccupied  land  for  the  uniform  price  of  $2.50  an  acre,  ab- 
stracts to  be  furnished  and  deeds  delivered  within  ninety  days 
thereafter.  Whether  the  lands  in  question  were  included  in 
this  contract  is  not  certain.  No  deed  from  Frank  D.  Harding 
•or  his  heirs  appeared  in  the  records  at  this  time,  nor  did  the 
Home  Investment  Company  have  actual  knowledge  that  any 
deed  had  been  made  by  him ;  but  it  appears  as  matter  of  fact 
that  Harding  and  wife  on  the  28th  of  June,  1886,  conveyed 
the  lands  in  question  with  others  (being  the  same  lands  con- 
veyed to  him  by  Comstock)  to  the  Wisconsin  Eiver  Land 
Company  for  a  consideration  of  $7,000  by  a  deed  with  war- 
ranty against  his  own  acts,  which  deed,  however,  was  not  re- 
corded until  July  20,  1903. 

The  Home  Investment  Company  was  a  corporation  dealing 
in  northern  Wisconsin  lands  and  tax  titles,  and  through  its 
president  had  access  to  a  tract  index  of  the  lands  in  question' 
and  had  knowledge  that  other  parties  than  Harding  or  his 
lieirs  were  making  conveyances  of  the  lands  in  question  and 
assuming  to  deal  with  them  as  owners.  In  March,  1902,  the 
Home  Investment  Company  sent  an  agent  to  Hudson,  Wiscon- 
sin, to  obtain  a  quitclaim  deed  of  the  lands  in  question  from 
the  heirs  of  Harding  (the  deceased  intestate).  This  agent  suc- 
ceeded in  obtaining  a  quitclaim  deed  from  the  heirs  covering 
all  the  lands  deeded  by'  Comstock  to  Harding  for  the  simi 
of  $200.  The  court  found  on  sufficient  evidence  that  he  ob- 
tained this  deed  by  representing  to  the  heirs  that  their  father 
had  owned  these  lands  in  his  lifetime,  but  had  not  paid  taxes 
on  them  for  twenty  or  thirty  years,  and  that  now  they  had 
really  no  interest  in  them,  and,  further,  that  the  Home  In- 
vestment Company  was  in  fact  the  o\vner  and  expected  to  sell 
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them  to  some  eastern  party  who  wanted  the  title  cleared  in 
this  way.  The  court  also  found  that  the  heirs  told  the  agent 
at  that  time  that  they  did  not  think  or  consider  that  their 
father  had  any  interest  in  the  lands.  In  August,  1902,  tho 
Home  Investment  Company  deeded  the  lands  in  question  to 
the  defendant  by  warranty  deed  as  a  part  of  the  lands  con- 
tracted for  in  February,  and  soon  after  furnished  an  abstract 
of  title  which  was  examined  by  the  defendant's  attorney  and 
which  showed  the  deeds  before  described  which  were  on  rec- 
ord in  February,  1902,  with  the  addition  of  the  deed  from* 
the  Harding  heirs.  No  part  of  the  consideration  was  paid 
prior  to  the  examination  of  the  abstract  This  deed  recited 
a  consideration  of  $2.50  an  acre,  which  was  in  fact  the  fair 
value  of  the  land  and  known  to  be  such  by  both  parties.  It 
was  recorded  September  30,  1902.  The  deed  from  Harding 
to  the  Wisconsin  River  Land  Company  was  not  recorded  un- 
til the  20th  day  of  July,  1903,  having  been  kept  prior  to  that 
time  in  the  oflBce  of  the  company  at  Eau  Claire,  Wisconsin^ 
where  it  could  have  been  found  had  inquiry  been  made  for  it. 
From  1886  up  to  November,  1892,  the  Wisconsin  River  Land 
Company  paid  all  the  taxes  on  the  lands  in  question,  and 
from  November,  1892,  up  to  the  time  of  the  commencement 
of  this  action  the  plaintiff  paid  such  taxes,  and  the  fact  that 
such  payments  were  duly  made  appears  in  the  proper  town 
and  county  oflSces.  The  plaintiff  conveyed  the  lands  by  war- 
ranty deed  to  the  Chippewa  Lumber  &  Boom  Company  prior 
to  the  commencement  of  this  action. 

On  these  facts  the  court  found  that  both  the  Home  Invest- 
ment Company  and  the  defendant  had  notice  of  facts  which 
should  have  put  them  upon  inquiry  as  to  the  existence  of  the 
unrecorded  deed,  which  inquiry  would  have  resulted  in  ita 
discovery,  and  that  for  this  reason  neither  of  them  was  a  pur- 
chaser in  good  faith,  and  that  the  Chippewa  Lumber  &  Boom 
Company  was  the  owner  in  fee  simple.  Judgment  being  en- 
tered in  accordance  with  this  finding,  the  defendant  appeals^ 


14  SUPREME  COURT  OF  WISCONSIN.        [Feb. 

Mississippi  River  L.  Co.  v.  Blue  Grass  L.  Co.  131  Wis.  10. 

A.  W.  Sanborn,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Reid,  Smart  £ 
Curtis,  attorneys,  and  Neal  Brown,  of  counsel,  and  oral  argu- 
ment by  R,  M.  SmaH. 

WiNSLow,  J.  The  only  question  presented  which  is 
deemed  necessary  to  be  considered  is  whether  the  defendant 
is  in  the  position  of  a  purchaser  in  good  faith  without  notice 
of  the  prior  unrecorded  deed  from  Harding  to  the  Wisconsin 
River  Land  Company. 

The  principle  is  well  understood  that  one  who  purchases 
with  knowledge  of  an  outstanding  claim  of  title  or  informa- 
tion sufficient  to  put  an  ordinarily  prudent  man  upon  inquiry 
is  not  a  bona  fide  purchaser.  Prickett  v.  Much,  74  Wis.  199, 
42  N.  W.  256.  We  can  entertain  no  doubt  that  the  Home 
Investment  Company  had  such  information.  It  knew  of  the 
deed  from  Comstock  to  Harding,  executed  in  188S,  by  whidi 
these  lands  with  twenty  other  descriptions  had  been  conveyed 
for  $4,100.  It  had  access  to  a  tract  index  of  the  title.  It 
knew  that  as  far  as  the  records  showed  Harding  had  never 
conveyed  his  title  and  that  other  parties  were  executing  con- 
veyances of  the  lands  as  if  they  owned  them.  In  this  situa- 
tion it  sent  an  agent  to  the  heirs  of  Harding  to  obtain  a  quit- 
claim deed  from  them  for  a  practically  nominal  considera- 
tion, and  that  agent  stated  to  the  heirs  that  their  father 
had  no  title,  and  the  heirs  confirmed  that  statement  This 
amounts  to  a  confession  that  the  title  sought  was  not  a  real 
title  but  only  a  nominal  one.  It  demonstrates  beyond  cavil 
that  the  company  knew  that  it  was  buying  a  purely  specula- 
tive title  which  had  only  the  appearance  of  validity.  The 
fact  that  it  was  buying  for  $200  lands  less  than  half .  of 
which  it  proposed  at  once  to  transfer  to  others  for  $1,500  and 
which  were  in  fact  worth  the  latter  sum  only  adds  certainty 
to  the  conclusion  that  it  knew  facts  entirely  discrediting  the 
title  which  it  was  getting.    It  can  hardly  say  now  that  it  knew 
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no  fact  in  May,  1902,  tending  to  throw  doubt  oil  the  Harding 
tide,  when  it  appears  that  it  then  bought  that  title  for  a 
€ODg  on  the  statement  that  it  was  worthless. 

As  to  the  defendant  the  conclusion  is  the  same,  although 
the  facts  are  somewhat  different  Its  attorney  had  examined 
the  abstract  before  the  consideration  money  was  paid.  By 
this  examination  it  was  informed  of  the  deed  from  Comstock 
to  Harding  in  1882  by  which  thirty-five  descriptions  were  con- 
veyed for  a  consideration  of  $4,100 ;  also  of  the  subsequent 
tax  deeds  taken  by  Comstock  and  his  quitclaim  to  the  Wiscon- 
sin River  Land  Company  in  1885 ;  also  of  the  warranty  deed 
of  the  last-named  corporation  to  the  plaintiff  by  which  the 
lands  in  question  were  conveyed  for  an  average  consideration 
of  $236.36  a  description;  and  it  was  also  informed  of  the 
quitclaim  deed  ten  years  later  by  the  Harding  heifs  to  the 
Home -Investment  Company  by  which  it  obtained  apparent 
title  to  said  thirty-five  descriptions  for  a  consideration  of 
$200  or  about  $5.70  a  description.  It  knew  also  that  the 
tAxes  had  been  regularly  paid  or  redeemed  by  some  one,  that 
the  lands  were  actually  worth  $1,500,  and  that  it  was  about 
to  pay  that  sum  for  them.  Surely  these  facts  were  ample  to 
suggest  a  robust  doubt  as  to  the  validity  of  the  Harding  title. 
Here  is  no  question  of  constructive  notice  of  a  collateral  deed 
not  in  the  chain  of  title,  but  the  question  is  as  to  the  effect  of 
actual  knowledge  of  the  fact  that  other  persons  not  in  the  ap- 
parent chain  of  title  have  been  deeding  the  land  as  if  they 
were  owners  for  substantial  considerations,  in  connection 
with  the  fact  that  the  apparent  title  is  based  on  a  quitclaim 
deed  executed  but  yesterday  for  a  nominal  consideration. 

The  defendant's  attorney,  of  course,  knew  the  general  l^al 
proposition  that  the  after-acquired  title  of  a  grantor  in  a  war- 
ranty deed  inures  to  the  benefit  of  his  grantee ;  hence  he  knew 
that  apparently  the  tax  deeds  subsequently  taken  by  Comstock 
were  merely  so  many  additional  supports  to  the  Harding  title. 
Xevertheless  he  saw  by  the  abstract  that  Comstock  assumed 
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to  quitclaim  his  subsequently  acquired  title  to  the  Wisconsin 
River  Land  Company,"  which  company  thereafter  deeded  the 
land  by  warranty  deed  for  ample  consideration  to  the  plaintiflf- 
Here,  too,  was  certainly  an  unusual  circumstance  well  calcu- 
lated to  stir  the  prudent  mind  to  inquiry. 

The  mere  recording  of  a  deed  of  lands  is  an  assertion  of 
title.  Sec.  3186,  Stats.  (1898) ;  Maxon  v.  Ayers,  28  Wis. 
612 ;  Broderich  v.  Gary,  98  Wis.  419,  74  N.  W.  95.  Actual 
knowledge  that  a  stranger  to  the  chain  of  title  has  placed  a 
deed  of  the  land  on  record  is  held  to  be  sufficient  to  put  an  in- 
tending purchaser  on  inquiry,  especially  if  the  title  which  he 
is  about  to  purchase  appears  to  have  been  acquired  for  a 
merely  nominal  consideration.  Dillon  v.  8hugar,  73  Iowa, 
434,  35  N.  W.  509 ;  Knapp  v.  Bailey,  79  Me.  196,  9  Atl.  122  j 
Clarh  V.  Holland,  72  Iowa,  34,  33  N.  W.  350;  Doran  v. 
Dazey,  5  N.  Dak.  167,  64  N.  W.  1023,  57  Am.  St  Kep.  550. 
In  the  present  case  it  appears  that  an  inquiry  made  of  the 
Wisconsin  River  Land  Company  at  its  office  would  have  re- 
sulted in  the  finding  of  the  missing  deed  and  the  explanation 
of  the  singular  state  of  the  record.  The  defendant  chose  to 
make  no  such  inquiry,  and  must  abide  the  results. 

By  the  Court. — ^Judgment  affirmed. 


Idema,  Trustee,  Respondent,  vs.  Comstock,  Appellant 

February  1 — Fe}>ruary  19,  1907. 

Appeal:  Findings  of  fact  by  referee:  Partition  of  land:  Sale. 

1.  The  decision  of  a  referee,  oonflrmed  by  the  circuit  court,  as  to 

a  pure  matter  of  fact  wUl  be  given  the  same  dignity,  on  ap- 
peal,  as  any  conclusion  of  fact  by  a  trial  court 

2.  The  test  as  to  whether  a  partition  of  lands  In  kind  would  re- 

sult In  "great  prejudice  to  the  owners/'  within  the  meaning 
of  sec.  3119,  Stats.  (1898),  is  whether  the  value  of  the  share 
of  each  would  be  materially  less  than  his  share  of  the  money 
which  could  probably  be  obtained  on  a  sale  of  the  whole. 
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3.  The  finding  of  a  referee  that  partition  in  kind  of  two  forty-acre 
tracts  of  timber  land  between  two  persons,  one  owning  a  two- 
thirds  and  the  other  a  one-third  interest,  could  not  be  made 
without  great  prejudice  to  the  owners,  is  held  not  to  be  against 
the  clear  preponderance  of  the  evidence. 

Appeal  from  a  judgment  of  the  circuit  court  for  Vilas 
county:  W.  0.  SixvERTnoKiir,  Circuit  Judge.     Affi/rmed. 

The  appeal  is  from  an  order  coniirming  the  report  of  a 
referee  in  an  action  for  partition  of  real  estate  and  directing 
a  sale  of  the  premises. 

The  action  was  brought  for  the  partition  of  the  northeast 
quarter  of  the  southeast  quarter  and  the  southwest  quarter  of 
the  southeast  quarter  of  section  number  twenty  (20),  town- 
ship number  forty-four  (44)  north,  of  range  number  five  (5) 
east,  in  Vilas  county,  Wisconsin,  the  plaintiff  being  the  owner 
of  an  undivided  two-thirds  interest  and  the  defendant  J.  M. 
Comstoch,  as  appeared  by  the  pleadings,  being  the  owner  of 
an  undivided  one-third  interest  The  only  contest  was  as  to 
whether  the  property  could  be  partitioned  between  the  parties 
without  a  sale  of  the  same,  plaintiff  affirming  that  such  sale 
was  necessary  and  the  said  defendant  that  it  was  not  Such 
proceedings  were  duly  had  that  an  order  for  a  partition  of  the 
property  was  made  and  the  controversy  as  to  whether  a  sale 
was  necessary  in  order  to  make  such  partition  was  duly  re- 
ferred to  George  Hart,  in  compliance  with  sec.  3110,  Stats. 
(1898).  Such  proceedings  were  duly  had  in  execution  of  the 
reference  that  a  report  was  made  to  the  court  that  the  premises 
were  so  situated  and  of  such  character  that  a  partition  thereof 
could  not  be  made  without  great  prejudice  to  the  owners.  The 
finding  on  the  question  of  fact  was  excepted  to  by  the  defend- 
ant The  court  confirmed  the  referee's  decision  and  directed 
a  sale  of  the  premises,  and  defendant  appealed. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
E.  O.  Comstoch,  attorney,  and  J.  H.  Boemer,  of  counsel. 

A,  W.  Sanborn,  for  the  respondent 
Vol.  131  —  2 
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Mabsiiall^  J.  The  sole  question  here  is  this :  Is  the  find- 
ing of  the  referee,  that  neither  the  premises  nor  ^y  distinct 
portion  thereof  is  so  situated  that  a  partition  thereof  can  be 
made  without  great  prejudice  to  the  owners,  against  the  dear 
preponderance  of  the  evidence  ? 

The  subject  with  which  the  referee  had  to  deal  was  a  pure 
matter  of  fact,  therefore  his  decision,  confirmed  by  the  circuit 
court,  must  be  given  the  same  dignity  on  appeal  as  is  required 
by  the  established  practice  aa  to  any  conclusion  of  fact  made 
by  a  trial  court. 

True,  as  argued  by  counsel  for  appellant,  the  judicial  rule 
of  long  standing  is  that  a  sale  should  not  be  made  for  the  pur- 
poses of  partition  unless  that  is  necessary  in  order  to  protect 
the  parties  from  serious  loss.  That  rule  was  developed  and 
established  in  equity.  4  Pomeroy,  Eq.  Jur.  (3d  ed.)  §§  1387, 
1390.  We  need  not  investigate  the  decisions  in  that  field  be- 
cause the  equitable  rule  has  been  made  a  matter  of  written  law 
providing  for  a  sale  for  the  purposes  of  partition  only  when 
a  partition  in  kind  would  result  in  "great  prejudice  to  the 
owners."  Sec  3119,  Stats.  (1898).  The  term  "great  preju- 
dice to  the  owners"  refers  to  pecuniary  loss.  That  was  the 
view  taken  in  Vesper  v.  Famsworth,  40  Wis.  357,  where  a 
guide  is  found  for  administering  the  statute,  phrased  thus: 
The  court  should  "ascertain  whether,  if  the  premises  be  par- 
titioned, the  value  of  the  share  of  each  owner  will  be  mate- 
rially less  than  his  or  her  probable "  share  of  the  purchase 
money  in  case  the  premises  are  sold.  If  so,  a  sale  will  be 
proper,  for  the  injury  which  will  warrant  a  sale  we  under- 
stand to  be  a  pecuniary  injury."  So  the  established  test  of 
whether  a  partition  in  kind  would  result  in  "great  prejudice 
to  the  owners"  is  whether  the  value  of  the  share  of  each  in  case 
of  a  partition  would  be  materially  less  than  his  share  of  the 
money  equivalent  that  could  probably  be  obtained  for  the 
whole. 

An  examination  of  the  evidence  satisfies  us  that  the  referee, 
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and  the  trial  court  in  confirming  the  former's  report,  applied 
the  law  as  above  indicated.  The  evidence  was  directed  to  the 
situation  of  the  property  and  its  physical  characteristics,  nec- 
essarily controlling  the  question  of  whether  it  was  practicable 
to  divide  the  same  between  the  parties  according  to  their  re- 
spective interests,  giving  to 'each  his  share,  quantity  and  qual- 
ity relatively  considered,  without  materially  lessening  the 
money  value  of,  the  several  interests.  Our  examination  of  the 
evidence  also  satisfies  us  that  the  referee  and  the  court  appre- 
ciated the  rule  that  the  burden  of  proof  to  establish  the  statu- 
tory requisite  to  a  sale  was  on  the  party  alleging  the  same. 
So,  as  indicated  at  the  outset,  the  case  comes  down  to  the 
simple  proposition  of  whether  the  decision  complained  of  has 
sufficient  support  in  the  evidence  that  it  cannot  be  rightly  said 
to  be  contrary  to  the  clear  preponderance  thereof. 

It  does  not  seem  that  we  should  recite  the  evidence  in  detail 
in  this  opinion  for  the  purpose  of  demonstrating  the  correct- 
ness of  the  conclusion  to  which  we  have  arrived.  Such  dem- 
onstration it  is  thought  should  be  avoided  where  there  are  no 
special  circumstances  calling  therefor.  There  are  none  in 
this  ease.  Several  witnesses  were  examined  and  cross-ex- 
amined. All  of  them  were  called  by  the  respondent  The 
general  effect  of  their  evidence  is  that  the  two  forties  of  land 
are  located  at  a  considerable  distance  from  any  settlement ;  are 
chiefly  valuable  for  the  timber  thereon;  that  a  partition  be- 
tween the  parties  would  result  in  one  becoming  the  owner 
of  one  and  a  fraction  of  a  forty-acre  tract,  the  other  the 
possessor  of  a  small  fraction  of  such  a  tract ;  that  such  fraction 
would  not  be,  under  the  circumstances  characterizing  the  land 
in  question,  ordinarily  salable  at  the  full  value  which  it  would 
represent  as  a  part  of  a  considerable  body  of  land ;  that  large 
bodies  of  land  are  more  salable  than  small  ones ;  and  that  a 
mere  small  fraction  of  a  government  subdivision,  except  in 
special  circumstances,  is  not  salable  at  all.  The  evidence  in 
the  whole  has  been  carefully  examined,  and  though,  it  is  true, 
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the  necessity  for  a  sale  is  not  as  definitely  established  as  one 
would  like  to  see  in  snch  a  case^  it  is  not  without  merit  to  an 
extent  warranting  us  in  holding  that  the  finding  complained  of 
is  against  the  clear  preponderance  of  the  evidence. 
By  the  Court. — ^The  judgment  is  affirmed. 

Timlin,  J.,  took  no  part 


Saltee,  Eespondent,  vs.  Cook  and  others,  Appellants. 

February  1—Fet)mary  19,  1907. 

Courts:  Jurisdiction:  Settinff  aside  one  another^s  orders:  Incorporor 
tion  of  villapes. 

An  order  incorporating  a  village,  made  by  one  circuit  court  under 
sees.  854-866,  Stats.  (1898),  cannot  be  declared  void  or  pro- 
ceedings thereunder  restrained  in  an  action  brought  in  another 
circuit  court  The  remedy,  if  any,  is  to  be  sought  in  the  court 
in  which  the  proceedings  were  instituted  or  upon  appeal. 

Appeal  from  an  order  of  the  circuit  court  for  Clark 
county :  E.  Eay  Stevens,  Judge.     Dismissed. 

It  appears  from  the  record  and  is  undisputed  that,  pursuant 
to  the  requisite  application  made  to  the  circuit  court  for  Mara- 
thon jcounty  in  1904  for  the  incorporation  of  the  village  of 
Unity,  comprising  the  territory  therein  described,  the  same 
being  jpartly  in  the  county  of  Marathon  and  partly  in  the 
county  of  Clark,  proceedings  were  had  therein,  and,  after 
hearing  the  matter,  the  circuit  court  for  Marathon  county,  on 
March  14,  1905,  found  as  matters  of  fact  that  such  territory 
contained  a  population  of  more  than  400  inhabitants  who  were 
residents  in  good  faith  therein,  and  that  said  territory  had  an 
area  of  one  square  mile,  and  that  no  territory  was  improperly 
induded  in  said  village.     As  conclusions  of  law  that  court  dc- 
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tennined  and  concluded  that  the  proceedings  for  such  incor- 
poration were  legal  and  valid,  and  that  the  court  had  jurisdic- 
tion to  make  the  order  for  such  incorporation,  and  that  an  or- 
der should  be  made  declaring  such  territory  so  described  to  be 
an  incorporated  village  by  the  name  of  the  village  of  Unity  if 
the  electors  therein  should  assent  thereto  in  the  manner  pro- 
vided in  said  order  and  as  required  by  law,  and  therefore  the 
court  thereby  directed  such  order  to  be  made.  Thereupon  and 
on  May  20, 1905,  the  circuit  court  for  Marathon  county,  upon 
proceedings  in  the  matter  and  due  notice,  ordered  that  the 
territory  therein  described  be  and  the  same  was  thereby  incor- 
porated as  a  village  to  be  known  as  the  village  of  Unity,  if  the 
electors  therein  assented  thereto;  that  the  lands  therein  con- 
stituted 640  acres  and  not  less  than  one  square  mile  in  area; 
and  that  L.  H.  Cook,  J.  A.  Pettet,  and  J.  H.  Clark,  three 
residents  and  electors  within  said  territory  (and  defendants 
herein) ,  should  perform  the  duties  of  inspectors  of  election  to 
determine  whether  the  electors  therein  assented  to  such  incor- 
poration, and  that  such  inspectors  should  give  notice  of  the 
time  and  place  of  holding  such  election. 

Immediately  after  the  making  and  entry  of  said  order  in 
the  circuit  court  for  Marathon  county  the  plaintiflF  herein  ap- 
plied to  this  court  and  obtained  a  writ  of  certiorari.  Upon 
the  return  to  said  writ  and  after  hearing  arguments  of  counsel 
this  court  on  April  17, 1906,  held  that:  "An  order  incorporat- 
ing a  village  under  sees.  854r-866,  Stats.  (1898),  is  a  final 
order  made  in  a  special  proceeding,  and  hence  appealable.  An 
appeal  from  an  order  incorporating  a  village  under"  said  sec- 
tions "is  an  adequate  remedy,  and  hence  certiorari  will  not  lie 
to  review  such  an  order."  In  re  Salter,  127  Wis.  677,  106 
N.  W.  684. 

On  May  25,  1906,  the  plaintiff  commenced  this  action  in 
the  circuit  court  for  Clark  county  against  the  said  L.  H.  Cook, 
J.  A.  Pettetj  J.  H.  Clark,  and  others  to  have  the  order  of  the 
circuit  court  for  Marathon  county  dated  May  20,  1905,  and 
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all  subsequent  proceedings  thereunder  declared  utterly  void 
and  of  no  binding  effect,  and  to  perpetually  enjoin  the  defend- 
ants from  proceeding  thereunder  or  attempting  to  hold  such 
election  which  was  noticed  to  be  held  May  26, 1906,  and  for  a 
temporary  injunction  and  costs.  To  the  complaint  alleging 
such  facts  the  defendants  demurred  on  several  grounds; 
among  others  that  it  appeared  on  the  face  of  the  complaint 
that  the  circuit  court  for  Clark  county  had  no  jurisdiction  of 
the  subject  matter  of  the  action,  that  another  action  was  pend- 
ing between  the  same  parties  for  the  same  cause,  and  that  the 
complaint  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  From  an  order  overruling  such  demurrer  the  defend- 
ants appeal. 

The  cause  was  submitted  for  the  appellants  on  the  brief  of 
Brown,  Pradt  &  Genrich,  attorneys,  and  Krevizer,  Bird  & 
Rosenherry,  of  counsel,  and  for  the  respondent  on  that  of  B.  J". 
MacBride  and  Geo.  L,  Jacques. 

Cassoday,  C.  J.  Since  the  territory  proposed  to  be  incor- 
porated into  the  village  of  Unity  was  partly  in  the  coimty  of 
Marathon  and  partly  in  the  county  of  Clark,  the  statute  au- 
thorized the  circuit  court  of  either  of  those  counties  to  take 
jurisdiction  and,  upon  proper  proceedings,  to  order  such  in- 
corporation. Sec.  857,  Stats.  (1898).  As  indicated  in  the 
foregoing  statement,  such  proceedings  were  instituted  in  the 
circuit  court  for  Marathon  county  and  continued  in  that  court 
until  after  the  appointment  of  inspectors  of  election  May  20, 
1905,  and  until  after  the  decision  of  this  court  quashing  the 
writ  of  certiorari,  April  17,  1906.  In  re  Salter,  127  Wis* 
077, 106  N.  W.  684. 

The  first  question  here  presented  is  whether  it  was  compe- 
tent thereafter  for  the  circuit  court  for  Clark'  county,  in  a 
separate  action  commenced  May  25, 1906,  to  declare  the  order 
of  the  circuit  court  for  Marathon  county  so  made  May  20, 
1905,  and  all  subsequent  proceedings  thereunder,  utterly  void 
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and  of  no  binding  effect,  and  to  perpetually  enjoin  the  defend- 
ants from  proceeding  thereunder  or  attempting  to  hold  such 
election.  By  a  long  line  of  decisions,  commencing  in  15  th 
Wisconsin  and  ending  only  a  few  weeks  ago,  it  has  been  re- 
peatedly held,  in  effect,  that  a  judgment  or  order  of  one  cir- 
cuit court  will  not  be  set  aside  nor  restrained  by  another  cir- 
cuit court  of  co-ordinate  jurisdiction  upon  a  suit  subsequently 
commenced  therein.  Parish  v.  Marvin,  15  Wis.  247 ;  Platto 
V.  Deuster,  22  Wis.  482 ;  Orient  Ins.  Co.  v.  Sloan,  70  Wis. 
611,  36  K  W.  388 ;  Coon  v.  Seymour,  71  Wis.  340,  37  K  W. 
243 ;  Cardinal  v.  Eau  Claire  L.  Co.  75  Wis.  404,  44  N.  W. 
761 ;  Stein  v.  Benedict,  83  Wis.  603,  63  K  W.  891 ;  Jackson 
M.  Co.  V.  Scott,  130  Wis.  267, 110  N.  W.  184, 186 ;  Pleshek 
V.  McDoneU,  130  Wis.  445, 110  X.  W.  269.  The  remedy,  if 
any,  is  to  be  sought  in  the  original  action.  In  the  case  of 
proceedings  for  the  incorporation  of  villages  the  statute  ex- 
pressly provides  that  "any  question  of  the  validity  of  such  in- 
corporation and  proceedings  therefor  may  be  tested  by  cer- 
iiorari  or  by  any  other  proper  action  or  proceedings  brought 
directly  for  the  purpose  of  vacating  or  setting  aside  the  same^' 
within  the  time  prescribed.  Ch.  39,  Laws  of  1901.  Of 
course,  such  remedy  is  to  be  sought  in  the  court  where  the  pro- 
ceedings were  instituted  or  upon  appeal.  It  is  imnecessary 
to  consider  any  other  question  in  the  case. 

By  the  Court. — The  order  of  the  circuit  court  is  reversed,, 
and  the  cause  is  remanded  with  direction  to  dismiss  the  com- 
plaint. 
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DooLiTTLB,  Eespondent,  vs.  J.  L.  Gates  Land  Company, 

Appellant. 

Fel>rw^ry  %— February  19,  1907. 

Tax  titles:  Form  of  tax  deed:  Suhatantial  compliance  with  statute: 
Priorities:  Later  deed  hosed  on  earlier  sale:  Ejectment:  Con- 
dition of  recovery  as  against  defective  tax  title, 

1.  A  tax  deed  reciting  that  "W.,  assignee  of  the  several  tax  cer- 

tificates, as  stated  below,  has  deposited  sixteen  certificates/' 
etc.;  containing  a  partial  transcript  of  the  certificates,  giving 
descriptions  of  the  lands,  amount  of  the  tax  on  each  tract, 
and  after  each  description  the  name  of  a  person  under  the 
heading  "Buyer  of  certificate  at  tax  sale;"  and  further  recit- 
ing that  said  tracts  were  separately  sold  for  the  nonpayment 
of  taxes  "to  the  said  several  purchasers,"  is  held  to  be  in  sub- 
stantial compliance  with  sec.  1178,  Stats.  (1898),  and  to  show 
sufficiently  that  W.  was  the  assignee  of  the  original  purchasers 
or  intermediate  owners  of  the  certificates,  and  also  who  were 
the  purchasers  of  the  lands  at  the  tax  sales. 

2.  Title  under  a  tax  deed  is  not  cut  off  by  a  later  tax  deed  based 

on  a  tax  sale  prior  to  that  on  which  the  earlier  deed  was 
based.        > 

3.  Where  plaintiff  in  ejectment  is  entitled  to  recover  by  force  of  a 

paramount  title  founded  on  a  tax  sale  later  than  the  tax  sale 
on  which  defendant's  claim  is  based,  or  because  the  land  had 
been  redeemed  from  a  tax  sale  before  the  tax  deed  thereon 
was  issued  to  defendant,  he  is  not  entitled  to  recover  ''by  rea- 
son of  a  defect  or  insufficiency  of  any  tax  deed  under  which 
the  defendant  claims  title,"  and  should  therefore  not  be  re- 
quired, under  sec.  3087,  Stats.  (1898),  to  pay  to  defendant  the 
taxes  paid  by  the  latter. 

Appeai.  from  a  judgment  of  the  circuit  court  for  Eau 
Claire  county :  James  O'Neill,  Circuit  Judge.     Affirmed. 

Action  in  ejectment        ' 

Plaintiff's  title  is  derived  from  Jennie  A,  White,  who  May 
4,  1900,  received  and  recorded  a  tax  deed  from  Eau  Claire 
county  based  on  the  tax  certificate  dated  May  19,  1896,  for 
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the  taxes  of  1895.  Jennie  A.  White  is  described  in  the  tax 
deed  from  the  county  as  "assignee  of  the  several  tax  certifi- 
cates, as  stated  below/'  and  below  the  two  parcels  of  land 
making  up  the  lands  in  suit  are  described  as  follows : 

Description.  Ami.  Buyer  of  cert. 
[First  fourteen  descriptions  omitted.]  **»  ^^^  ^ale. 

NW.  J  SE.  i  sec.  18,  T.  27,  R.  7.  $7.05  M.  B.  Hubbard. 

SW.  t  8E.  isec  18,  T.  27,  R.  7.  $7.25  F.  C.  Allen. 

Defendant  daims  title  founded  on  the  following  deeds :  Tax 
deed  issued  November  26,  1897,  on  the  tax-sale  certificate  of 
May  15, 1894,  for  the  taxes  of  1893 ;  tax  deed  issued  Septem- 
ber 26,  1900,  On  the  tax-sale  certificAte  of  May  21,  1895,  for 
the  taxes  of  1894;  tax  deed  issued  September  26, 1900,  on  the 
tax-sale  certificate  of  May  18, 1897,  for  the  taxes  of  1896.  It 
appears  that  on  May  29,  1900,  the  taxes  were  paid  by  plaint- 
iflPs  grantee  and  the  lands  redeemed  from  the  sale  of  May  18, 
1897,  for  the  taxes  of  1896,  on  which  the  last  above  described 
deed  issued.  The  evidence  showed  that  the  taxes  for  the 
years  subsequent  to  the  year  for  which  they  were  redeemed  by 
plaintiff  were  paid  without  becoming  delinquent.  The  court 
refused  to  order  payment  to  defendant  of  the  taxes  assessed 
on  the  lands  and  paid  by  defendant  after  it  had  received  a  tax 
deed  on  a  certificate  which  had  been  redeemed  by  plaintiff. 
This  is  an  appeal  from  the  judgment  in  favor  of  plaintiff. 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
L.  M.  Sturdevant,  and  for  the  respondent  on  that  of  £.  A. 
DoolUile. 

SiEBEOKEB,  J.  The  court  held  that  plaintiff  had  estab- 
lished title  to  the  premises.  This  holding  is  attacked  on  the 
ground  that  the  tax  deed  to  Jennie  A.  White  is  void  on  its 
face  in  failing  to  state  that  she  is  the  assignee  of  the  original 
purchaser  of  the  tax-sale  certificates  on  which  the  deed  issued 
and  because  the  names  of  such  purchasers  are  not  given  in  the 
deed.     In  the  recent  case  of  Washburn  L.  Co.  v.  C,  8t.  P.,  M. 
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&  0,  R.  Co.  124  Wis.  305,  102  N.  W.  546,  upon  review  of 
preceding  decisions  on  this  subject,  it  was  stated : 

"While  the  statute  prescribes  the  form  to  be  used  in  making 
a  tax  deed,  and  adherence  thereto  with  considerable  strictness 
has  been  uniformly  held  to  be  necessary,  neither  by  its  terms 
nor  as  construed  by  the  decisions  does  the  statute  call  for  strict 
compliance.  Substantial  compliance  is  all  that  is  required. 
Sec.  1178,  Stats.  (1898)." 

It  is  urged  that  nothing  appears  to  show  that  the  grantee  in 
this  deed  was  the  assignee  of  the  certificates  on  which  the  deed 
issued.  The  recital  in  the  deed,  "Whereas,  Jennie  A.  White, 
assignee  of  the  several  tax  certificates,  as  stated  below,"  clearly 
indicates  that  she  is  the  assignee  and  holder  of  the  designated 
certificates,  and,  in  the  absence  of  any  showing  to  the  contrary, 
it  must  be  presumed  that  the  certificates  were  in  fact  assigned 
to  her  and  that  the  original  purchasers  parted  with  them  in  a 
lawful  manner.  This  makes  her  the  assignee  of  such  pur- 
chasers or  of  some  intermediate  owner.  The  statement  in  the 
deed  that  she  had  deposited  the  certificates  as  assignee  is  suffi- 
cient to  meet  the  calls  of  the  statute,  in  view  of  the  fact  that 
the  recital  of  the  deed  specifically  refers  to  the  purchaser  de- 
scribed in  the  body  of  the  deed. 

It  is  claimed,  however,  that  the  purchasers  are  not  so  named 
in  the  deed.  The  deed  contains  a  partial  transcript  of  the 
certificates,  giving  descriptions  of  the  lands,  amount  of  tax, 
and  after  each  description  the  name  of  a  person  as  the  "Buyer 
of  certificate  at  tax  sale."  It  is  obvious  that  the  person  so 
named  as  "buyer"  refers  to  the  purchaser  of  the  lands  at  the 
tax  sale.  We  see  no  force  in  the  argument  that  such  designa- 
tion may  refer  to  a  person  otlier  than  the  purchaser  at  the  sale 
of  the  lands.  The  language  in  the  deed,  "buyer  of  certificate 
at  te^ji  sale,"  manifestly  refers  to  the  purchasers  of  the  land  at 
such  sale  and  must  be  so  regarded.  This  interpretation  also 
makes  plain  the  subsequent  words  inserted  in  the  prescribed 
form  of  deed  in  place  of  the  purchaser,  namely,  "to  the  said 
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several  purchasers."  These  words  are  descriptive  of  the  per- 
sons purchasing  at  the  tax  sale,  and  refer  to  the  persons  named 
under  ihe  designation  "Buyer  of  certificate  at  tax  sale.'^ 
These  descriptions  of  the  purchasers  of  the  lands  are  suflS- 
ciently  definite  under  sec  1178,  Stats.  (1898),  show  with 
sufficient  definiteuess  that  there  was  a  sale  of  the  lands  for  de- 
linquent taxes  to  the  persons  named,  and  furnish  the  means 
from  which  it  can  be  ascertained  who  the  vendees  were  and 
whether  they  were  competent  to  buy. 

PlaintifF^s  title  rests  on  a  tax  deed  of  May  4, 1900,  recorded 
the  same  day  and  issued  on  the  certificate  of  May  19,  1896^ 
for  the  taxes  of  1895.  Defendant  asserts  a  subsequently  ac- 
quired title  under  a  tax  deed  of  September  26,  1900,  issued 
on  the  tax  certificate  of  May  21,  1895,  for  the  taxes  of  1894. 
It  is  asserted  that  since  defendant's  deed  is  of  a  later  date 
than  plaintifPs  deed,  based  on  a  tax  sale  antedating  the  tax 
sale  on  which  plaintiff's  tax  deed  issued,  it  vests  defendant 
with  a  paramount  title.  Upon  what  principle  plaintiff's  title 
can  be  cut  off  by  a  deed  on  a  prior  tax-sale  certificate  is  not 
apparent  The  controlling  principle  as  to  tax  titles  is  that^ 
whenever  any  claim  based  on  a  tax  sale  ripens  into  a  title  un- 
der a  tax  deed  issued  thereon,  it  cuts  off  all  prior  claims,  liens, 
and  interests  in  the  land,  and  persons  claiming  under  them  are 
barred  and  retain  no  rights  or  interest  in  the  lands  as  against 
such  subsequent  tax  title.  See  Cole  v.  Van  Ostrand,  post, 
p.  454,  110  N.  W.  884. 

Defendant  contends  that  it  was  error,  under  the  provisions 
of  sec.  3087,  Stats.  (1898),  not  to  direct  as  a  condition  of  re- 
covery that  plaintiff  pay  defendant  all  taxes  paid  by  defend- 
ant, with  interest  and  charges,  whether  levied  prior  or  subse- 
quent to  the  taxes  on  which  plaintiff's  tax  title  rests.  It  will 
be  observed  that  this  section  grants  such  relief  only  "when  the 
plaintiff  is  entitled  to  recover  by  reason  of  a  defect  or  insuffi- 
ciency of  any  tax  deed  tmder  which  the  defendant  claims  title 
or  in  the  proceedings  prior  to  the  sale  upon  which  such  tax 
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deed  was  issued."  Defendant,  under  his  tax  deeds,  fails,  by 
force  of  plaintiff^s  paramount  title,  to  establish  any  claim  un- 
der the  statutes  through  deeds  based  on  tax  sales  prior  to  the 
sale  on  which  plaintiff's  title  is  founded,  as  above  stated,  and 
as  to  its  last  deed  it  failed  because  the  tax  on  which  its  deed 
issued  had  been  theretofore  paid  and  the  land  thereby  re- 
deemed from  such  charge  and  lien.  Neither  infirmity  in  de- 
fendant's claim  of  title  comes  within  the  specifications  of  this 
section  rendering  plaintiff  liable  to  pay  defendant  the  amount 
of  delinquent  taxes  on  the  land  together  with  accrued  interest 
and  charges,  and  therefore  no  grounds  are  shown  for  a  re- 
<50very  of  them  in  this  action.  The  court  properly  awarded 
judgment 

By  the  Court. — Judgment  affirmed. 


Bbeeitee,  Eespondent,  vs.  Village  of  Abbotsfoed,  Ap- 
pellant. 

February  Z — February  19,  1907. 

Villages:  Injury  from  defective  sidewalk:  Notice  of  defect:  Special 
verdict:  Reading  statute  to  jury:  Immaterial  error. 

1.  In  an  action  against  a  village  for  injuries  from  a  broken  plank 

in  a  sidewalk,  it  being  found  in  a  special  verdict  that  the 
street  commissioner  had  actual  notice  of  the  defect  long  enough 
to  have  enabled  the  defendant,  in  the  exercise  of  ordinary 
care,  to  repair  it  before  the  accident,  and  there  being  no  dis- 
pute that  the  conmiisBioner  had  such  notice  at  least  five  days 
prior  to  the  accident,  it  was  not  error  to  refuse  to  submit  a 
question  in  the  special  verdict  as  to  when  the  plank  which 
caused  the  injury  was  broken. 

2.  The  reading  to  the  Jury  in  such  case,  by  plaintiffs  counsel  in 

the  course  of  his  argument,  of  sec.  909,  Stats.  (1898),  relating 
to  the  duty  of  street  commissioner,  is  held  not  a  prejudicial 
error. 
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Appkat,  from  a  judgment  of  the  circuit  court  for  Clark 
county :  James  O'Nbeli*,  Circuit  Judge.    Affirmed. 

The  defendant  appeals  from  a  judgment  of  the  circuit  court 
for  Clark  county  rendered  against  it  in  an  action  for  damages 
alleged  to  have  been  sustained  by  the  plaintiff  resulting  from 
a  defective  sidewalk.  Error  is  assigned  in  refusing  a  nonsuit 
and  in  refusing  to  direct  a  verdict  for  defendant,  in  refusing 
to  submit  a  question  in  the  special  verdict  calling  for  the  time 
when  the  plank  which  caused  the  injury  was  broken,  and  in 
the  instructions  to  the  jury,  in  refusing  to  amend  the  special 
verdict,  and  in  refusing  a  new  trial,  all  based  on  the  proposi- 
tion that  the  evidence  showed  that  the  defect  which  caused  the 
injury  existed  only  in  fact  a  short  time  before  the  incident  in 
question,  and  that  the  defendant  could  not  be  charged  with 
negligence  either  in  permitting  it  to  exist  or  in  not  discovering 
it  and  repairing  it  before  the  accident  In  addition  to  this, 
it  is  assigned  as  error  that  the  plaintiff^s  counsel  was  per- 
mitted to  read  to  the  jury  during  the  course  of  the  argument 
sec  909,  Stats.  (1898). 

8.  M.  Marsh,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  B.  /.  MacBride 
and  E.  W.  Crosby,  and  oral  argument  by  Mr.  MacBride. 

TiMxiw,  J.  From  the  testimony  of  the  witness  Choate,  vil- 
lage marshal  and  street  commissioner  of  the  defendant,  the 
sidewalk  in  question  had  on  June  9th,  10th,  and  11th  two  or 
more  broken  planks  therein  at  the  point  where  the  plaintiff 
sustained  her  injury  at  2  o'clock  p.  m.  on  June  14,  1904. 
This  is  not  a  case  of  charging  the  defendant  with  constructive 
notice  and  with  negligence  on  account  of  the  length  of  time  the 
sidewalk  had  been  allowed  to  remain  in  a  defective  and  dan- 
gerous condition.  It  is  a  case  of  actual  notice  to  the  street 
commissioner,  Choate,  -and  through  him  to  the  village  presi- 
dent The  witness  Tenore  definitely  states  that  there  was  at 
least  one  broken  plank  on  June  13th.     Two  other  witnesses 
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testify  to  a  state  of  facts  from  which  the  jury  could  have  in- 
ferred" that  the  sidewalk  was  in  a  defective  and  dangerous  con- 
dition continually  from  June  9th  until  the  time  of  the  injury 
to  the  plaintiff.  The  defense  details  the  breaking  of  a  plank 
on  June  14,  1904,  by  a  wagon  heavily  laden  with  lumber  pass- 
ing over  the  sidewalk.  But  there  was  suflScient  evidence  from 
which  the  jury  could  have  inferred  that  this  broken  plank  was 
not  the  broken  plank  or  defect  which  caused  the  injury  to  the 
plaintiff,  and  that  the  broken  plank  or  defect  which  caused  the 
injury  to  the  plaintiff  had  existed  an  unreasonable  length  of 
time  after  the  defendant  had  actual  notice  of  the  defect  We 
cannot  undertake  to  restate  all  the  evidence  which  leads  us  to 
this  conclusion.  There  was  therefore  no  error  in  refusing  the 
nonsuit,  or  in  refusing  to  direct  a  verdict  for  the  defendant,  or 
in  refusing  to  amend  the  special  verdict,  or  in  refusing  a  new 
trial. 

The  special  verdict  found  that  the  street  commissioner  had 
actual  notice  of  the  defective  condition  of  the  sidewalk  long 
enough  to  enable  the  defendant,  by  the  exercise  of  ordinary 
<?are,  to  have  remedied  it  before  the  accident.  Ccmtwell  t?. 
Appleton,  71  Wis.  463,  37  N.  W.  813.  There  was  no  conflict 
in  the  evidence  as  to  when  the  street  commissioner  had  such 
notice.  This  was  on  or  prior  to  June  9,  1904.  It  was  there- 
fore not  only  unnecessary  but  improper  to  submit  any  question 
in  a  special  verdict  calling  for  this  detail  of  evidence.  Bax- 
ter V,  C.  &  N,  W.  R.  Co.  104  Wis.  307,  80  N.  W.  644. 

With  reference  to  the  alleged  error  which  consisted  of  read- 
ing to  the  jury  during  the  course  of  the  argument  sec.  909, 
Stats.  (1898),  relative  to  the  duty  of  a  street  commissioner  in 
a  village,  we  are  not  convinced  that  such  reading  had  any  ef- 
fect on  the  verdict  prejudicial  to  the  appellant. 

By  the  Court. — The  judgment  of  the  circuit  court  is  af- 
^rmed. 
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Bbtjnkow,  Respondent,  vs.  Waters,  Appellant 

February  t^-Fehruary  19,  1907. 

Appeal:  Findings  of  fact:  Trial  on  justice's  return:  Animals:  Runa- 
way horses  causing  injury:  Negligence  of  owner:  Presumption: 
Evidence, 

1.  Where,  on  appeal  from  a  Justice,  a  case  is  determined  in  circuit 

court  upon  the  return  without  a  new  trial,  the  conclusions  of 
fact  of  the  circuit  court  will  not  be  disturbed  unless  they  are 
contrary  to  the  clear  preponderance  of  the  evidence. 

2.  The  fact  that  a  horse  is  running  unattended  upon  the  public 

street  raises  an  inference  or  presumption  of  negligence  on  tiie 
part  of  the  custodian,  which  requires  explanation. 

(3.  Whether  in  such  case  there  is  a  presumption  that  the  owner 
or  his  serrant  was  in  charge  of  the  horse  when  it  was  negli- 
gently allowed  to  escape,  not  determined.] 

4.  Testimony  that,  immediately  after  a  team  of  horses  running  un- 
attended on  a  street  had  run  into  another  team  and  caused 
injury  to  a  person,  the  owner  of  the  runaway  team  was  on  the 
spot,  assisted  in  separating  the  horses,  took  charge  of  his  team, 
and  promised  to  make  it  all  right  with  the  injured  person, 
was  sufficient,  in  the  absence  of  evidence  to  the  contrary,  to 
justify  the  conclusion  that  such  owner  or  his  servant  was  in 
charge  of  the  horses  when  they  escaped. 

Appeal  from  a  judgment  of  the  circuit  court  for  Clark 
county :  E.  W.  Helms,  Judge.    Affirmed. 

This  action  was  commenced  in  justice's  court  to  recover  for 
personal  injuries.  Upon  the  trial  in  justice's  court  it  ap- 
peared without  dispute  that  on  the  18th  of  April,  1904,  the 
pkintiflF,  an  old  lady,  was  sitting  on  the  seat  of  a  lumber 
wagon  standing  in  a  business  street  in  the  city  of  Neillsville, 
with  a  two-horse  team  attached ;  that  the  wagon  and  team  be- 
longed to  one  Schale,  who  had  gone  into  an  adjoining  store  for 
a  moment,  leaving  the  plaintiff  in  the  wagon  holding  the  lines ; 
that  while  she  was  so  sitting  another  team  of  horses  attached 
to  a  wagon  came  running  along  the  street  unattended  and  ran 
into  Schale's  horses,  jarring  the  wagon  in  which  the  plaintiff 
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was  sitting  so  that  she  fell  out  and  was  injured ;  that  the  two 
teams  became  mixed  together  and  were  separated  by  the  by- 
standers; that  the  defendant  Waters  appeared  on  the  scene 
directly  after  the  accident  and  admitted  that  the  horses  were 
his,  expressed  his  sorrow  for  the  occurrence,  and  said  that 
plaintiff  should  be  taken  care  of  and  he  would  make  it  right ; 
that  plaintiff  was  taken  care  of  at  an  adjoining  hotel  for  two 
weeks  and  spent  $85  for  physician's  services,  medicines,  and 
care;  that  she  suffered  considerably  and  was  not  entirely  re- 
covered at  the  time  of  the  trial.  In  addition  to  these  undis- 
puted facts  there  was  evidence  tending  to  show  that  the  team 
came  from  a  saloon  yard  near  by,  where  there  were  stalls  for 
hitching  farmers'  teams,  and  that  in  one  of  these  stalls  a  two- 
by-four  scantling  to  which  horses  were  usually  tied  was  broken 
or  pulled  out,  but  there  was  no  proof  showing  that  the  defend- 
ant's horses  actually  came  from  this  stall,  nor  was  there  any 
evidence  tending  to  show  who  was  in  charge  of  the  horses  be- 
fore they  ran  nor  who  put  them  in  the  saloon  yard. 

Upon  these  facts  the  justice  nonsuited  the  plaintiff.  An 
appeal  was  taken  from  the  judgment,  but  no  affidavit  for  a 
new  trial  was  filed,  and  the  case  was  tried  in  the  circuit  court 
upon  the  testimony  returned  by  the  justice,  and  the  judgment 
of  the  justice  was  reversed  and  judgment  entered  for  the 
plaintiff  for  $200  and  costs.  From  this  judgment  the  de- 
fendant appeals. 

8,  M,  Marsh  J  for  the  appellant 

Oeo.  L,  Jacques,  for  the  respondent. 

WiNSLOw,  J".  Notwithstanding  there  was  no  new  trial  of 
the  case  in  the  circuit  court  it  was  the  duty  of  the  court  to  give 
judgment  according  to  the  weight  of  the  evidence  and  the  jus- 
tice of  the  case  without  regard  to  the  finding  of  the  justice  of 
the  peace.  Sec.  3769,  Stats.  (1898)  ;  Silvemail  v.  Bust,  88 
Wis.  458,  60  N.  W.  787.  This  court  will  not  reverse  the 
conclusions  of  fact  of  the  circuit  court  in  such  a  case  unless 
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they  are  contrary  to  the  clear  preponderance  of  the  evidence. 
Danner  v.  Qenz,  129  Wis.  245,  107  N.  W.  1039,  109 
N.  W.  71. 

The  circuit  judge  concluded  that  the  undisputed  fact  that 
the  horses  were  nuining  loose  and  unattended  on  the  street 
raised  an  inference  or  presumption  of  negligence  on  the  part 
of  the  owner,  and  that,  in  the  absence  of  testimony  to  meet  or 
overcome  this  presumption,  it  entitles  the  plaintiff  to  recover. 

There  is  considerable  authority  to  support  the  proposition 
that  the  fact  that  a  horse  is  running  unattended  upon  the  pub- 
lic street  raises  an  inference  or  prima  facie  case  of  negligence 
on  the  part  of  the  custodian  which  requires  explanation. 
Thane  v.  Douglass,  102  Tenn.  307,  52  S.  W.  155 ;  1  Thomp- 
son, Com.  on  Xeg.  §  1297,  and  cases  cited.  While  this  prop- 
osition is  not  universally  held,  i^  seems  entirely  reasonable  in 
view  of  the  fact  that  facts  showing  that  the  horse  did  not 
escape  by  reason  of  negligence,  but  by  reason  of  some  occur- 
rence consistent  with  the  exercise  of  reasonable  care,  must  or- 
dinarily be  within  the  knowledge  of  the  custodian  of  the  horse 
and  rarely  within  the  knowledge  of  the  person  injured. 

The  question  whether  this  inference  goes  so  far  as  to  charge 
the  owner  with  responsibility  for  such  negligence,  or,  in  other 
words,  to  raise  a  presumption  that  the  owner  or  his  servant 
was  in  chai^  of  the  animal  when  it  was  negligently  allowed 
to  escape,  is  not  so  clear,  although  supported  by  authority ;  the 
ground  being  that  ownership  implies  possession,  and  that  in 
the  absence  of  proof  possession  is  presumed  to  be  in  the  person 
entitled  thereto.  Norris  v.  Kohler,  41  Jf .  Y.  42 ;  Thane  v. 
Douglass,  supra. 

In  the  present  case,  however,  we  are  not  required  to  adopt 
this  latter  proposition.  There  was  evidence  here  showing  that 
the  owner  was  on  the  ground  immediately  after  the  occur- 
rence, thus  showing  his  close  proximity  to  the  team  when  if 
escaped,  that  he  assisted  in  separating  the  horses  and  took 
charge  of  them  at  once,  and  that  he  promised  to  make  it  all 
Vol.131  — 3 
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right  with  the  plaintiff.  In  the  absence  of  evidence  to  the 
contrary,  we  think  this  evidence  justifies  the  conclusion  that 
the  owner  ot  his  servant  was  in  charge  of  the  horses  when  thoy 
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Andbbson,  Respondent,  vs.  Aepin  Haedwood  Lumbeb  Com- 
pany, Appellant 

February  t — February  19,  1907. 

Xl-3)  Change  of  venue:  Demand:  Requisites:  Action  triable  in  sev- 
eral counties.  (4-13)  Contracts:  Evidence:  Competency:  Re- 
freshing memory:  Undisputed  facts:  Reasonable  value  as 
evidence  of  contract  price:  Court  and  jury:  Instructions. 
(14,  15)  New  trial:  Newly-discovered  evidence:  Cumulative 
evidence, 

1.  A  motion  for  a  change  of  the  place  of  trial,  under  sec.  2621, 

Stats.  (1898),  must  be  based  upon  a  proper  demand  therefor. 

2.  The  demand  for  a  change  of  the  place  pf  trial  under  sec.  2621, 

Stats.  (1898),  should  be,  in  form,  that  the  trial  be  had  within 
"the  proper  county,"  naming  it  and  stating  why  that  id  the 
only  proper  county  or,  where  there  is  more  than  one  such 
county,  naming  them  and  stating  the  reasons  why  the  action 
is  properly  triable  therein. 

3.  A  demand  for  a  change  of  the  place  of  trial  to  the  county  In 

which  the  defendant  corporation  was  situated  and  had  its 
principal  o£Elce  and  place  of  business,  not  stating  that  that  was 
"the  proper  county"  or  that  the  cause  of  action  wholty  arose 
therein,  was  insufficient  because,  under  sec.  2619,  Stats.  (1898), 
if  the  cause  of  action  or  some  part  thereof  arose  in  another 
county,  the  action  was  also  properly  triable  in  such  latter 
county. 

4.  In  an  action  to  recover  for  services  in  piling  liunber  under  a 

contract,  defendant's  bookkeeper  having  testified  without  ob- 
jection that  he  had  paid  plaintiffs  employees  as  requested  by 
him  and  had  charged  the  amounts  accordingly,  it  was  com- 
petent for  him  to  testify  to  the  aggregate  of  such  payments, 
refreshing  his  memory  from  the  books. 
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5.  When  evidence  is  introduced  by  one  party  tending  to  raise  an 

unfavorable  inference  as  to  the  claim  of  the  adverse  party, 
evidence  of  an  explanatory  character  reasonably  tending  to 
rebut  such  unfavorable  inference  may  be  allowed  which  might 
in  the  absence  of  the  adverse  evidence  be  clearly  inadmissible. 

6.  The  exclusion  of  evidence  offered  to  prove  undisputed  facts  is 

not  a  prejudicial  error. 

7.  In  case  of  a  dispute  as  to  the  contract  price  for  work,  in  order 

to  render  evidence  of  the  reasonable  value  thereof  admissible 
there  must  be  a  direct  conflict  as  to  the  contract  price,  and  the 
difference  between  the  claims  of  the  parties  must  be  so  great 
that  the  reasonable  value  may  discredit  the  evidence  on  one 
side  and  corroborate  that  on  the  other,  affording  some  reason- 
able ground  for  believing  that  the  contract  was  at  the  price 
most  in  harmony  with  such  evidence. 

8.  Such  evidence  must  be  directed  to  the  reasonable  value  of  the 

work  from  the  standpoint  of  the  parties  when  the  contract 
was  made. 

9.  The  question  of  the  relevancy  or  competency  of  such  evidence 

must  be  decided  in  each  case  according  to  the  particular  cir- 
cumstances, and  the  ruling  of  the  trial  court,  unless  clearly 
wrong  and  prejudicial,  should  not  be  disturbed  on  appeal. 

10.  In  an  action  to  recover  for  work  done  in  piling  lumber,  where 

plaintiff  claimed  that  the  agreed  price  was  seventy  cents  per 
thousand  feet  and  defendant  claimed  that  it  was  sixty-five  cents, 
the  difference  is  held  not  so  great  as  to  render  erroneous  the 
exclusion  of  evidence  as  to  the  reasonable  value  of  the  work. 

11.  In  an  action  to  recover  for  work  in  pilifig  lumber,  alleged  to 

have  been  done  at  a  stipulated  price,  the  evidence  is  held  to 
warrant  a  finding  by  the  Jury  that  there  was  an  agreed  price 
for  the  work. 

12.  Refusal  to  instruct  the  Jury  that  evidence  of  what  defendant's 

bookkeeper  said  as  to  defendant  being  paid  at  the  end  of  the 
season  at  the  rate  claimed  by  him  was  not  eyidentiary  of  a 
contract  to  pay  for  the  work  at  that  rate,  was  not  error  in  view 
of  instructions  given,  to  the  effect  that  the  right  to  recover  at 
that  rate  depended  upon  the  bargain  made  with  defendant's 
manager,  that  there  was  no  evidence  of  any  contract  made  at 
a  later  date  with  any  other  officer  of  defendant  at  that  rate, 
and  that  the  bookkeeper  was  not  shown  to  have  had  any  au- 
thority to  make  a  contract  for  the  piling,  and  in  view,  also,  of 
a  ruling  by  the  court  that,  in  the  argument  to  the  Jur^,  plaint- 
iff's counsel  should  not  mention,  as  evidence  to  be  considered, 
such  statement  by  the  bookkeeper. 
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13.  The  Jury  having  been  instructed,  among  other  things,  that  the 

burden  was  upon  plaintiff  to  prove  that  there  was  a  contract 
and  that  it  was  as  claimed  by  him,  and  that  unless  they  found 
from  the  preponderance  of  the  evidence  that  the  minds  of  the 
parties  met  as  to  making  a  contract  and  all  the  terms  thereof 
they  should  find  for  defendant  in  that  regard,  it  is  held  that 
the  case  was  not  submitted  to  the  jury  on  the  theory  that  a 
contract  for  a  stipulated  rate  -was  made  and  that  it  was  for 
them  to  determine  merely  ^what  that  rate  was. 

14.  Newly-discovered  evidence  upon  a  particular  point  is  not  cumu- 

lative to  the  evidence  upon  that  point  introduced  at  the  trial, 
if  it  is  of  a  different  kind. 

15.  A  new  trial  should  not  be  granted  because  of  newly-discovered 

evidence  unless  there  is  substantial  ground  for  believing  that 
such  evidence  may  probably  change  the  result 


Appeai.  from  a  judgment  of  the  circuit  court  for  Eau 
Claire  county :  Jahes  O'Keill,  Circuit  Judge.    Affirmed. 

The  action  is  on  contract  and  was  commenced  in  Eau  Claire 
county.  This  in  short  was  the  plaintiff^s  claim:  Between 
November  20,  1902,  and  October  29,  1903,  plaintiff  piled 
19,087,033  feet  of  lumber  for  the  defendant  at  the  agreed 
price  of  seventy  cents  per  thousand  feet,  and  during  the  same 
time  performed  other  work  for  the  latter  in  and  about  its  saw- 
mill, for  which  it  agreed  to  pay  $417.25,  and  between  the  23d 
day  of  February,  1903,  and  the  13th  day  of  April,  1903,  ex- 
pended money  for  it  at  its  request  to  the  amount  of  $6.14,  pay- 
ment of  all  of  which  was  duly  demanded  and  payment  thereof 
refused.  Judgment  therefor  with  interest  thereon  from  the 
29th  day  of  October,  1903,  with  costs  and  disbursements  of 
the  action,  was  demanded. 

The  defendant  answered  admitting  that  the  plaintiff  during 
the  period  mentioned  in  the  complaint  performed  work  in  pil- 
ing lumber  for  it,  alleging  full  payment  therefor,  putting  in 
issue  the  other  allegations  of  the  complaint,  counterclaiming 
to  the  effect  that  during  such  period  plaintiff  performed  work, 
Jabor,  and  services  for  it  in  piling  19,123,607  feet  of  luihber 
at  sixty-five  cents  per  thousand  feet,  which  was  the  reasonable 
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value  of  such  services  and  the  agreed  price  therefor,  and  al- 
leging payment  to  plaintiff  and  on  his  account  of  $13,194.95, 
whereas  the  whole  amount  payable  to  him  and  on  his  account 
was  $12,429.69  for  piling  the  lumber  and  $51.25  for  other 
labor,  the  aggregate  being  less  than  the  amoimt  paid  to  the  ex- . 
tent  of  $714.01.  Judgment  for  said  sum  with  interest  was 
demanded.  The  allegations  of  the  counterclaim  were  duly 
put  in  issue  by  a  reply. 

Within  the  time  for  making  a  demand  for  a  change  of  venue 
the  defendant  appeared  in  the  action  by  attorneys,  who  served 
on  the  plaintiff's  attorneys  a  demand  in  these  words : 

"Please  take  notice  that  we  are  retained  by  and  appear  for 
the  defendant  in  the  above-entitled  action,  and  that  defendant 
demands  that  the  trial  of  this  action  be  had  within  the  county 
of  Wood,  state  of  Wisconsin,  for  the  reason  that  the  said  de- 
fendant, at  the  time  of  the  commencement  of  this  action,  re- 
sided, and  still  resides,  in  the  city  of  Grand  Rapids,  in  said 
eounty  of  Wood,  state  of  Wisconsin.  That  the  defendant  is  a 
corporation  of  the  state  of  Wisconsin,  situated  and  having  its 
principal  office  and  place  of  business  at  Grand  Rapids,  in  said 
Wood  coimty." 

The  plaintiff's  attorneys  having  failed  within  five  days  after 
service  of  such  demand  upon  them  to  serve  on  defendant's  at- 
torneys a  written  consent  that  the  place  of  trial  be  changed, 
the  defendant  by  its  attorneys  within  twenty  days  after  serv- 
ice of  the  demand  moved  the  court  to  change  the  place  of 
trial,  pursuant  to  sec  2621,  Stats.  (1898).  The  motion  was 
supported  by  affidavits  to  the  effect  that  plaintiff's  work  was 
done  at  Atlanta,  Gates" county  (now  Rusk  county),  Wiscon- 
sin ;  that  he  lived  there  during  the  progress  of  the  work ;  that 
all  money  earned  was  paid  at  that  place ;  that  when  he  was 
through  with  his  work  he  there  demanded  his  pay  at  the  rate 
of  seventy  cents  per  thousand  feet  for  the  lumber  piled,  which 
was  refused,  and  that  defendant's  principal  office  and  place 
of  business  has  always  been  at  Grand  Rapids,  Wood  county, 
Wisconsin.     In  opposition  there  was  an  affidavit  by  plaintiff 
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to  this  effect:  Plaintiff's  home  for  many  years  prior  to  the 
commencement  of  this  action  was  at  Eau  Claire,  Eau  Claire 
county,  Wisconsin.  He  was  only  temporarily  absent  there- 
from while  serving  the  defendant.  He  performed  other  work 
for  defendant  than  piling  ltLmber,'for  the  recovery  of  which 
the  action  was  brought  The  balance  due  had  not  been  ascer- 
tained till  after  he  returned  from  Atlanta  to  his  home  in  Eau 
Claire.  He  did  not  make  any  demand  for  payment  of  the 
balance  due  him  at  Atlanta,  but  after  he  returned  to  Eau 
Claire  and  ascertained  the  whole  amount  due  his  attorney 
made  a  demand  in  writing  for  payment  thereof.  The  $6.14 
alleged  in  the  complaint  to  have  been  expended  for  the  defend- 
ant was  paid  out  for  certain  specified  articles  in  the  city  of 
Eau  Claire,  Wisconsin,  a  statement  being  sent  by  mail  to  the 
defendant  at  Atlanta,  Wisconsin,  and  demand  made  for  pay- 
ment by  including  the  same  in  the  total  claim  for  which  pay- 
ment was  demanded  as  before  stated,  at  which  time  he  resided 
in  the  city  of  Eau  Claire,  Wisconsin. 

The  motion  to  change  the  venue  was  denied. 

The  court  held  that  the  claim  for  $6.14  was  not  established 
by  the  evidence  so  as  to  carry  the  same  to  the  jury.  On  the 
other  branches  of  the  case  the  jury  rendered  a  verdict  in 
plaintiff's  favor  on  his  claim  for  $729.67,  and  a  verdict  wholly 
disallowing  the  counterclaim.  Judgment  was  rendered  ac- 
cordingly. 

For  the  appellant  there  was  a  brief  by  Bundy  &  WilcoXj, 
and  oral  argument  by  R.  P.  Wilcox. 

For  the  respondent  there  was  a  brief  by  WicJcham  &  Farr, 
and  oral  argument  by  Jaanes  Wickhcum. 

Mabshall,  J.  The  ruling  against  appellant's  motion  for 
a  change  of  the  place  of  trial  from  Eau  Claire  county  to 
Wood  county  involves  an  important  practice  question,  which 
must  be  solved  by  the  statutes  governing  the  matter  without 
much  aid  from  judicial  authorities.     Such  statutes  provide 
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that  the  proper  place  for  the  trial  of  a  civil  action  against  a 
corporation  of  the  sort  to  which  appellant  belongs  is  in  "the 
county  in  which  it  is  situated  or  has  its  principal  office  or  place 
of  business,  or  in  which  the  cause  of  action  or  some  part 
thereof  arose^' — sec.  2619,  Stats.  (1898)-;  and  that  "when  the 
county  designated  in  the  summons  or  complaint  in  any  action 
is  not  the  proper  place  of  trial  thereof  the  defendant  may, 
within  twenty  days  after  the  service  of  the  complaint,  serve 
upon  the  attorney  for  the  plaintiff  a  demand  in  writing  that 
the  trial  be  had  within  the  proper  county,  specifying  it,  unless  ' 
there  be  ipore  than  one  such  county,  and  the  reason  therefor ;" 
that  "within  five  days  after  service  of  such  demand  the  plaint- 
iff's attorney  may  serve  a  written  consent  that  the  place  of 
trial  be  changed,  and  specify  to  what  county,  having  the  option 
to  name  one  of  two  or  more  in  which  it  may  be,  properly 
triable,  and  such  consent  shall  change  the  place  of  trial  accord- 
ingly ;"  and  that  "if  the  plaintiff's  consent  be  not  so  served  the 
defendant  may,  within  twenty  days  after  the  service  of  his 
demand,  move  to  change  the  place  of  trial,  and  shall  have  costs 
if  his  motion  be  granted."     Sec.  2621,  Stats.  (1898). 

Thus  it  will  be  seen  that  the  prime  essential  to  a  compulsory 
change  of  the  place  of  trial  of  this  action  was  a  statutory  de- 
mand. That  contemplates  opportunity  on  the  part  of  the 
plaintiff  to  make  the  change  by  merely  serving  a  written  con- 
sent in  general  terms  when  there  is  but  one  "proper  county,*' 
and  by  such  a  consent  coupled  with  a  choice  where  there  is 
more  than  one  such  county.  A  motion  and  order  is  only  con- 
tingently necessary.  The  demand  and  the  consent,  as  it  has 
been  said,  work  a  change  ipso  facto.  Woodward  v.  Hanchett, 
52  Wis.  482,  9  N.  W.  468.  A  motion  is  only  necessary  in 
case  consent  is  not  given  in  the  manner  the  statute  provides, 
and  is  only  proper  when  the  statutory  basis  therefor  has  been 
laid  by  service  of  a  proper  demand. 

It  will  readily  be  seen,  and  is  freely  conceded,  that  the 
proper  place  for  the  trial  of  such  an  action  as  this  is  not  con- 
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fined  to  the  county  where  the  corporation  is  situated  or  has  its 
principal  office  or  place  of  business,  but  it  extends  to  the 
county,  or  counties,  where  the  cause  of  action  or  any  part 
thereof  arose.  So  a  demand  for  a  change  of  the  place  of  trial 
to  the  home  of  the  corporation  was  not  obligatory  unless  the 
cause  of  action  wholly  arose  there,  which  we  may  well  say  in 
passing  is  not  claimed.  It  also  seems  quite  plain  that  the 
statute  contemplates  the  making  of  a  demand  sufficiently 
broad  to  show  that  the  county  where  the  action  was  brought  is 
not  the  nor  a  proper  county  and  containing  such  statements 
as  to  enable  plaintiff  to  phrase  his  consent  to  a  change  with 
reference  to  the  or  any  proper  county. 

The  words  "the  proper  county"  are  material  and  should  be 
embodied  in  the  demand.  They,  by  themselves,  suggest  that 
the  county  where  the  action  was  brought  is  not  the  county  in 
which  the  corporation  is  situated  or  it  has  its  principal  office 
or  place  of  business,  or  in  which  the  cause  of  action  or  some 
part  thereof  arose.  The  words  "the  reason  therefor"  relate 
directly  to  the  words  "the  proper  county."  They,  therefore, 
call  for  a  statement  in  the  demand  not  only  showing  why  the 
county  where  the  action  was  brought  was  not  the  proper  place 
for  the  trial,  but  considered  with  reference  to  what  follows, 
as  to  consent  and  choice,  for  a  statement  of  why  the  particular 
county  to  which  the  change  is  demajided  is  the  proper  place 
for  the  trial,  or,  in  case  of  there  being  more  than  one  county, 
for  a  statement  of  the  reasons  and  disclosing  the  names  of  such 
counties. 

It  is  considered  that  any  other  construction  of  the  statute 
than  the  one  suggested  would  not  enable  both  parties  to  an  ac- 
tion to  obtain  the  full  benefit  of  the  plan  for  changing  the 
place  of  trial  thereof  without  judicial  interference.  The 
words  "specifying  ib,  unless  there  be  more  than  one  such 
county"  do  not  signify,  it  is  thought,  that  the  proper  place  for 
the  trial  is  not  required  to  be  disclosed  in  the  demand,  except 
in  case  of  there  being  but  one  such  place,  but  suggest  that 
where  there-is  but  one  proper  county  the  demand  should  be 
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for  a  change  thereto.  The  scheme  taken  as  a  whole,  as  indi- 
cated, contemplates  a  disclosure  by  the  defendant  of  every 
fact  required  to  be  placed  before  the  plaintiff's  attorney  in  or- 
der for  him  to  respond  to  the  demand  within  the  full  scope  of 
his  privilege.  So  the  form  of  the  demand  should  be  that  the 
trial  be  had  within  the  proper  county,  to  wit:  the  county  of 

,  followed  by  a  statement  of  why  that  is  the  only  proper 

county,  or,  where  there  is  more  than  one  such  county,  followed 
by  a  statement  in  accordance  with  what  we  have  said.  The 
significance  of  the  words  "the  proper  county''  does  not  seem  to 
have  been  recognized  by  Mr.  Bryant  in  his  work  on  Code 
Practice,  as  indicated  at  page  83,  which  seems  to  have  been 
followed.  Other  standard  works  on  practice  under  statutes 
similar  to  ours  phrase  the  demand  as  we  have  indicated.  1 
Estee,  Pleadings  (4th  ed.)  §  59 ;  Winslow,  Forms,  §  1802. 

Applying  the  foregoing  here  the  demand  was  insufficient 
It  required  the  trial  to  be  had  in  Wood  county  because  the  cor- 
poration and  its  principal  office  and  place  of  business  were 
situated  therein.  The  omission  of  the  words  "the  proper 
county"  suggested  that  Wood  county  was  not  the  sole  proper 
place  for  trial.  The  demand  at  best  only  disclosed  that  such 
county  was  a  proper  place  for  the  trial.  It  did  not  in  any 
way  suggest  that  there  were  not,other  such  counties,  including 
Eau  Claire  county.  It  might  well  be  that  the  corporation  was 
situated  and  had  its  principal  office  and  place  of  business  in 
Wood  county  and  that  the  cause  of  action  or  some  part  thereof 
arose  in  Eau  Claire  or  some  other  county.  The  demand  not 
being  an  efficient  compliance  with  the  statute,  the  service 
thereof  did  not  require  plaintiff's  attorneys  to  respond  thereto, 
nor  did  such  service  create  a  legitimate  basis  for  the  motion 
which  was  denied.  That  is  supported  by  decisions  elsewhere 
under  statutes  similar  to  ours.  Vt  Cent.  R,  Co.  v.  Northern 
R.  Co.  6  How.  Pr.  106 ;  Van  Dych  v.  McQuade,  18  Hun, 
376 ;  Estrada  v.  Or^na,  54  Cal.  407 ;  Byrne  v.  Byrne,  67  CaL 
348 ;  Warner  v.  Warner,  100  Cal.  11,  17,  34  Pac.  523. 

Appellant's  bookkeeper,  Mr.  Whitney,  having  testified  to 
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the  total  payment  to  respondent,  as  to  which  according  to  such 
testimony  there  was  no  controversy,  was  called  as  a  witness  for 
the  latter  and  under  objection  was  allowed  to  testify  to  the 
amount  thereof  represented  by  the  wages  of  respondent's  em- 
ployees, notwithstanding  the  witness  stated  he  had  no  knowl- 
edge of  the  subject  except  what  he  gathered  from  the  books 
and  from  a  statement  prepared  by  him  therefrom.  No  sug- 
gestion is  made  by  the  learned  counsel  for  appellant  that  such 
evidence  was  prejudicial,  and  we  are  unable  to  discover  that  it 
was.  Moreover,  the  record  shows  the  witness  had  testified, 
without  objection,  that  he  paid  the  men  as  requested  by  re- 
spondent and  charged  the  amouifts  accordingly.  Such  being 
the  case  it  was  competent  for  him  to  testify  to  the  aggregate  of 
the  payments,  refreshing  his  memory  from  his  books,  which  it 
seems  is  what  occurred.  In  such  cases  it  is  not  necessary  to 
put  the  memoranda  in  evidence. 

The  dominant  controversy  was  whether  the  contract  price 
for  handling  and  piling  the  lumber  was  sixty-five  or  seventy 
cents  per  thousand  feet  Respondent  having  testified  the  first 
information  he  received  that  appellant  only  intended  to  allow 
him  sixty-five  was  when  the  bookkeeper  gave  him  a  statement 
of  his  account  in  August,  1903,  and  that  he  then  complained 
of  th*  statement  being  wrong,  in  that  the  correct  rate  was 
seventy  cents  per  thousand  feet,  but  went  on  with  his  work 
without  seeing  appellant's  managing  officer  in  respect  to  the 
matter, — ^for  the  purpose  of  showing,  by  way  of  inference, 
that  the  contract  price  was  sixty-five  cents  and  giving  signifi- 
cance to  the  circumstance  of  respondent  proceeding  with  his 
work,  as  he  did,  after  receiving  the  statement,  Whitney  was 
called  to  show  what  occurred  between  him  and  respondent  in 
respect  to  the  statement  and  why  it  was  made  at  the  sixty-five 
cent  rate.  He  testified,  in  effect,  that  prior  to  the  making  of 
the  statement  he  did  not  receive  any  information  inconsistent 
with  the  way  he  credited  respondent  for  his  work,  and  that  he 
told  respondent,  upon  his  complaining,  that  he  did  not  know 
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of  any  other  than  a  sixty-five  cent  rate,  and  if  respondent  was 
to  get  morfe  he  would  have  to  see  Mr.  Arpin,  and  though  re- 
spondent said  he  would  do  so  he  did  not.  On  cross-examina- 
tion he  testified  that  he  did  not  say  to  respondent  at  the  time 
the  complaint  was  made  that  the  work  would  be  paid  for  at  a 
sevenly-cent  rate  at  the  end  of  the  season  and  figure  up  and 
state  the  amount  then  coming  to  him  at  such  rate.  To  contra- 
dict that  and  to  explain  why  respondent  proceeded  with  his 
work,  as  he  did,  after  receiving  the  statement,  respondent 
testified  on  rebuttal,  substantially,  that  Whitney,  when  the 
complaint  was  made,  did  not  suggest  seeing  Arpin  about  the 
matter,  and  did  not  say  that  he  did  not  know  anything  about 
any  but  a  sixty-five  cent  rate  for  the  work,  and  testified,  under 
objection,  that  Whitney  said  when  the  work  was  done  it  would 
be  figured  up  at  a  seventy-cent  rate  and  at  such  rate  respond- 
ent would  be  in  credit  at  the  time  of  the  conversation  to  the 
amount  of  $23.84,  and  so  said  without  going  to  the  books,  as 
if  he  had  it  in  mind. 

It  seems,  under  the  circumstances,  the  evidence  was  proper. 
The  position  of  appellant,  in  presenting  the  evidence  of  Whit- 
ney, was  that  if  the  latter  knew  of  no  other  rate  for  crediting 
up  respondent's  work  than  the  one  he  was  guided  by,  and  re- 
spondent, though  so  informed  and  directed  to  see  the  manag- 
ing officer  of  the  company  in  respect  to  the  matter,  proceeded 
with  his  work  without  doing  so  or  making  further  complaint, 
such  circumstances  were  evidentiary  in  appellant's  favor  as  to 
the  controversy  to  be  solved.  To  meet  that  phase  of  the  case 
it  was  material  to  contradict  Whitney's  evidence  and  by  show- 
ing the  whole  conversation  which  took  place  between  him  and 
respondent  explain  the^latter's  subsequent  conduct.  The  evi- 
dence complained  of  was  offered  and  received  wholly  for  that 
purpose  and  not  as  original  evidence  to  establish  the  contract 
price.  It  was  made  relevant  by  the  evidence  presented  by 
appellant  casting  discredit  on  respondent's  evidence  previ- 
ously given. 
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One  of  the  cardinal  principles  often  required  to  be  observed 
in  testing  a  ruling  on  evidence  is  that  the  method  adopted  by 
the  adverse  party  to  establish  the  case  in  his  behalf  should  be 
taken  into  consideration.  Testimony  which  would  be  clearly 
irrelevant  or  incompetent  if  offered  by  one  party  in  the  first 
instance  may  become  very  pertinent  in  rebuttal  or  explanation 
of  evidence  offered  by  the  adversary.  1  Jones,  Ev.  §  168. 
Many  illustrations  of  that  might  be  given.  -  One  is  the  situa- 
tion we  have  here.  The  rule  applicable  to  the  particular  situa- 
tion may ^ be  stated  thus:  When  evidence  is  introduced  by  one 
party  tending  to  raise  an  unfavorable  inference  as  to  the  claim 
of  the  adverse  party,  evidence  of  an  explanatory  character 
Teasonably  tending  to  rebut  such  unfavorable  inference  may 
be  allowed  which  might  in  the  absence  of  the  adverse  evidence 
be  clearly  inadmissible.  Gage  v.  Chesebro,  49  Wis.  486,  5 
N.  W.  881 ;  Smith  v.  State,  &\  Wis.  615,  8  N.  W.  410 ;  Richr 
mond  &  2?.  B.  Co.  v.  Gamer,  91  Ga.  27, 16  S.  E.  110,  are  fair 
illustrations  of  this. 

Complaint  is  made  because  the  court  refused  to  allow  a 
statement  drawn  from  appellant's  books  by  the  bookkeeper  to 
be  received  as  part  of  his  evidence.  We  are  unable  to  see  how 
iliat  was  prejudicial,  since  there  was  no  controversy  except  as 
regards  the  contract  rate  for  the  work  and  it  was  undisputed 
that  the  work  was  credited  up  at  a  sixty-five  cent  rate  and  re- 
spondent was  informed  thereof,  as  heretofore  seen. 

For  the  purpose  of  showing  that  respondent  had  notice  as 
early  as  August,  1903,  of  appellant's  understanding  that  the 
work  was  to  be  paid  for  at  a  sixty-five  cent  rate,  defendant  of- 
fered in  evidence  the  statement  furnished  respondent,  hereto- 
fore referred  to,  and  the  offer  was  rejected.  It  seems  to  be  a 
conclusive  answer  to  the  assignment  of  error  on  this  point  that 
it  was  undisputed  that  respondent  received  notice  of  appel- 
lant's attitude  in  all  respects  as  it  was  desired  to  show  by  intro- 
ducing the  statement. 

The  defendant  was  not  permitted  to  make  proof  as  to  the 
Teas(bnable  value  per  thousand  feet  for  doing  the  work  per- 
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formed  by  respondent,  nor  the  reasonable  cost  thereof.  It  is 
claimed  that  such  evidence  Vas  competent  as  bearing  on  the 
probability  of  the  contract  having  been  made  as  respondent 
claimed. 

It  is  not  in  every  case  of  a  dispute  as  to  the  contract  price* 
for  work  or  material  that  evidence  of  the  reasonable  value  is 
permissible.  That  seems  to  be  fairly  settled  by  the  authori- 
ties, as  counsel  for  respondent  claim. 

The  first  case  here  on  the  subject  is  Kvammen  v.  Meridean 
M.  Co.  58  Wis.  399,  17  N.  W.  22.  The  controversy  was^ 
whether  the  contract  price  for  operating  a  portion  of  a  sawmill* 
devoted  to  the  manufacture  of  lath  and  shingles  was  forty 
cents  or  twenty-five  cents  per  thousand  of  the  product.  It  will 
be  noted  that  the  difference  between  the  two  contentions  was 
very  much  larger  than  in  this  case,  yet  the  court  without  def-^ 
initely  deciding  the  matter  inclined  to  the  view  that  the  evi- 
dence was  properly  rejected.  Reference  was  made  to  Johnson- 
r.  Harder,  45  Iowa,  677,  where  somewhat  similar  evidence 
was  held  proper  under  peculiar  circimastances.  The  difference 
between  the  two  contentions  was  very  large  and  the  evidence 
on  each  side  very  strong.  The  court  said  such  evidence 
"shoiQd  be  admitted  with  great  caution,  and  limited  to  its 
strictly  legitimate  province."  This  court  held  that  the  contro- 
versy in  hand  did  not  satisfy  the  rule  stated  as  well  as  the  one 
in  Campau  v.  Moran,  31  Mich.  280.  Some  indorsement  was 
given  to  the  doctrine  of  that  case  in  these  words : 

'*It  may  be,  as  intimated  by  Mr.  Justice  Cooley  in  Camn- 
pau  V.  Moran,  supra,  that  where  the  evidence  adduced  upon 
both  sides  is  in  direct  conflict  and  pretty  evenly  balanced,  as  ta 
the  contract  price,  evidence  that  the  cost  of  performance  was 
greatly  in  excess  of  or  greatly  below  such  price  might  afford 
some  reasonable  ground  for  believing  that  the  contract  was  for 
the  price  nearest  the  cost'' 

The  doctrine  thus  suggested  by  Judge  Cooley  was  subse- 
quently quite  consistently  applied  in  several  cases  by  the  Mich- 
igan court. 
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The  subject  seems  next  to  have  been  presented  here  in  FaZ- 
ley  L.  Go.  v.  Smith,  71  Wis.  304,  37  N.  W.  412.  The  plaint- 
iff claimed  that  tha  contract  was  to  the  effiect  that  defendant 
should  pay  it  $200  for  the  use  of  certain  logging  camps, 
and  the  adverse  claim  was  that  plaintiff  should  have  $200  for 
a  good  title  to  the  forty-acre  tract  of  land  upon  which  the 
l<5ggiiig  camps  were  situated.  It  will  be  seen  that  the  differ- 
<mce  was  very  great  The  court  held  that  evidence  of  the 
logging  camps,  of  themselves,  being  useless  to  the  plaintiff 
and  of  no  value,  was  improperly  rejected.  It  will  be  observed 
by  an  examination  of  the  opinion  that  the  great  disparity  be- 
tween the  contentions  was  the  ground  of  the  decision.  That 
will  be  more  clearly  seen  by  examining  the  decisions  cited 
for  support  The  rule  in  Campau  v.  Moran,  supra,  and  some 
Michigan  decisions  following  it  were  referred  to.  Swain  v, 
Cheney,  41  N.  H.  232,  was  cited,  where  the  difference  be- 
tween the  parties  amounted  to  fifty  per  cent  Kidder  v. 
Smith,  34  Vt  2^4,  was  cited,  the  difference  between  the  ad- 
verse contentions  being  about  seventy-five  per  cent  In  decid- 
ing the  case  the  court  said : 

"Where  the  disparity  between  the  value  of  property,  and 
what  is  claimed  to  have  been  the  contract  price,  is  small,  and 
within  the  fair  range  of  what  different  persons  might  esteem 
to  be  a  fair  value,  such  evidence  would  be  very  slight,  perhaps 
too  slight  to  be  admissible,  but  when  the  difference  is  very 
great,  and  beyond  the  range  of  fair  difference  in  judgment, 
it  might  be  entitled  to  much  weight" 

Allison  V.  Homing,  22  Ohio  St  138,  was  also  referred  to. 
There  the  difference  between  the  parties  was  about  ten  per 
cent  The  court,  apparently  with  some  hesitation,  held  that  it 
was  sufficient  to  render  evidence  of  the  reasonable  value  ad- 
missible. Along  the  same  lines  and  explanatory  of  the  Michi- 
gan authorities  is  Short  v.  Oure,  100  Mich.  418,  420,  59  N. 
W.  173,  where  it  was  said  that  such  testimony  is  admissible 
only  in  cases  where  the  difference  in  value  is  so  great  as  to  be 
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beyond  the  range  of  a  fair  difference  in  judgment.  The  mat- 
ter there  in  controversy  was  not  precisely  like  the  one  in  hand, 
but  the  rule  invoked  was  the  one  declared  in  Campau  v.  Mo- 
ran,  31  Mich.  280,  and  subsequently  repeatedly  applied. 

The  next  instance  where  the  subject  was  presented  here  is 
in  Bell  v.  Radford,  72  Wis.  402,  39  N.  W.  482.  The  differ- 
ence between  the  parties  was  thirty-three  and  one-third  per 
<»nt.  The  next  instance  was  in  Mygatt  v.  Tarbell,  85  Wis. 
457,  467,  55  N.  W.  1031.  There  the  difference  was  very 
much  larger  than  in  the  case  before  us.  The  court  said  with 
reference  to  the  agreement  testified  to,  "this  was  a  surprisingly 
low  j)rice,  and  imder  the  rule  laid  down  in  Valley  L.  Co.  v. 
Smith,  71  Wis.  304,  37  K  W.  412,  and  Bell  v.  Badford,  72 
Wis.  402,  39  N.  W.  482,  evidence  showing  the  value  .  .  . 
was  admissible."  Thus  it  will  be  seen  that  the  admission  of 
the  evidence  was  approved  because  of  the  "surprisingly  low 
price"  testified  to  on  the  one  side  as  that  agreed  upon. 

If  we  were  to  attempt  to  review  the  authorities  elsewhere, 
in  general,  on  the  question  under  discussion  this  opinion  would 
be  extended  to  a  great  length  without  in  the  end  arriving  at 
a  more  definite  conclusion  than  can  well  be  reached  by  relying 
on  the  decisions  heretofore  made  here  with  the  additional 
helps  to  which  we  have  already  referred,  and  the  rule  to  be  ob- 
served as  regards  the  decision  of  such  a  question  by  the  trial 
court.  It  seems  that  the  limitations  suggested  in  Kvammen 
V.  Meridean  M.  Co.  58  Wis.  399,  17  N.  W.  22,  have  been 
adopted  as  a  rule.  Such  rule  leaves  the  trial  court  consid- 
erable latitude  for  the  exercise  of  judgment  as  to  when  the 
facts  are  such  as  to  render  the  evidence  admissible  as  matter 
of  right  The  court  must  necessarily  decide  the  question  of 
relevancy  or  competency  according  to  the  particular  circum- 
stances of  each  case  and,  as  in  all  duch  situations,  the  ruling, 
unless  clearly  wrong  and  unless  prejudicial  to  the  adverse 
party,  should  not  be  disturbed  on  appeal.  It  has  often  been 
decided  here  that  the  weight  indicated  should  be  given  to  the 
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decision  of  a  trial  court  as  to  the  admission  of  evidence  when 
it  is  based  on  the  existence  or  nonexistence  of  facts  required  to- 
have  been  determined  as  a  basis  for  the  ruling,  and  that  prin- 
ciple is  elementary.    1  Jones,  Ev.  §  170. 

To  render  such  evidence  as  that  under  consideration  admis- 
sible in  a  case  of  this  sort  there  must  be  a  direct  conflict  as 
to  the  contract  price  of  the  thing  to  which  it  relates.  The  dif- 
ference must  be  so  great  that  the  reasonable  value  thereof 
from  the  standpoint  of  the  parties  when  the  contract  was 
made  may  reasonably  discredit  the  evidence  on  the  one  side 
and  corroborate  that  on  the  other,  affording  some  reasonable 
ground  for  believing  that  the  contract  was  at  the  price  most 
in  harmony  with  such  evidence.  No  guide  is  at  hand  in  our 
decisions  as  to  the  difference  between  the  adverse  claims  req- 
uisite to  satisfy  the  call  for  a  large  difference,  but  in  no  ckse 
has  it  been  nearly  so  small  as  in  the  instance  in  hand. 

When  the  trial  court  was  called  to  make  the  ruling  com- 
plained of  the  evidence  was  undisputed  that  at  the  time  of  the 
negotiations  leading  up  to  the  making  of  the  contract,  if  one 
were  made,  appellant  offered  respondent  sixly-five  cents  per 
thousand  feet  for  such  work  and  respondent  demanded,  or  said 
he  ought  to  have,  seventy  cents,  claiming  that  during  the  pre- 
vious season  he  lost  money  doing  similar  work  for  appel- 
lant at  the  rate  offered.  The  difference  between  the  parties 
was  about  eight  per  cent,  and  that  was  asked  in  view  of  the 
experience  of  the  season  before.  True,  such  difference  when 
applied  to  nearly  a  year's  work  and  the  handling  of  over 
19,000,000  feet  of  lumber  made  a  considerable  sum,  but  sinc6, 
as  appears,  some  twelve  fourteenths  of  the  asked  compensation 
was  required  to  pay  the  expenses,  and  appellant  must  have 
had  in  contemplation  all  the  interferences  liable  to  arise  dur- 
ing the  progress  of  the  work,  it  is  difficult  to  conclude  the  trial 
court  was  clearly  wrong  in  holding  that  the  difference  was  not 
very  great,  within  the  meaning  of  the  rule.  We  come  to  this 
conclusion  viewing  the  situation  as  it  was  when  the  parties 
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conducted  their  negotiations,  not  as  one  might  view  the  work 
after  its  completion,  in  determining  its  reasonable  cost. 

It  is  of  considerable  and  perhaps  controlling  importance 
that  the  direct  question  as  to  cost  and  reasonable  value  did  not 
go  to  the  value  of  the  work,  as  the  parties  must  have  contem- 
plated it  at  the  time  of  their  negotiations,  but  to  the  reason- 
able value,  with  all  uncertainties  which  existed  at  the  time  of 
the  negotiations  eliminated.  Ini  Bell  v.  Radford,  72  Wis.  402, 
89  N.  W.  482,  the  evidence  went  to  the  reasonable  value  of 
the  Bubject  of  the  transaction  at  the  time  the  trade  was  made, 
and  the  same  is  true  as  we  understand  it,  in  Mygatt  v.  Tarbell, 
85  Wis.  467,  66  K  W.  1031,  and  Valley  L.  Co.  v.  8mitK  71 
Wis.  304,  87  N.  W.  412,  which  seemis  to  be  the  logical  basis 
for  allowing  such  evidence.  This  was  the  main  question  ruled 
on:  What  was  the  reasonable  value  of  sorting,  piling,  and 
doing  the  work  specified,  which  Mr.  Anderson  did  dpring  the 
aeason  of  1902  and  1908,  per  thousand,  or  what  was  its  rea- 
sonable value  during  the  sawing  season  of  1903 1  In  Shakes- 
peare V.  Baughnumj  118  Mich.  651,  71  N.  W.  874,  evidence 
of  the  reasonable  value  of  work  actually  done  in  performance 
of  a  contract,  to  discredit  the  testimony  of  a  party  as  to  the 
price  agreed  upon  before  performance  commenced,  was  held 
improper  and  the  judgment  was  reversed  because  of  its  admis- 
sion, the  court  saying : 

''Evidence  of  the  value  of  the  services  contemplated,  taking 
consideration  of  the  contingencies,  rather  than  those  actually 
found  necessary,  would  bear  upon  the  question,  the  latter 
being  likely  to  throw  very  little,  if  any,  light  upon  it" 

In  that  case  the  limitations  upon  the  admissibility  of  such 
evidence,  which  we  have  suggested,  were  fully  recognized. 

Complaint  is  made  because  the  court  refused  to  permit 
appellant  to  introduce  in  evidence  respondent's  statement  of 
his  extra  work  differing  from  one  previously  made.  That 
seems  sufficiently  answered  by  the  circumstance  that  the  offer 
was  made  only  to  explain  why  the  proper  credit  had  not  been 
Vol.  131—4 
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given,  and  by  appellant's  request  for  instructions  it  is  seen 
that  the  amount  was  not  in  controversy  at  the  close  of  the  trial. 

There  was  a  motion  for  a  nonsuit  and  a  motion  in  appel- 
lant's favor  for  a  verdict  Both  were  grounded  on  the  theory 
that  the  evidence  did  not  warrant  a  fin(|iiig  that  there  was 
an  agreed  price  for  the  work.  It  is  considered  that  the  mo- 
tions were  properly  denied  because  the  answer  admitted  that 
there  was  such  a  price,  but  alleged  it  was  sixty-five  cents  per 
thousand  feet  Moreover,  we  cannot  agree  that  there  was  no 
evidence  worthy  of  belief,  showing  that  the  work  was  done 
for  a  stipulated  price.  Respondent  testified  that  at  the  time 
of  the  negotiations  in  respect  to  the  work  he  said  to  McMil- 
lan, the  person  representing  the  company,  that  if  he  handled 
the  lumber  by  the  thousand  he  wanted  a  seventy-cent  rate, 
and  did  not  want  to  do  the  work  at  all  by  the  thousand  if  a 
certain  person  mentioned  was  to  be  the  scaler.  Whereupon 
he  was  directed  to  write  for  a  scaler,  hire  his  crew  and  do  the 
work,  and  that  without  further  negotiations  he  did  so.  The 
evidence  in  that  regard  was  contradicted  and  there  were  cir- 
cumstances corroborating  and  discrediting  it,  but,  on  the 
whole,  it  was  fairly  within  the  province  of  a  jury  to  believe 
it.  It  is  not  contended,  as  we  understand  it,  but  what,  if  the 
circumstances  were  as  respondent  claimed,  a  contract  was 
made  at  a  seventy-cent  rate.  The  fact  that  the  work  was 
done  from  first  to  last  as  it  would  necessarily  have  been  in 
case  of  there  being  a  contract  price,  respondent  being  credited 
with  his  work  and  charged  with  all  the  expenses,  accordingly, 
as  he  rendered  accounts  and  requested  payment,  no  question 
being  raised  as  to  whether  they  were  proper  or  not,  was  a 
most  persuasive  circumstance  in  favor  of  the  contract  theory. 
There  was » some  explanation  of  that,  it  is  true,  but  none  of 
controlling  significance,  especially  in  view  of  the  admission 
in  the  answer  that  the  work  was  done  at  a  contract  price. 

The  court  refused  to  instruct  the  jury,  as  requited,  that 
the  evidence  of  what  Whitney  said  as  to  respondent  being 
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paid  at  a  seventy-cent  rate  at  the  end  of  the  season,  if  true, 
was  not  evidentiary  of  a  contract  to  pay  for  the  work  at  that 
rate,  but  did  say  to  the  jury,  "You  will  remember  that  the 
right  to  recover  at  the  rate  of  seventy  cents  must  depend  upon 
the  bargain  made  with  McMillan.  There  is  no  evidence  of 
any  contract  made  at  a,  later  date  with  any  other  officer  of  the 
defendant  company  at  that  rate.  As  stated  by  counsel,  the 
bookkeeper  is  not  shown  to  have  had  any  authority  to  make  a 
contract  for  the  piling;"  and  during  the  argument  to  the 
jury  the  court  said,  in  ruling  on  an  objection  by  counsel  fOr 
appellant  to  the  argument  of  counsel  for  respondent,  that  the 
former  should  omit  mentioning,  as  evidence  to  be  considered, 
that  of  respondent  as  to  Whitney^s  telling  him  how  his  ac- 
count would  stand  if  his  work  was  credited  at  a  seventy-cent 
rate,  and  doing  so  as  if  he  had  theretofore  figured  the  matter 
up.  On  the  whole,  it  seems  that  the  jury  were  instructed 
sufficiently  favorably  to  the  appellant  on  the  subject  covered 
by  the  request  refused.  Whitney^s  evidence  that  he  credited 
up  the  work  at  a  sixty-five  cent  rate  and  did  not  know  of  any 
other  was  introduced  by  appellant  to  establish  an  evidentiary 
circumstance  tending  to  prove  that  such  was  the  contract 
rate.  That  rendered  the  statement  complained  of,  if  he 
made  such,  an  evidentiary  circumstance  of  the  same  charac- 
ter. Though  Whitney  had  no  right  to  make  a  contract  in  re- 
spect to  the  matter,  as  the  jury  were  expressly  instructed  by 
request,  his  situation  was  such  that  there  was  a  strong  proba- 
bUity  of  his  having  knowledge  of  th^  contract  rate.  That 
was  necessary  to  the  performance  of  his  duties.  Therefore, 
upon  appellant's  presenting  his  evidence  as  circumstantially 
establishing  its  claim,  it  was  proper  to  meet  it  as  was  done, 
and  to  let  the  whole  matter  go  to  the  jury  with  the  admoni- 
tion the  court  gave  and  the  instruction  that  whether  a  con- 
tract was  made  and  its  character  depended  wholly  on  what 
occurred  between  respondent  and  McMillan. 
It  is  claimed  that  the  court  submitted  the  case  to  the  jury 
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upon  the  theory  that  a  contract  to  do  the  work  at  a  stipulated 
rate  per  thousand  feet  was  made  and  that  it  was  for  them  to 
determine  from  the  evidence  what  that  rate  was.  We  are 
inclined  to  think  the  case  might  well  hare  been  submitted  in 
that  waj^  since  it  would  have  been  in  harmony  with  the  plead- 
ings and  there  was  evidence  on  both  sides  in  like  harmony, 
but  as  we  understand  the  instructions  the  case  was  not  so 
submitted.  The  jury  were  told  that  unless  they  came  to  the 
conclusion  to  a  reasonable  certainty  from  the  preponderance 
of  the  evidence  that  the  minds  of  the  parties  met  as  to  making 
a  contract,  and  all  the  terms  thereof,  they  should  find  for  the 
defendant  as  to  plaintiff's  claim  in  that  regard,  and  that  the 
burden  of  proof  in  respect  to  whether  there  was  a  contract  and 
whether  it  was  as  claimed  by  plaintiff  was  on  the  latter.  That 
together  with  other  instructions  left  it  to  the  jury  to  say  not 
only  whether  there  was  a  contract  to  pile  the  lumber  at  a  stipu- 
lated price  per  thousand  feet,  but,  if  so,  whether  it  was  as 
claimed  by  respondent,  and  correctly  placed  the  burden  of 
proof. 

It  is  suggested  the  court  should  have  directed  the  jury  that 
if  they  believed  respondent's  version  of  what  occurred  in  the 
negotiations  with  McMillan  was  true  the  finding  should  be  in 
his  favor,  and  if  they  believed  from  the  evidence  the  version 
contended  for  on  the  other  side  was  true  tibe  finding  should  be 
for  appellant  It  may  be  that  such  a  submission,  coupled  with 
proper  instructions  as  to  the  burden  of  proof  in  respect  to  the 
matter,  would  have  been  permissible,  but  as  we  understand  the 
charge  the  court  adopted  a  couite  less  favorable  to  respondent 
We  may  well  say  in  passing  that  the  argument  at  this  point 
seems  to  concede  that  the  only  controversy  was  one  as  to  the 
contract  price.  Certainly  if  there  was  one  as  to  whether  a 
contract  was  made  or  not,  the  court  could  not  well  have  sub- 
mitted the  case  as  suggested. 

It  does  not  seem  that  the  court  left  it  to  the  jury,  as  claimed, 
to  construe  the  contract,  but  left  it  to  them,  as  indicated,  to 
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determine  from  what  they  found  from  the  evidence  to  have  oc- 
curred, whether  a  contract  was  in  fact  made  and  the  terms  of 
it  The  situation  was  such,  that  whether  the  minds  of  the 
parties  really  met  in  the  contractual  sense,  and,  if  so,  the  pre- 
cise points  of  meeting,  were  matters  of  fact  to  be  determined 
not  only  from  what  was  said  but  from  the  conduct  of  the  par- 
ties at  the  time  of  the  negotiations  and  subsequently  thereto. 

Lastly,  complaint  is  made  because  the  court  refused  to  set 
aside  the  verdict  and  grant  a  new  trial  upon  the  ground, 
among  others,  of  newly-discovered  evidence.  Such  evidence 
was  that  of  one  person  to  the  effect  that  respondent  admitted 
to  him  no  contract  was  made  before  the  work  of  piling  the 
lumber  was  commenced,  and  that  some  time  thereafter  it  was 
agreed  that  he  should  do  the  work  on  a  guaranteed  wage  basis 
of  $2.50  per  day,  and  as  much  more  as  he  could  make  at  a 
sixty^ve  cent  rate.  That  was  contradictory  of  the  claim  in 
the  answer  and  corroborative  of  evidence  on  the  part  of  appel- 
lant It  was  not,  strictly  speaking,  cumulative,  as  claimed  by 
respondent's  counsel.  Additional  evidence  on  the  same  point  is 
not  cumulative  if  it  is  of  a  different  kind.  To  illustrate,,  evi- 
dence of  admissions  by  a  party  as  to  the  nature  of  a  transac- 
tion between  him  and  another  is  not  cumulative  as  to  evi- 
dence of  such  party  in  respect  to  such  transaction.  It  is  a 
mistake  to  characterize  evidence  on  a  particular  point  as  cu- 
mulative merely  because  evidence  has  been  introduced  bearing 
on  the  same  point  When  there  is  a  dissimilarity  in  the  kind 
of  evidence  the  last  is  not  cimoiulative  to  the  first  Sometimes 
it  is  said  generally  that  additional  evidence  tending  to  prove 
the  facts  in  relation  to  which  evidence  has  been  adduced  is 
cumulative,  but  that  is  not  necessarily  so.  Andersen  v.  State, 
43  Conn.  514,  619 ;  Hines  v.  Driver,  100  Ind.  316,  827 ;  Win- 
field  Bldg.  &  L.  Asso.  v.  McMullen,  59  Kan.  493,  53  Pap, 
481;  Grogan  v.  C.  &  0.  R.  Co.  39  W.  Va.  415,  421, 19  S.  E. 
568;  Marshall  v.  Mathers,  103  Ind.  458,  3  N.  E.  120. 

However,  since  the  new  evidence  was  met  by  the  positive 
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denial  of  respondent  and  was  of  a  character  not  ordinarily  en- 
titled to  much  weight,  beii\g  what  is  called  the  weakest  kind 
of  testimony  (Dreher  v.  Fitchburgy  22  Wis.  675),  we  cannot 
well  say  that  the  motion  for  a  new  trial  was  improperly  de- 
nied, if  grounded,  alone,  upon  the  theory  tiiat  had  the  testi- 
mony of  the  witness  been  produced  upon  the  trial  the  result 
would  probably  have  been  the  same.  The  trial  court  in  passh 
ing  on  such  a  matter  has  broad  discretion,  and  only  for  abuse 
of  it  can  the  result  reached  be  disturbed  on  appeal.  Such  disr 
cretion  should  not  be  exercised  in  favor  of  a  retrial  without 
some  pretty  substantial  ground  for  believing  that  with  the  aid 
of  the  new  discovery  the  scales  of  justice  may  probably  incline 
the  other  way.  Ooldsworthy  v.  Linden,  75  Wis.  24,  43  N.  W. 
656 ;  Kennedy  v.  Plamk,  120  Wis.  197,  97  N.  W.  895. 

There  are  a  few  questions  discussed  in  the  briefs  of  counsel 
which  we  have  not  referred  to,  but  they  are  of  such  a  minor 
character  that  they  may  .well  be  passed  without  special  notice^ 

By  the  Court. — The  judgment  is  aflSrmed. 

Timlin,  J.,  took  no  part 


Foster,  Respondent,  vs.  Lowe,  Appellant 

February  2 — Fehruary  19,  1907. 

Vendor  and  purchaser  of  land:  Contract  presumed  to  he  compJeter 
Default  in  payment:  Option  to  declare  contract  void:  Notice 
of  election:  Action  for  price:  Tender  of  conveyance,  when  not 
necessary:  DisaWity  to  convey:  Assignment  of  contract, 

^.  A  bilateral  land  contract  purporting  on  Its  face  to  set  out  tbe 
mutual  undertakings  of  the  parties  Is  presumed  to  be  a  com- 
plete expression  of  their  final  contract  and  this  presumption 
can  be  overcome,  If  at  all,  only  by  the  clearest  proof. 

2.  A  land  contract  providing  that  If  the  purchaser  shall  fall  to- 
make  any  of  the  payments  as  stipulated  the  agreement  "shall 
be  thenceforth  utterly  void"  and  all  payments  thereon  foi^ 
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felted,  "subject  to  be  revived  and  renewed  in  writing  at  the 
option  of"  the  vendor,  gives  to  the  vendor,  after  such  failure^ 
the  right  to  declare  the  contract  at  an  end  or  to  sue  for  the 
unpaid  purchase  price  or  for  specific  performance. 

3.  Commencement  of  an  action  for  the  purchase  price  and  filing 

of  the  complaint  is  a  sufilcient  declaration  in  writing  of  the 
vendor's  election  that  the  contract  shall  continue  in  force. 

4.  Where  by  the  terms  of  a  land  contract  the  purchaser  agrees  to 

pay  the  whole  price  absolutely  and  the  vendor  promises  that 
after  such  payment  and  upon  demand  a  conveyance  shall  be 
made,  the  liability  of  the  purchaser  is  absolute  and  no  tender 
of  conveyance  or  showing  of  ability  to  convey  need  either  pre- 
cede or  accompany  the  recovery  of  the  purchase  price. 
[5.  Whether  in  such  a  case  there  might  be  an  equitable  defense  or 
counterclaim  where  it  was  shown  that  the  vendor  had  disabled 
himself  to  convey  and  was  insolvent,  not  determined.] 

6.  The  vendor  in  a  land  contract  who  assigns  the  contract  or  the 

right  to  the  payments  thereunder  holds  the  legal  title  to  the 
land  in  trust  for  the  parties  to  the  contract  or,  upon  comple* 
tlon  of  the  pasnnents,  for  the  purchaser  alone,  and  such  trust 
follows  the  legal  title  wherever  it  may  go,  except  into  the 
hands  of  a  hana  fide  holder  for  value. 

7.  Where  the  vendor  in  a  land  contract,  having  the  option  to  de- 

dare  the  contract  at  an  end  because  of  default  in  payments* 
assigns  the  contract,  such  assignment  carries  with  it  the  right 
to  exercise  said  option,  and  the  vendor  cannot  thereafter  exer- 
cise it 

AppBAii  from  a  judgment  of  the  circuit  court  for  Clark 
county:  E.  W.  Helms,  Judge.    Affirmed. 

Action  at  law  upon  two  ordinary  land  contracts,  dated  Au- 
gust 18, 1898,  in  each  of  which  the  defendant  promised  to  pay 
to  one  Conrad  Krumrey  the  sum  of  $125,  at  specified  dates, 
up  to  June  1, 1899,  and  of  which  he  had  paid  on  each  contract 
the  sum  of  $87.50.  Krumrey  agreed  in  the  same  instruments 
that,  after  said  sum  of  $125  on  each  contract  should  be  fully 
paid,  he  would,  on  demand,  thereafter  cause  to  be  executed 
and  delivered  a  warranty  deed  of  the  premises  described,  ex- 
cept for  the  taxes,  which  were  agreed  to  be  paid  by  the  defend- 
ant   The  contracts  further  provided : 

^*If  the  second  party  [defendant]  shall  fail  to  make  any  of 
the  payments  above  specified,  at  the  time  and  in  the  manner 
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above  specified,  .  .  .  this  agreement  shall  be  thenceforth  ut- 
terly void  and  all  payments  thereon  forfeited  to  the  first 
party,  subject  to  be  revived  and  renewed  in  writing  at  the  op- 
tion of  the  first  party." 

The  contracts  were  under  seal  and  acknowledged.  These 
contracts  were  both  assigned  to  the  plaintiff  by  writing  in- 
dorsed thereon  on  August  25,  1898,  for  a  valuable  considera- 
tion. The  defendant  wholly  failed  to  pay  any  further  sums 
as  promised  in  said  contracts,  and  no  written  notice  had  ever 
been  given  him  of  the  exercise  of  election  by  either  Ejrumrey 
or  plaintiff  that  the  contract  should  be  revived  or  renewed. 
Defendant  failed  to  pay  the  taxes  for  1899  and  all  subsequent 
years,  and,  the  property  being  sold  for  taxes  in  May,  1900, 
a  tax  deed  had  been  issued  to  one  Schuster  in  May,  1903,  the 
regularity  of  which  was  assailed  but  not  decided.  In  October, 
1903,  Krumrey  made  a  quitclaim  deed  of  the  contracted 
premises  to  said  Schuster. 

The  principal  defense  alleged  was  tibat  the  land  contracts 
did  not  contain  the  whole  contract  between  the  parties;  that 
a  scheme  had  been  entered  into  in  June,  1898,  to  induce  a 
certain  manufacturing  partnership,  Kerr  Bros.  &  Co.,  then  lo-% 
cated  in  Ohio,  to  come  to  Neillsville  and  establish  a  business 
in  a  then  vacant  factory,  and  that  they  had  entered  into  con- 
tract with  certain  citizens  of  Neillsville,  who  were  a  self -con- 
stituted committee,  whereby  Kerr  Bros.  &  Co.  stipulated  that, 
in  consideration  of  certain  aid  from  the  citizens  of  Neills- 
ville,  they  would  establish  a  business,  employing  generally  at 
least  twenty-five  men,  would  equip  the  factory  with  machin- 
ery, and  would  persist  in  said  business  for  five  years,  with 
some  other  agreements.  Defendant  was  solicited  to  purchase 
these  lots,  which  were  of  actual  sale  value  of  only  about  $10 
apiece,  as  a  method  of  contributing  to  the  aid  or  bonus  which 
was  to  be  given  to  Kerr  Bros.  &  Co.,  such  solicitation  being 
by  citizens  of  Neillsville,  who  were  desirous,  for  the  public 
welfare,  of  securing  this  industry.    Krumrey  held  title  to  the 
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lots  merely  as  trustee  for  Kerr  Bros.  &  Co.  The  claim  was 
that  the  written  contract  made  by  Kerr  Bros.  &  Co.  with  the 
citizens'  committee  entered  into  and  formed  a  part  of  the  con- 
tract for  the  purchase  of  these  lots,  and,  they  having  breached 
this  contract,  defendant  claimed  to  have  been  discharged. 

The  court  found  that  the  two  land  contracts  sued  upon  were 
not  shown  to  have  been  connected  with  or  dependent  upon  the 
contracts  made  by  Kerr  Bros.  &  Co. ;  indeed,  that  defendant 
did  not  know  either  the  existence  or  the  contents  of  said  Kerr 
Bros.  &  Co.  contracts ;  that  he  was  induced  to  make  the  land 
contracts  by  representations  of  fellow-citizens  as  to  the  ad- 
vantages that  would  accrue  to  him  and  to  the  city  of  Keills- 
ville  from  the  location  of  the  new  industry  there,  and  that 
Kerr  Bros.  &  Cq.  had  made  some  kind  of  a  contract  with  some- 
body that  they  would  there  establish  and  maintain  the  busi- 
ness. Accordingly,  the  court  held  that  the  written  land  con- 
tracts must  be  deemed  to  embody  the  whole  contract  between 
Krumrey  and  the  defendant,  and  tiiat  plaintiff  was  entitled 
to  recover  the  amounts  remaining  due  thereon,  and  rendered 
judgment  in  plaintiff's  favor  therefor,  from  which  the  de- 
fendant appeals. 

For  the  appellant  there  was  a  brief  by  Chow  <6  Campman 
and  /.  B.  &  C.  R.  Bturdevant,  and  oral  argument  by  Charles 
F.  Grow. 

For  the  respondent  there  was  a  brief  by  Marsh  dc  Schoeiv- 
garth,  and  oral  argument  by  8.  M.  Marsh. 

Dodge,  J.  The  land  contracts  involved  are  bilateral  and, 
upon  their  face,  purport  to  set  out  the  mutual  undertakings 
of  the  two  parties.  There  is,  therefore,  a  presumption  that 
they  do  so,  and  that  if  the  minds  of  the  parties  had  in  fact 
met  upon  any  other  elements,  conditions,  or  propositions,  all 
such  had  been  abandoned,  except  as  to  those  things  which  were 
expressly  defined  in  the  writing  which,  by  their  signatures, 
they  had  declared  to  be  a  correct  and  complete  expression  of 
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their  final  contract  Conant  v.  Estate  of  Kimball^  95  Wis. 
550,  70  N.  W.  74;  John  O'Brien  L.  Co.  v.  Wilkinson,  117 
Wis.  468,  94  N.  W.  337 ;  Jost  v.  Wolf,  130  Wis.  37,  110  X. 
W.  232.  Only  by  the  very  clearest  proof,  if  at  all,  can  this 
presumption  be  overcome.  Kercheval  v.  Doty,  31  Wis.  476, 
491.  We  are  unable  to  say  that  the  court's  finding  that  it  has 
not  been  so  overcome  is  antagonized  by  any  clear  preponder- 
ance of  the  evidence,  and  must,  therefore,  proceed  to  the  con- 
sideration of  the  rights  of  the  parties  upon  the  basis  of  the 
land  contracts  as  written. 

It  is  contended  that,  by  the  defendant's  breach  of  the  con- 
tracts in  failing  to  pay  the  several  instalments  thereon  as 
they  became  due,  these  contracts  have  become  terminated, 
and,  according  to  their  very  terms,  are  null  and  void.  This 
subject  was  quite  fully  considered  in  Shenners  v.  Pritchwnd, 
104  Wis.  287,  80  N.  W.  458,  where  was  pointed  out  the  ab- 
surdity of  a  construction  which  would  enable  the  wrongdoer 
to  gain  an  advantage  over  and  against  the  will  of  the  other 
party  by  his  own  default,  and  the' conclusion  was  reached  that 
no  such  construction  as  here  contended  for  was  permissible, 
especially  where,  as  is  the  case  here,  the  contract  expressly 
declared  an  option  in  the  creditor  to  revive  and  continue  the 
contract  in  force  after  such  defaults.  The  conclusion  reached 
was  that  "this  clause  in  the  contract  leaves  it  for  the  vendor  to 
say  whether  he  will  declare  the  contract  void  or  not,  and  that 
he  may  elect  to  sue  for  the  unpaid  purchase  money  or  for  a 
specific  performance  of  the  contract,  or  to  declare  the  con- 
tract at  an  end."  We  see  no  occasion  again  to  review  the  au- 
thorities or  reasons  then  fully  considered,  nor  to  depart  from 
the  rule  of  law  established  by  that  case. 

Further,  it  is  contended  that  notice  of  the  exercise  of  the 
creditor's  election  to  continue  the  contract  in  force  is  an  essen- 
tial prerequisite  to  commencing  suit  That  contention  was 
also  considered  and  negatived  in  the  Shenners  Case,  and  it 
was  held  that,  so  far  at  least  as  the  demand  for  payment  of 
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the  money  promised  by  the  contract  was  concerned,  the  com- 
mencement of  the  suit  was  an  all-sufficient  declaration  and 
notice  of  that  election.  The  only  distinction  on  this  subject 
between  the  Shenners  Case  and  this  is  that  the  creditor's  op- 
tion here  is  to  be  exercised  in  writing,  which  was  not  required 
in  the  former  casa  If  the  commencement  of  suit  and  filing 
of  complaint  is  a  sufficient  declaration  of  the  exercise  of  the 
election,  as  ruled  in  that  case,  it  certainly  satisfies  the  require- 
ment of  a  writing,  for  it  is  in  writing,  and  most  unambigu- 
ously declares  the  choice  of  the  plaintiff  that  the  contract  shall 
be  in  force  and  the  money  shall  be  paid.  As  said  in  the  Shen- 
ners  Case,  no  time  is  fixed  for  the  exercise  of  this  election, 
and  a  contrary  ruling  would  result  merely  in  a  dismissal  of 
this  action  until  the  notice  had  been  given,  when  it  might  im- 
mediately be  recommenced.  This  would  be  mere  empty  for- 
mality in  a  case  where  the  defendant's  position  is  not  that  of 
having  been  deterred  from  paying  because  of  the  supposed  an- 
nulment of  the  contract,  but  of  resistance  to  any  liability  upon 
it,  however  urgent  the  choice  of  the  creditor  that  it  should  be 
in  force. 

Another  contention  pressed  is  that  it  is  shown  that  the 
plaintiff  has  not  the  title  to  the  land,  and  is  not  in  a  position 
to  make  conveyance  thereof  upon  payment  It  has  been  uni- 
formly ruled  in  this  state  that  a  contract  of  this  sort,  wherein 
the  purchaser  agrees  to  pay  the  whole  purchase  price  abso- 
lutely in  consideration  of  merely  a  promise  by  the  grantor 
that  after  such  completed  payment  and  upon  demand  a  convey-, 
ance  of  the  land  shall  be  made,  the  former's  liability  is  abso- 
lute at  law,  and  that  no  tender  of  conveyance,  nor  showing  of 
ability  to  convey,  need  either  precede  or  accompany  the  recov- 
ery of  the  purchase  price.  Oale  v.  Best,  .20  Wis.  44 ;  Shen- 
ners V.  Pritchard,  104  Wis.  287,  80  K  W.  458;  CoUins  v. 
Schmidt,  126  Wis.  227, 105  N.  W.  671.  In  the  last  of  those 
cases  the  plaintiff  was  a  mere  assignee  of  one  instalment  of 
the  purchase  price  and  did  noj  hold  any  title  to  the  real  es- 


•60  SUPREME  COURT  OF  WISCONSIN.       [Fbb. 

.   Foster  v.  Lowe,  131  Wk.  64.  ^ 

- 

tate,  and  made  no  offer  of  conveyance  or  showing  of  any  abil- 
ity to  procure  conveyance.  The  result  of  such  holding  is  that 
when  the  purchaser  shall  have  paid  in  accordance  with  the 
land  contract^  and  not  until  then,  he  acquires  a  binding  obli- 
gation on  the  part  of  the  vendor  to  convey  the  land  to  him, 
and  has  a  right  of  action  to  enforce  that  obligation  either  by 
suit  for  specific  performance  or  actipn  for  damages  resulting 
from  breach  thereof.  Whether  there  might  be  an  equitable 
defense  or  counterclaim  where  it  was  shown  that  the  vendor 
had  so  disabled  himself  and  was  so  insolvent  that  neither  of 
these  remedies  could  be  available  is  a  question  which  may  be 
reserved  until  it  arises.  There  is  no  showing  in  this  case  that 
Krumrey  is  otherwise  than  entirely  responsible,  nor  that  the 
land  is  not  in  reach  of  a  suit  and  decree  for  specific  perform- 
ance, although  it  is  shown  that  it  has  been  conveyed  by  quit- 
claim to  another  person,  who,  however,  is  not  proven  to  be  a 
bona  fide  purchaser.  The  vendor  in  a  land  contract  who  as- 
signs that  contract  or  the  right  to  the  payments  thereunder  to 
another  holds  the  legal  title  to  the  land  in  trust  for  the  two 
parties  under  that  contract,  and  such  trust  persists  and  accom- 
panies the  l^al  title  wherever  it  may  go,  unless,  indeed,  into 
the  hands  of  a  bona  fide  holder  for  value.  Of  course,  when 
payment  is  completed  that  trust  is  solely  and  exclusively  for 
the  purchaser,  who  thereby  gains  the  complete  equitable  title 
to  the  land.  Church  v.  Smith,  39  Wis.  492;  Bartz  v.  Faff, 
•95  Wis.  95,  69  N.  W.  297. 

The  suggestion  that  because  Krumrey,  some  time  after  hav- 
ing assigned  the  land  contracts,  made  a  quitclaim  of  the  land 
to  a  third  person,  he  had  exercised  the  option  to  declare  the 
contract  void  so  that  the  contrary  election  to  now  declare  it 
valid  and  binding  cannot  be  exercised,  we  do  not  deem  of 
force.  Under  our  present  legal  policy  of  easy  and  complete 
assignment  of  rights  of  action,  at  least  those  on  contract,  the 
assignment  of  the  debt  itself  necessarily  carries  with  it  all  se- 
curities and  all  rights  of  the  first  owner  serving  to  make  it  val- 
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nable^  and  the  assignment  of  the  debts  in  this  instance  trans- 
ferred to  the  assignee  the  right  to  exercise  the  option  conferred 
by  the  contract  npon  the  vendor,  and  denuded  the  latter  of  anjr 
right  or  power  to  so  exercise  it  as  to  interfere  with  his  as- 
signee's  protections  for  the  debt  It  would  be  obviously  un- 
reasonable to  hold  that  Ejrumrey  might,  for  a  valuable  consid- 
eration, assign  this  debt  to  the  plaintiff  and  still  have  the  right 
to  declare  that  the  contract  between  him  and  the  defendant, 
should  be  void  and  no  debt  exist 

We  discover  no  error  in  the  judgment  of  the  trial  court 
By  the  Court. — Judgment  affirmed..  ^ 


KiBKLAWD,  Plaintiff  in  error,  vs.  The  Statu,  Defendant 

in  error. 

February  B—Felntiary  19, 1907. 

Appeal  and  error:  Review:  Denial  of  new  trial, 

Tht  decision  of  the  trial  court  denying  a  new  trial  will  not  be- 
disturbed  on  appeal  unless  it  clearly  appears  that  the  verdict 
fa  not  supported  by  the  evidence. 

EsKOE  to  review  a  judgment  of  the  circuit  court  for  Dunn 
county:  E,  W.  Hslms,  Circuit  Judge.    Affirmed. 

This  is  a  proceeding  against  the  plaintiff  in  error  upon  the 
complaint  of  Olga  Lien,  charging  that  plaintiff  in  error  is  the 
father  of  her  bastard  child,  bom  April  12,  1902.  Plaintiff^ 
in  error  pleaded  not  guilty.  The  case  was  twice  tried  bejf ore 
a  jury  in  circuit  court  for  Dunn  county.  The  court  set  aside 
the  verdict  of  the  jury  at  the  first  trial,  which  found  that 
plaintiff  in  error  wa^  the  father  of  the  child  as  charged  by  the 
prosecutrix.  At  the  March,  1906,  term  of  the  court  the  case 
was  again  tried,  and  the  jury  found  the  plaintiff  in  error  to- 
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be  the  father  of  the  child.  A  motion  for  a  new  trial  was 
denied  and  judgment  was  rendered  adjudging  plaintiff  in 
error  to  be  the  father  of  the  child,  charging  him  with  its  main- 
tenance and  support^  and  awarding  prosecutr^  the  sum  of 
$250.  He  was  also  charged  with  the  costs  of  the  proceeding, 
and,  in  default  of  compliance  with  the  judgment,  was  to  be 
imprisoned  until  he  should  be  lawfully  discharged.  Plaintiff 
ip  error  brings  this  writ  for  a  review  of  the  proceedings. 

For  the  plaintiff  in  error  there  was  a  brief  by  /.  -B.  Math- 
ews and  Bundy  &  Vamum,  and  oral  argument  by  R.  E. 
Bundy. 

W,  8,  Swenson,  for  the  defendant  in  error. 

SiEBECKEE,  J.  Upon  the  question  of  the  paternity  of  the 
child  two  questions  of  fact  were  submitted  to  the  jury  for 
their  determination  under  the  evidence  in  the  case,  namely : 
(1)  Whether  plaintiff  in  error  had  sexual  intercourse  with  the 
prosecutrix  as  charged;  and,  (2)  if  so,  whether  she  had  inter- 
course with  another  person  at  about  the  same  time,  thereby 
rendering  the  fact  of  the  child's  paternity  so  uncertain  that 
the  jury  could  not  say  that  it  was  established  beyond  a  reason- 
able doubt  Baker  v.  State,  47  Wis.  Ill,  2  N.  W.  110.  As  to 
the  first  issue,  it  is  not  seriously  contended  but  that,  under 
the  conflicting  evidence,  it  was  properly  submitted  for  deter- 
mination to  the  jury.  It  was  declared  in  Roberts  v.  State,  84 
Wis.  361,  54  IS^.  W.  580,  respecting  this  question  in  a  case  of 
this  nature: 

"Where  the  two  parties  testify  directly  against  each  other  as 
to  a  single  fact,  and  there  is  no  corroboration  of  either  one, 
the  jury  must  weigh  the  testimony  and  determine  which  was 
entitled  to  the  greater  credit." 

In  this  case,  however,  the  testimony  of  the  complaining  wit- 
ness is  not  without  circumstances  of  corroboration,  in  that 
there  is  evidence  of  other  witnesses  showing  that  the  plaintiff 
in  error  and  the  complaining  witness  were  observed  together 
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at  times  and  under  circumstances  such  as  she  states,  and  the 
admissions  of  the  plaintiff  in  error  tend  to  support  her  claims 
in  this  respect 

The  main  contention  of  the  plaintiff  in  error  is  that  the 
finding  of  the  jury,  that  the  complaining  witness  did  not  have 
intercourse  with  any  other  person  than  plaintiff  in  error  at 
about  the.  time  they  found  the  child  was  begotten,  is  not  sup- 
ported by  the  evidence. '  It  is  urged  that  the  evidence  of  the 
prosecutrix  as  to  this  fact  is  so  overwhelmingly  impeached 
that  the  court  should  have  directed  the  jury  that  this  fact  was 
established  beyond  reasonable  controversy.  True,  her  denial 
of  such  intercourse  with  another  at  about  this  time  is  contra- 
dicted by  the  evidence  of  witnesses  who  testify  positively  to 
an  act  of  intercourse  of  another  person  with  her  at  the  time 
specified.  Her  denial  of  this  fact  is,  however,  corroborated  by 
the  evidence  of  such  other  person.  An  examination  of  the 
whole  evidence,  which  need  not  be  stated  in  detail,  discloses 
that  she  was  also  corroborated  in  various  respects  as  to  other 
facts  material  to  this  inquiry,  wherein  plaintiff  in  error 
claimed' that  her  evidence  was  impeached  and  rendered  incred- 
ible. We  are  of  the  opinion  that  the  court  properly  submitted 
these  questions  to  the  jury,/ and  that  they,  as  the  sole  judges 
of  the  credibility  of  these  witnesses  and  the  weight  of  their 
evidence,  were  justified  in  findiug  the  verdict  they  rendered. 
The  trial  court's  decision  denying  a  new  trial  should  not  be 
disturbed  unless  it  clearly  appears  that  the  verdict  was  not 
supported  by  the  evidence  in  the  case.  We  find  no  ground  for 
disturbing  the  judgment  of  the  circuit  court 

By  the  Court. — Judgment  aflBrmed*  , 
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AuKLAND,  Appellant,  vs.  Arnold  and  others,  Respondents. 

January  SI — March  19,  1907. 

Bills  and  notes:  Signature  procured  hy  fraud. 

Under  sec.  1676—25  of  the  Negotiable  Instrument  Law  (ch.  366» 
Laws  of  1899)  the  title  of  a  person  who  negotiates  a;n  instru- 
ment is  absolutely  void  as  to  all  the  signers  when  the  instru- 
ment or  any  signature  thereto  has  been  procured  by  fraudu- 
lently representing  its  character,  if  the  person  so  deceired  could 
not  have  obtained  knowledge  of  its  character  by  the  use  of  ordi- 
nary care. 

Appeal  from  a  judgment  of  the  circuit  court  for  Ashland 
county :  John  K.  Parish,  Circuit  Judge.    Affirmed. 

An  action  on  a  joint  and  several  promissory  note  for 
$933.34,  dated  April  14,  1903,  payable  two  years  after  date 
to  the  order  of  W.  S.  Gilmore  &  Co.,  signed  by  all  of  the  de- 
fendants. Before  the  maturity  of  the  note  it  was  negotiated 
for  value  by  W.  S.  Gilmore  &  Co.  to  the  plaintiff. 

All  the  defendants  except  two  appeared  and  answered. 
They  allege  that  their  signatures  were  obtained  by  fraudulent 
representations  of  Gilmore  &  Co.'s  agent  as  to  the  nature  of 
the  papers  signed,  alleging  that  they  were  deceived  and  fraud- 
-  ulently  led  to  believe  that  they  were  signing  a  paper  stated  to 
be  a  guaranty  instead  of  a  note,  as  now  claimed  and  asserted 
by  plaintiff.  The  defendants  allege  that  they  had  agreed  with 
Gilmore  &  Co.  to  purchase  from  them  a  stallion  at  the  agreed 
price  of  $2,800,  to  be  paid  for  upon  the  terms  and  in  the  man- 
ner following:  The  horse  was  to  be  kept  by  Gilmore  &  Co.  in 
the  immediate  vicinity  and  put  into  the  field  for  service  in^ 
the  community,  and  the  money  collected  for  the  services  of 
the  horse  was  to  be  applied  each  year  in  payment  of  the  pur- 
chase price  up  to  an  amount  not  exceeding  one  third  of  the 
purchase  price.  In  case  the  amounts  collected  for  the  services 
of  the'horse  in  any  one  year  did  not  equal  the  one-third  part 
of  the  purchase  price,  such  unpaid  portion  was  to  be  paid  out 
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of  the  money  received  for  such  services  thereafter.  In  case 
the  sum  realized  during  any  of  the  first  three  years  exceeded 
one  third  of  such  purchase  price  and  any  unpaid  portion  due, 
then  defendants  were  to  receive  such  excess.  Defendants  fur- 
ther claim  that  they  were  to  sign  an  "agreement,"  called  a 
"guaranty,"  by  which  they  were  to  obligate  themselves  to  pay 
any  balance  due  on  the  purchase  price  should  the  horse  die, 
before  full  payment  of  the  purchase  price,  on  account  of  the 
n^Iect  or  fault  of  the  defendants.  They  further  allege  that 
the  agents  of  Gilmore  &  Co.  falsely  and  fraudulently  repre- 
sented to  them  that  the  three  papers  presented  to  them  for  sig- 
nature were  such  "guaranty"  contracts,  whereas  in  truth  and 
fact,  as  they  now  learn,  such  papers  were  three  promissory 
notes,  on  one  of  which  this  action  is  brought,  and  that  they 
each  relied  upon  the  false  representations  believing  them  to  be 
true,  and  for  that  reason  signed  the  notes  without  knowing 
their  character  and  nature  and  without  any  want  of  ordinary 
care  to  learn  their  nature  and  character. 

The  case  was  submitted  to  a  jury  and  a  special  verdict  was 
returned  to  the  effect  that  the  plaintiff  became  the  owner  of 
the  note  sued  on  for  value  and  in  good  faith,  and  that  he 
had  no  knowledge  at  the  time  of  purchase  of  such  facts  as 
amounted  to  bad  faith.  The  jury  found  specifically  that  Gil- 
more  &  Co.,  payees  in  the  note,  "for  the  purpose  of  inducing 
defendants  to  sign  the  same,  knowingly,  falsely,  and  fraudu- 
lently represented  to  said  defendants  that  it  was  a  vnriting 
different  in  character  and  nature  from  a  promissory  note," 
and  further  found  that  defendants  could  not  by  the  use  of  or- 
dinary care  have  obtained  knowledge  of  its  character  and  na- 
ture. Plaintiff  moved  for  direction  of  a  verdict  and  that  the 
answer  to  the  question,  finding  that  defendants  were  not  able 
in  the  exercise  of  ordinary  care  to  learn  the  character  and  na- 
ture of  the  instruments,  be  changed  from  "no"  to  "yes"  as  to 
aU  of  the  defendants  appearing  except  the  defendant  Charles 
Zihuski,  as  to  whom  the  plaintiff  admits  the  answer  to  be  sup- 
Vol.  131—5 
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ported  by  the  evidence.  This  motion  was  denied,  and  upon 
the  motion  of  the  defendants  the  court  ordered  judgment  in 
defendants^  favor.    This  is  an  appeal  from  this  judgment 

For  the  appellant  there  was  a  brief  by  Ben  8.  Smith,  attor- 
ney, and  Richard  Sleight,  of  counsel,  and  oral  argument  by 
Mr.  SleigKt. 

W.  S.  Smith  and  iT.  M,  Holland,  for  the  respondents. 

SiEBECKEE,  J.  The  fact  stands  imcontradicted  by  the 
record,  as  above  stated,  that  one  of  the  signatures  to  the  note 
sued  on  was  procured  under  circumstances  showing  that  the 
person  so  signing  did  not  know  the  character  and  nature  of 
the  instrument  and  could  not  have  obtained  such  knowledge  by 
the  use  of  ordinary  care.  Appellant  concedes  that  his  tide 
to  the  note  is  absolutely  void  as  against  the  person  whose 
signature  was  so  procured,  but  insists  that  this  fact  in  no  way 
affects  the  validity  of  the  note  as  against  the  other  persons 
who  signed  it^  if  their  signatures  were  not  so  procured. 
Whether  this  claim  can  be  sustained  depends  upon  the  sig- 
nificance of  sec  1676 — 25,  Stats.  (Supp.  1906),  found  in 
ch.  356,  Laws  of  1899,  known  as  the  Negotiable  Instrument 
Act    This  section  provides : 

"The  title  of  a  person  who  negotiates  an  instrument  is  de- 
fective within  the  meaning  of  this  act  when  he  obtains  the 
instrument,  or  any  signature  thereto,  by  fraud,  •  .  .  or  when 
he  negotiates  it  .  .  .  under  such  circumstances  as  amount  to 
a  fraud ;  and  the  titie  of  such  person  is  absolutely  void  when 
such  instrument  or  signature  was  so  procured  from  a  person 
who  did  not  know  the  nature  of  the  instrument  and  could  not 
have  obtained  such  knowledge  by  the  use  of  ordinary  care." 

The  first  clause  of  this  section  was  considered  and  inter- 
preted in  the  recent  case  of  Hodge  v.  Smith,  130  Wis.  326, 
110  N.  W.  192.  It  was  there  held  that  the  titie  of  a  per- 
son who  negotiates  commercial  paper  is  defective  when  he 
has  obtained  any  signature  thereto  by  fraud,  and  that  if  the 
party  so  defrauded  be  relieved  from  liability  thereon,  then 
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such  fraud  makes  such  paper  voidable  by  all  the  other  per- 
sons who  signed  it,  though  they  did  not  participate  in  and 
were  ignorant  of  such  fraudulent  conduct  at  the  time  they 
signed  it  This  conclusion  was  reached  upon  the  ground 
that,  when  several  persons  assume  such  an  obligation,  it  is 
material  and  important  that  all  who  join  as  makers  should 
share  equally  in  bearing  the  burden  of  its  payment,  and  if, 
through  the  fraud  of  the  person  holding  it,  such  equality  of 
burden  is  disturbed  and  the  burden  increased  as  to  some  of 
the  persons  signing  it,  such  fraud  renders  the  title  defective  as 
to  all  of  the  persons  who  signed  it 

This  being  the  ascertained  meaning  ^f  the  first  part  of  the 
section,  we  proceed  to  consider  and  determine  the  meaning 
of  the  following  and  concluding  clause.  In  terms  it  ex- 
presses the  rule  of  law  recognized  in  the  decisions  of  this 
court  when  it  was  enacted,  which  was  to  the  effect  that,  when 
a  signature  to  a  negotiable  instrument  is  obtained  by  falsely 
and  fraudulently  misrepresenting  its  character,  and  the  per- 
son signing  it  could  not  have  obtained  knowledge  of  the 
falsity  and  fraud  by  the  use  of  ordinary  care,  this  makes  the 
title  to  the  instrument  absolutely  void  as  to  such  signer. 
Builer  v.  Cams,  37  Wis.  61 ;  Walker  v.  Ebert,  29  Wis.  194 ; 
Keller  v.  Buppold,  115  Wis.  636,  92  K  W.  364;  Franklin 
r.  KillUea,  126  Wis.  88,  104  N.  W.  993.  It  is  conceded  by 
appellant  that  the  title  to  a  note  like  the  one  in  question  is  ab- 
solutely void  as  against  any  person  whose  signature  thereto 
was  procured  by  false  and  fraudulent  representations  as  to  its 
character  and  under  such  circumstances  that  he  could  not  have 
obtained  knowledge  of  its  character  by  the  use  of  ordinary 
care;  but  it  is  averred  that  the  fact  of  one  signature  having 
been  so  procured  does  not  invalidate  the  note  as  to  other 
signers  whose  signatures  were  not  so  procured.  The  words  of 
the  statute,  "the  title  of  such  person  is  absolutely  void  when 
sTich  instrument  or  signature  was  so  procured  from  a  person" 
through  misrepresenting  its  character  and  from  one  who  was 
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not  guilty  of  a  want  of  ordinary  care,  must  be  read  in  connec- 
tion with  the  preceding  clause,  declaring  a  person's  title  defect- 
ive "when  he  obtains  the  instrument  or  any  signature  thereto" 
in  the  prohibited  manner.  These  phrases,  in  their  connection, 
embody  the  idea  that,  if  the  instrument  or  any  signature  is  ob- 
tained in  one  of  the  inhibited  ways  covered  by  the  first  and 
second  clauses,  then  the  title  to  the  instrument  is,  respectively, 
defective  or  absolutely  void.  This  court, 'in  construing  this 
language,  has  found  that,  if  one  of  several  signatures  to  a 
note  was  procured  by  fraud,  the  title  of  the  person  n^otiat- 
ing  it  was  thereby  rendered  defective  as  to  all  of  the  signers- 
Sindd  all  of  the  signers  under  such  circumstances  are  relieved 
from  liability  upon  this  principle,  the  conclusion  seems  nec- 
essarily to  follow  that  the  title  of  a  person  who  negotiates  an 
instrument  is  absolutely  void  when  the  instrument  or  any  sig- 
nature thereto  has  been  procured  by  fraudulently  misrepre- 
senting its  character,  if  the  person  so  deceived  could  not  have 
obtained  knowledge  of  its  character  by  the  use  of  ordinary 
care.  The  considerations  which  forced  the  court,  in  constru- 
ing the  first  part  of  this  section,  to  hold  the  title  to  negotiable 
instruments  defective  under  such  circumstances,  apply  with 
equal  force  to  the  last  part  of  the  section,  and  make  the  title  to 
the  instrument  absolutely  void  under  the  conditions  therein 
specified.  From  this  construction  of  the  statute  it  follows 
that,  if  one  of  the  signers  of  a  note  ia  released  from  liability 
because  the  note  is  absolutely  void  as  to  him,  then  the  note  is 
likewise  invalid  as  to  all  of  the  other  signers. 

The  fact  is  established  that  the  signature  of  Charles  Zi- 
hushi  to  this  note  was  procured  by  false  and  fraudulent  repre- 
sentations as  to  its'  character,  and  that  he  could  not  have  ob- 
tained knowledge  of  its  true  character  by  the  use  of  ordinary 
care.  This  released  him  from  liability,  and  made  plaintiff's 
title  to  the  note  absolutely  void  as  to  all  of  the  defendants. 
He  cannot  recover. 

By  the  court. — Judgment  affirmed. 
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Pattlus,  Eespondent,  vs.  O'Nbili.,  Executor,  Appellant 

February  2  —March  19,  1907. 
I 
Fraud:  Recovery  of  money  paid  J>y  participant:  Court  and  jury: 
Waiver  of  right  to  have  question  submitted  to  jury. 

After  the  death  of  one  P.»  who  was  the  holder  of  a  note  given  by 
B.  for  $1,000,  P/s  widow,  haying  possesBion  of  the  note  and 
fraudulently  intending  to  appropriate  it  to  her  own  use,  sur- 
rendered it  to  B.  in  consideration  of  a  new  note  to  her  for 
1900,  and  B.  afterwards  paid  to  her  $350  on  the  new  note. 
Subsequently  B.'s  liability  to  the  estate  of  P.  on  the  original 
note  was  established,  and  recovery  from  the  widow  of  the 
|350  paid  to  her  was  sought  by  B.'s  executor.  Upon  the  evi- 
dence (stated  in  the  opinion)  it  is  held  that  the  question 
whether  B.  was  a  party  to  the  fraud,  so  that  the  amount  paid 
by  him  oonld  not  be  recovered,  should  have  been  submitted  to 
the  jury. 

Timlin  and  Sikbicckeb,  J  J.,  dissenting,  are  of  the  opinion 
that  the  right  to  have  said  question  submitted  to  the  Jury  was 
waived  by  B.'s  executor,  he  having  requested  a  special  verdict; 
having  presented  the  form  thereof,  not  including  that  question, 
to  the  court;  having  made  no  objection  to  the  verdict  as  sub- 
mitted; having  first  brought  the  question  to  the  attention  of 
the  "court,  after  the  jury  were  discharged,  by  a  motion  for 
Judgment  which  assumed  the  right  and  duty  of  the  court  to 
pass  upon  the  question;  jind  not  having  moved  for  a  new  trial 
after  such  motion  for  judgment  was  denied. 

Appeai*  from  a  judgment  of  the  circuit  court  for  Clark 
county:  E.  W.  Helms,  Judge.    Reversed. 

John  Paulus  during  his  life  held  a  note  of  $1,000  against 
Lemont  E.  Brown.  Paulus  died  December  11,  1902.  Shortly 
after  his  death  his  widow,  Ellen  Paulus,  had  possession  of  the 
note,  and  surrendered  it  to  Brown  for  a  new  note  of  $900 
executed  by  Brown  and  payable  to  her.  On  the  13th  day  of 
October,  1903,  Brown  paid  $350  on  this  $900  note.  On  No- 
vember 19,  1903,  Brown  died.  The  $1,000  note  was  filed 
against  Brown^s  estate  by  the  administrator  of  the  Paulus 
6state.'     The  executor  of  Brown's  estate,  James   O'Neill, 
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defendant  and  appellant  liere^  defended  the  claim  on  the 
$1,000  note.  The  claim  on  the  $1,000  not  was  allowed 
against  Brown's  estate.  The  claim  for  balance  due  on  the 
$900  note  was  filed  against  Brown's  estate  by  EUen  Pavhis, 
plaintiff  and  respondent  here,  and  defended  by  the  executor 
of  Brown's  estate,  and  also  a  counterclaim  set  up  by  him  to 
recover  the  $350  paid  on  this  $900  note  by  Brown. 

In  the  coimty  court  all  of  these  claims  were  tried  together, 
and  the  trial  resulted  in  judgment  against  Brown's  estate  al- 
lowing the  $1,000  claim  in  favQr  of  the  Paulus  estate  and  dis- 
allowing the  claim  of  plaintiff,  Ellen  PoajHus,  for  balance  due 
on  the  $900  note,  and  allowing  the  counterclaim  for  the  $350 
and  interest  in  favor  of  the  Brown  estate  and  against  Ellen 
Pavlus.  The  plaintiff,  Ellen  Paulus,  appealed  to  the  circuit 
court  The  case  was  tried  by  the  court  and  a  jury.  The  de- 
fendant demanded  a  special  verdict,  which  was  submitted. 
The  jury  found  as  follows : 

"1.  Waa  John  Paulus  at  the  time  of  his  death  on  December 
11,  1902,  the  owner  and  in  the  possession  of  the  $1,000  note 
executed  to  him  by  Brown  ?  A,  Yes.  2.  Was  said  note  ever 
paid  to  John  Paulus  in  his  lifetime?  A,  No.  3.  Did  said 
$1,000  note  come  to  the  possession  of  Ellen  Paulus  after  the 
death  of  her  husband?  A.  Yes.  4.  Did  EUen  Paxdus  sur- 
render and  deliver  to  Brown  said  $1,000  note  in  considera- 
tion for  the  note  of  $900  signed  by  Brown  payable  to  EUen 
Pavlus  and  dated  January  14, 1903  ?  A.  Yes.  5.  Was  such 
surrender  and  delivery  by  Ellen  Paulus  of  said  $1,000  note 
to  Brown  the  sole  and  oiJy  consideration  received  by  Brown 
for  the  making  of  said  $900  note  ?  A»  Yes.  6.  Did  Lemont 
E.  Brown  pay  to  the  plaintiff,  Ellen  Pavlus,  on  October  13, 
1903,  the  sum  of  $350  on  said  $900  note  which  was  indorsed 
thereon?    A.  Yes  (by  the  court)." 

The  court  ordered  judgment  dismissing  the  claim  of  the 
plaintiff  for  balance  due  on  the  $900  note  and  dismissed  the 
defendant's  coimterclaim.  The  circuit  judge  rendered  a  de- 
cision in  writing,  in  which  he  held  that  the  transaction  be 
tween  Ellen  Pavlus  and  Lemont  E.  Brown  which  resulted  in 
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the  surrender  of  the  $1^000  note  and  the  execution  of  the  $900 
note  was  fraudulent,  and  that  every  inference  from  the  facts 
proved  seemed  to  point  to  unlawful  motive  on  the  part  of 
both  plaintiff  and  Brown,  and  that  none  of  the  inferences 
pointed  the  other  way,  hence  the  counterclaim  should  be  dis- 
missed ;  that  in  so  far  as  the  fraudulent  purpose  had  ripened 
into  action  by  the  payment  of  the  $350  it  shotdd  not  be  dis- 
turbed. Defendant  appealed  to  this  court  from  so  much  of 
the  judgment  as  dismissed  the  counterclaim. 

For  the  appellant  there  was  a  brief  by  Orow  d  Campman, 
attorneys,  and  J.  B,  &  C.  R.  Sturdevant,  of  counsel,  and  oral 
argument  by  Charles  F.  Orow. 

For  the  respondent  the  cause  was  submitted  on  the  brief  of 
W.  F.  Bailey. 

Keewin,  J.  It  is  established  by  the  verdict  on  the  trial 
below  that  John  Paulus  was  the  owner  of  the  $1,000  note  at 
the  time  of  his  death,  that  the  same  was  unpaid,  and  came 
into  the  possession  of  his  widow,  Ellen  Pwulus,  shortly  after 
his  death ;  that  she  surrendered  it  to  Brown  in  consideration 
of  the  $900  note  payable  to  her;  that  such  surrender  was  the 
only  consideration  received  by  Brown  for  the  $900  note;  and 
that  on  October  13,  1903,  Brown  paid  to  EUen  Paulus  $350 
on  the  $900  note.  From  the  findings  of  the  jury  it  appears 
that  Ellen  Pavius  intended  by  the  exchange  of  the  $1,000 
note  for  the  $900  note  to  appropriate  to  her  own  use  the 
$1,000  note  belonging  to  the  Paulus  estate.  The  main  ques- 
tion upon  this  appeal  is  whether  Brown  participated  in  such 
fraudulent  transaction  and  knew,  or  ought  to  have  known, 
that  Ellen  Paulus  was  not  the  owner  of  the  nota 

In  talking  with  Mr.  Sturdevant  in  January  after  the  death 
of  John  Paulus,  Brown  exhibited  the  note  and  claimed  it  had 
for  the  money  he  borrowed  to  put  on  the  mill,  and  he  said  it 
been  paid.  Mr.  Sturdevant  asked  him  if  the  note  was  given 
was,  and  that  the  administrator  wanted  him  to  pay  the  $1,000 


73  SUPREME  COURT  OF  WISCONSIN.      [Mar. 

Paulua  V.  O'NeUl,  131  Wie.  69. 

over  again,  and  said :  "If  I  have  my  note,  doesn't  that  show 
I  paid  it?  Ain't  I  all  right  if  I  have  my  note ?"  To  which 
Mr.  Sturdevant  replied :  "I  don't  know  as  to  that  The  note 
is  pretty  good  evidence  it  is  paid,  but  who  did  you  pay  it 
to  ?"  To  which  Brown  replied :  "What  difference  does  that 
make  so  long  as  I  have  my  note  ?"  It  also  appears  from  the 
evidence  that  1^.  Sturdevant  asked  him  if  he  paid  it  to 
Mr.  Paulus,  and  Brown  replied:  "If  I  have  my  note,  ain't 
that  all  right  ?"  but  did  not  state  to  whom  he  paid  it  The 
testimony  also  shows  that  he  was  given  to  understand  at  this 
time  that  the  amount  of  the  note  would  have  to  be  paid  to 
the  estate,  and  that  he  said,  in  effect^  he  could  pay  it  again 
if  he  had  to. 

Under  this  evidence  mainly,  in  connection  with  the  facts 
established  by  the  verdict,  the  court  below  found  fraudulent 
participation  on  the  part  of  Brown  as  a  matter  of  law.  The 
appellant  insisted  that  the  court  erred  in  indulging  in  a  pre- 
sumption of  fraud,  and  that  if  there  was  any  evidence  in  the 
case  sufficient  to  raise  the  question  it  was  a  question  of  fact 
and  should  have  been  submitted  to  the  jury.  It  is  well  settled 
that  fraud  can  be  established  only  by  evidence  that  is  clear 
and  satisfactory.  Bowe  v.  Gage,  127  Wis.  245,  106  N.  W. 
1074;  Shaw  v.  Gilbert,  111  Wis.  165,  86  IST.  W.  188 ;  F.  Doh- 
men  Co.  v.  Niagara  F.  Ins.  Co.  96  Wis.  38,  71  N.  W.  69. 
We  cannot  find  that  there  is  such  clear  and  satisfactory  evi- 
dence as  would  justify  the  court  below  in  holding  that  fraud 
upon  the  part  of  Brown  was  established  as  a  matter  of  law 
and  therefore  the  question  should  have  been  submitted  to  the 
jury. 

By  the  Court. — That  part  of  the  judgment  appealed  from 
is  reversed,  with  costs,  and  the  action  remanded  for  a  new 
trial  upon  the  counterclaim. 

Timlin,  J.  (dissenting).  I  cannot  agree  that  the  judgment 
of  the  circuit  court  should  be  reversed.    The  counsel  for  de- 
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fendant  in  the  court  below  requested  a  special  verdict    The 
special  verdict  set  out  in  the  majority  opinion  was  handed 
up  to  the  trial  court  presumably  by  the  party  requesting  it 
There  -was  no  suggestion  that  any  other  or  additional  ques- 
tion of  fact  should  be  submitted  to  the  jury.    There  was  no 
objection  to  the  verdict  as  submitted.    After  the  jury  returned 
the  special  verdict  the  defendant's  counsel  moved  the  trial 
court  for  judgment  on  said  verdict  in  favor  of  the  defendant 
and  against  the  plaintiff  dismissing  the  plaintiff's  complaint, 
and  also  moved  for  judgment  in  favor  of  the  defendant  and 
against  the  plaintiff  on  the  counterclaim  pleaded  in  the  an- 
swer.    The  trial  court  granted  the  defendant's  motion  for 
judgment  on  the  verdict  and  denied  the  defendant's  motion 
for  judgment  on  the  counterclaim,  and  upon  such  ruling  or- 
dered judgment  entered  accordingly,   dismissing  both  the 
plaintiff's  claim  and  the  defendant's  counterclaim.    The  de- 
fendant  filed  exceptions  to  that  part  of  the  order  dismissing 
his  counterclaim,  and  on  these  exceptions,  upon  appeal  from 
the  judgment,  seeks  now  to  reverse  that  judgment  because  the 
special  verdict  does  not  cover  all  the  issuable  controverted 
facts.    There  is  nothing  in  the  return  to  this  court  to  indicate 
that  there  was  any  replication  to  the  defendant's  counterclaim. 
The  right  to  recover  on  the  counterclaim  was  denied,  upon  the 
ground  that  the  evidence  established  that  the  defendant's  de- 
cedent and  the  plaintiff  were  engaged  in  a  scheme  to  defraud 
the  Paulus  estate,  and  that  the  $350  was  paid  on  the  $900 
note  in  part  execution  of  such  fraudulent  scheme,  and  thercr 
fore  could  not  be  recovered  back  within  the  rule  of  Clarke  v. 
Lincoln  L.  Co.  59  Wis.  655, 18  K  W.  492;  Wight  v.  Binds- 
kopf,  43  Wis.  344 ;  Fargo  v.  Ladd,  6  Wis.  106.     The  question 
of  the  equal  delict  of  the  plaintiff  and  the  defendant's  decedent 
in  the  matter  in  question  is  rightly  treated  in  the  majority 
opinion  as  a  question  of  fact  not  covered  by  the  special  ver- 
dict   It  was  not  included  in  any  pleading  in  the  case,  but  is 
of  such  nature  as  to  make  it  proper  to  be  raised  as  a  bar 
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against  the  defendant's  right  of  recovery  on  the  counterclaim 
if  established  by  the  preponderance  of  evidence.  Can  there 
be  any  efficient  or  practical  administration  of  law  under  a 
rule  which  forbids  the  addition  of  a  general  finding  to  a  spe- 
cial verdict  and  reverses  judgments  because  the  special  verdict 
does  not  cover  and  pass  upon  all  the  controverted  issues  of 
fact  in  the  case,  where  there  was  no  request  by  either  party  to 
submit  that  fact  to  the  jury,  no  objection  to  the  special  ver- 
dict as  submitted,  where  the  fact  was  not  pleaded,  where  the 
fact  in  question  was  brought  to  the  attention  of  the  trial  court 
for  the  first  time  after  verdict  rendered  and  jury  discharged, 
by  motion  for  judgment  which  assumed  the  right  and  duty  of 
the  court  to  pass  upon  it,  and  where  there  was  no  request  for 
a  new  trial  ?  No  greater  impeachment  of  the  law,  no  severer 
reproach  on  its  administration,  is  conceivable  to  me  than  that 
the  rules  of  its  procedure  are  so  established  and  framed  that, 
contrary  to  the  interest  of  the  public,  which  requires  the  ter- 
mination of  legal  controversy,  and  without  reference  to  the 
merits  of  the  cause  or  the  rights  of  the  parties  inter  S6,  judg- 
ments are  reversed  and  cases  ordered  for  retrial  upon  techni- 
cal omissions,  against  the  happening  of  which  ordinary  pru- 
dence is  unavailable  and  ordinary  intelligence  insufficient  to 
guard.  Add  to  this  that  the  rule  in  question  permits  a  party 
to  offer  an  incomplete  special  verdict  to  the  court  or  to  stand 
by  in  silence  while  an  incomplete  special  verdict  is  presented 
and  submitted  to  the  jury  without  calling  the  attention  of  the 
trial  court  in  any  way  to  its  incompleteness,  to  continue  to  take 
part  in  the  trial,  and  after  the  verdict  is  returned,  if  it  be 
found  in  the  main  against  him  on  the  merits,  to  raise  the 
objection  that  there  are  some  special  issues  of  fact  developed 
by  the  evidence  and  not  covered  by  the  verdict,  and  so  frus- 
trate the  whole  object  of  the  trial.  It  would  be  pertinent  in 
this  connection  to  ask  for  what  purpose  laws  are  made  and 
courts'  are  instituted  ?  Surely  not  for  the  purpose  of  entang- 
ling the  parties  litigant  in  difficulties  of  procedure  dealing  in 
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mere  dialectics  or  sitting  in  judgment  for  the  discussion  and^ 
determination  of  impractical  and  unprofitable  sophisms. 

Xo  matter  how  wisely  rules  of  law  are  framed,  little  bene- 
fit flows  therefrom  if  impracticable  and  unworkable  rules  of 
procedure  intervene  to  prevent  their  application.  To  any 
person  of  considerable  experience  in  the  trial  of  causes  it 
must  be  manifest  that  requiring  from  a  jury  a  special  ver- 
dict determining  by  separate  propositions  or  answers  to  sepa- 
rate questions  the  various  issues  of  fact  which  arise  upon  the 
pleadings,  or  which  arisp  during  the  trial  and  might  have 
been  pleaded,  forbidding  any  general  finding  to  accompany 
these  special  findings,  permitting  the  parties  litigant  to  allow 
such  special  verdict  to  be  submitted  without  objection  and 
without  suggestion  that  ot^ier  propositions  of  fact  should  be 
embodied  therein,  and  to  continue  to  participate  in  the  trial 
after  such  verdict  has  been  proposed,  settled,  and  submitted^ 
and  to  move  for  judgment  thereon  or  on  the  verdict  and  evi- 
dence after  such  verdict  has  been  returned,  and  then,  after 
having  failed  to  obtain  favorable  answers  from  the  jury,  to 
overthrow  all  the  work  of  the  trial  on  thi  ground  that  there 
are  some  issuable  controverted  propositions  of  fact  not  covered 
by  forms  which  have  acquired  an  arbitrary  significance  and 
unworkable  rule  of  procedure.  All  accurate  generalizations 
of  issuable  relevant  facts  from  a  mass  of  minor  facts  for  the 
purpose  of  framing  a  pleading  is  done  in  an  ofi&ce  with  time 
and  care,  not  in  the  hurry  of  a  trial,  is  aided  at  common  law 
by  forms  which  have  acquired  an  arbitrary  significant  and 
comprehensiveness,  and  the  omissions  which  often  occur  after 
aU  this  are  frequently  cured  by  answer,  waiver,  or  the  stat- 
utes of  jeofail.  Even  in  pleadings,  which  take  place  be- 
fore instead  of  at  the  end  of  a  trial,  and  undertake  to  set 
forth  only  one  side  of  the  controversy,  there  were  many  mis- 
carriages of  justice.  In  Code  pleading  this  process  of  selec- 
tion and  generalization,  the  result  of  study  and  care,  is  helped 
out  by  presumption  and  liberal  construction,  and  defects  or 
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omissions  are  cured  by  waiver,  by  failure  to  object  to  lie  re- 
ception of  evidence,  by  the  freedom  of  amendment,  and  to 
-some  extent  by  a  sort  of  arbitrary  and  comprehensive  value 
given  to  some  forms  of  expression.  The  work  of  drafting  a 
epecial  verdict  in  a  complicated  case  is  much  more  difficult 
than  the  art  of  pleading,  must  be  done  more  hastily,  has  not 
the  above-mentioned  adventitious  aids,  and  imder  this  rule  of 
'the  majority  opinion  there  is  nothing  can  cure  a  slip  or  omis- 
sion therein.  It  would  be  no  justification  of  the  rule  of  the 
-majority  opinion  even  if  there  were  in  this  state  half  a  dozen 
legal  luminaries  who  could  in  difficult  cases  successfully  ac- 
complish this  feat  of  properly  drafting  a  special  verdict 
'The  laws  are,  or  should  be,  for  all,  not  alone  for  the  heaven- 
-descended.  The  laws  are,  or  should  be,  for  complicated  con- 
ditions of  fact  as  well  as  for  simple  conditions.  Besides, 
is  it  not  the  experience'  of  the  law  that,  with  all  the  aids 
and  advantages  possessed  by  the  pleader,  common-law  plead- 
ing was  finally  found  so  inadequate  for  the  purpose  of  admin- 
istering justice  that  it  was  absolutely  discarded  in  the  country 
of  its  origin,  and  exists  today  nowhere  unimproved  and  un- 
modified by  statute  I  But  an  examination  of  the  decisions  of 
this  court,  as  well  as  an  appeal  to  experience,  ,will  go  to  show 
the  impracticability  of  the  rules  of  procedure  in  question. 
In  Cullen  v.  Hanisch,  114  Wis.  24,  32,  33,  89  N.  W.  900, 
citing  and  referring  to  cases  running  through  more  than  sixty 
volumes  of  reports  and  covering  more  than  twenty-five  years 
in  time,  the  court,  in  a  tone  of  regret  at  the  miscarriage  of  jus- 
tice which  does  honor  to  the  writer,  says  that  "in  some  juris- 
dictions such  rule  does  not  seem  to  be  understood."  In  Pat- 
node  V.  Westenhaver,  114  Wis.  460,  90  N.  W.  467,  this  court 
said: 

"The  manner  in  which  a  special  verdict  should  be  framed 
has  been  so  often,  so  recently,  and  so  fully  stated  that  we  can- 
not reasonably  expect,  by  further  discussing  the  subject,  to 
eradicate  the  false  notions  of  the  statute  in  respect  thereto 
evidenced  by  the  verdict  in  this  case." 
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Shall  we  then  give  up  in  despair  ?  See,  also,  in  the  same- 
strain,  Mmch  V.  Hartford,  112  Wis.  40,  87  N.  W.  Sl6 ;  but 
compare  the  disapproved  detail  therein  with  that  approved  in- 
Hennesey  v.  C.  &  N.  W.  B.  Co.  99  Wis.  109,  74  N.  W.  554. 
Compare  the  form  of  verdict  found  in  Bigelow  v.  Danielson, 
102  Wis.  470,  78  N.  W.  599,  and  there  held  to  be  insufficient,, 
with  the  case  of  MoAich  v.  Hartford,  supra,  and  Patnode  v. 
Westenhaver,  supra;  also  compare  Lee  v.  C,  St.  P.>  M.  &  0. 
R.  Co.  101  Wis.  352,  362,  77  X.  W.  714.  Compare  Andrews- 
V.  a,  M.  &  8t.  P.  B.  Co.  96  Wis.  348,  71  K  W.  '372,  and 
questions  there  held  necessary  to  be  submitted  with  the  crite- 
rion of  good  pleading.  Such  examination  and  comparison, 
I  think,  will  demonstrate  that  "in  some  jurisdictions"  the- 
rules  of  this  court  relative  to  what  issues  of  fact  should  and 
what  should  not  be  submitted  to  the  jury  in  a  special  verdict 
are,  after  a  quarter  of  a  century  of  precept  and  practice, 
much  misunderstood.  It  will  be  readily  conceded  that  the- 
proper  application  of  these  rules  is  still  more  difficult  than* 
the  understanding  of  the  rules.  It  would,  I  think,  be  the 
part  of  wisdom  to  look  for  the  cause  of  this  misunderstanding 
elsewhere  than  in  the  obtuseness  or  perverseness  of  "some  ju- 
risdictions." To  mjB  it  seems  that  if  we  retain  the  special  ver- 
dict in  our  practice,  and  I  think  it  should  be  retained,  we 
must  treat  it  as  the  wisdom  of  the  law  has  treated  every  other 
step  in  practice.  That  is  to  say,  that  all  controverted  ques- 
tions of  fact  necessary  to  uphold  the  judgment  of  the  court 
below  and  not  covered  by  the  special  verdict  must  be  held  to- 
have  been  decided  by  the  court  by  its  judgment,  and  that  the 
party  who  fails  to  object  to  the  special  verdict  on  this  ground 
and  fails  to  request  the  insertion  therein  of  the  omitted  items 
of  fact  has  thereby  waived  his  right  to  a  jury  trial  pro  tanto. 
Waiver  is  one  of  the  necessary  and  fundamental  doctrines  of 
the  common  law.  Littleton  says,  "It  is  the  passing  by  of  a 
thing."  The  ancient  books  on  practice  abound  with  examples- 
of  waiver.     The  recognition  of  this  common-law  doctrine  ia- 


78  SUPREME  COURT  OF  WISCONSIN.      [Mar. 

Paulus  V.  O'Xeill,  131  Wis.  69. 

widespread.  28  Am.  &  Eng.  Ency.  of  Law  (Ist  ed.)  587- 
591,  and  cases. 

Two  divergent  lines  of  decisions  in  this  court  may  be  here 
referred  to,  namely :  Sherman  v.  Menominee  River  L.  Co,  77 
Wis.  14,  45  N.  W.  1079 ;  Jenewein  v.  Irving,  122  Wis.  228, 
D9  N.  W.  346,  903;  Eildman  v.  Phillips,  106  Wis.  611,  82 
N.  W.  566,  which  hold  that  such  defect  in  a  special  verdict 
is  not  waived  by  a  failure  to  object  to  the  questions  submitted 
or  to  request  the  submission  of  other  questions.  It  is  noticeable 
that  this  rule  is  based  on  Sherman  v.  Menominee  River  L. 
Co,  77  Wis.  14,  45  N.  W.  1079,  decided  at  a  time  when  it  was 
not  unusual  in  this  state  to  take  a  general  finding  in  addi- 
tion to  the  special  verdict    The  court  said : 

^^It  is  claimed  that  the  counsel  for  the  defendant  made  no 
objections  to  the  questions  submitted,  and  made  no  request  to 
submit  such  questions  of  negligence,  and  therefore  waived  the 
€5ame.  This  would  undoubtedly  be  so  where  such  special  ver- 
dict is  accompanied  by  a  general  verdict  Kelley  v,  C,  M.  £ 
St.  P.  R.  Co.  53  Wis.  74,  9  N.  W.  816.  But  where  a  judg- 
ment is  based  upon  a  special  verdict  alone,  which  fails  to  de- 
termine all  the  material  and  controverted  facts  in  issue,  there 
can  be  no  such  waive/." 

After  criticising  the  practice  of  submitting  a  general  find- 
ing with  a  special  verdict,  this  court  finally,  in  Wills  v.  Ash- 
land L.,  P,  4&  St.  R,  Co.  108  Wis.  225,  84  N.  W.  998,  called 
attention  to  such  criticism  and  condemned  the  practice.  None 
of  these  cases,  however,  covers  the  instant  case,  because  there 
was  here  not  only  the  absence  of  objection  to  the  special  ver- 
dict and  the  failure  to  request  additional  findings,  but  also  the 
action  of  appellant's  coimsel  in  requesting  the  special  verdict 
and  presumably  handing  it  up  to  the  court  in  its  present  form. 
There  was  also  in  the  instant  case  the  act  of  defendant's  coun- 
sel supplementing  the  above  and  confirming  his  attitude  upon 
the  question,  which  consisted  in  waiting  until  after  the  jury 
was  discharged  and  then  moving  for  judgment  on  his  counter- 
daim,  not  basing  such  motion  on  the  verdict,  hence  necessarily 
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on  the  evidence  not  covered  by  snch  verdict  The  law  in  this 
state,  however,  seems  to  be  that  if  one  without. calling  or  re-  < 
questing  a  jury  go  to  trial  on  the  whole  case  before  the  court 
he  will  be  held  to  have  waived  his  right  to  a  jury  trial,  but  if 
after  a  jury  is  called  and  has  passed  upon  all  the  issues  sub- 
mitted or  requested  to  be  submitted  to  them,  and  are  dis- 
charged, a  party  submits  all  the  remaining  questions  to  the 
court  by  request  that  the  court  adjudge  in  his  favor  thereon, 
he  will  be  held  not  to  have  waived  a  jury  trial  as  to  such  facts 
omitted  from  the  verdict 

There  is  a  line  of  decisions  in  this  court  commencing  with 
Leonard  v.  Bogan,  20  Wis.  540,  where  it  was  held  that  a  party 
to  a  civil  action  who  goes  to  trial  before  the  judge  alone  with- 
out objection  waives  his  right  to  have  a  jury  pass  upon  any  of 
the  issues  of  fact  Hrouska  v.  Jcmke,  66  Wis.  252,  28  N.  W. 
166,  where  it  was  held  that,  notwithstanding  the  statute  re- 
quired that  a  verdict  in  ejectment  should  state  the  particular 
estate  recovered  (sec  8084,  R.  S.  1878),  the  parties  litigant 
waived  this  requirement  where  they  failed  to  object  to  the 
verdict  as  submitted.  Bvllen  v,  Milwaukee  T.  Co.  109  Wis. 
41,  85  N.  W.  115,  where  the  court  said: 

"There  is  a  further  conclusive  answer  to  the  complaint  that 
the  court  failed  to  submit  the  question  of  the  authority  of  the 
officers  of  the  corporation  to  make  the  note.  The  request 
made  to  the  court  to  submit  the  single  issue  as  regards  whether 
the  corporation  received  consideration  for  tlie  note  waived 
the  submission  of  any  other  question  of  fact" 

Schidiz  V.  C,  M.  &  St.  P.  R.  Co.  48  Wis.  375,  4  N.  W.  399, 
Avhere  the  court  said : 

"Regularly,  it  thereupon  became  the  duty  of  the  court  to 
submit  to  the  jury  questions  of  fact  in  writing,  covering  all 
of  the  material  issues  in  the  case  upon  which  there  was  any 
conflict  of  evidence.  R.  S.  1878,  sec.  2858 ;  Hvichinson  v. 
C.  &  N.  W.  R.  Co.  41  Wis.  541.  The  court  thus  submitted 
a  single  question,  to  wit,  whether  the  plaintiff,  when  injured, 
was  in  the  service  of  defendant,  and  failed  to  submit  specially 
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other  material  controverted  questions  of  fact  in  issue  in  the- 
case.  Counsel  for  defendant  objected  generally  to  the  ques- 
tion submitted,  and  to  a  portion  of  the  charge  of  the  court 
But  no  specific  objection  was  made  or  exception  taken  to  the 
failure  of  the  court  to  submit  questions  covering  all  of  the 
issues.  The  court  attempted  to  comply  with  the  statute. 
The  objection  only  informed  the  court  tiiat  counsel  thought 
the  question  submitted  an  improper  one.  No  suggestion  wasr 
made  that  counsel  thought  or  desired  that  other  questions 
should  be  submitted.  All  other  issues  were  in  fact  submitted 
to  the  jury  in  the  general  charge,  and  we  are  unable  to  dis- 
cover any  erroneous  statement  of  the  law  therein.  It  seems 
to  us  that  under  such  circumstances  it  was  the  duty  of  counsel 
then  and  there  to  make  the  specific  objection  that  the  question 
submitted  was  not  the  only  one  in  issue,  and  that  they  desired 
a  special  submission  of  other  issues.  Failing  to  do  so,  but 
standing  by  during  the  whole  proceeding  without  objection 
or  exception  reaching  to  the  irr^ularity,  we  thinj:,  and  so 
hold,  that  they  waived  the  irregularity,  and  cannot  afterwards 
be  heard  to  complain  of  it  Any  other  rule  would  or  mighi 
render  the  statute  giving  the  right  to  a  special  verdict  an 
instrument  of  wrong  and  injustice,'* 

Since  this  opinion  was  written  the  "other  rule"  has  to  a  cer- 
tain extent  been  established  with  the  effect  of  rendering  the 
statute  giving  the  right  to  a  special  verdict  "an  instrument  of 
wrong  and,  injustice."  What  matters  it  that  there  was  also  a 
general  verdict  in  the  case  last  referred  to?  Does  that  give 
the  silence  and  tacit  acquiescence  of  the  party  who  fails  to 
feet  from  a  moral  or  legal  standpoint?  If  a  party  can  so 
bring  the  omission  to  the  notice  of  the  court  any  different  ef- 
waive  his  right  to  have  the  finding  of  a  jury  upon  the  whole 
case  and  so  permit  the  court  to  find,  and  if  he  can  so  waive  his 
right  to  have  the  finding  of  the  jury  on  a  specific  issue  of 
fact  in  a  case  where  the  special  verdict  is  supplemented  by  a 
general  finding,  why  do  not  the  same  acts  constitute  a  waiver 
of  the  right  to  have  the  jury  pass  on  the  question,  and  a  conse- 
quent authority  to  the  court  to  pass  upon  the  question,  in  cases 
where  the  special  findings  of  the  jury  are  accompanied  by  no 
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general  verdict  ?  In  Geisinger  v.  Beyl,  80  Wis.  443,  50  X.  W. 
501,  it  was  alleged  as  error  that  the  verdict  of  the  jury  did  not 
cover  the  issue  of  occupancy  or  possession  of  the  land  in  con- 
troversy.   The  court  said : 

"The  special  verdict  contains  no  finding  to  that  effect 
Hence,  unless  such  nonoccupancy  is  proved  by  the  uncontro- 
verted  evidence,  the  judgment  cannot  be  upheld.  Such  is  the 
rule  of  Hutchinson  v.  C.  £  N.  W.  B.  Co.  41  Wis.  541,  and 
many  other  cases  decided  by  this  court  -It  is  claimed  on  be- 
half of  defendant  that  there  is  no  testimony  on  the  subject 
Were  such  the  fact,  we  would  be  called  upon  to  determine 
whether  there  is  any  legal  presumption  of  occupancy  or  non- 
occupancy — a  question  suggested,  but  not  determined,  in  Pier 
V.  Fond  du  Lac,  38  Wis.  470.  But,  for  reasons  that  will  now 
be  stated,  we  think  the  fact  is  otherwise.  .  .  .  But  there  is 
another  fact  in  the  case  which  is  fatal  to  the  objection  under 
consideration.  The  court  said  to  the  jury  that  *the  questions 
which  the  court  directs  you  to  answer  involve  all  the  contro- 
verted facts  of  the  case  upon  which  plaintiff  founds  his  claim.' 
Xo  exception  was  taken  to  this  language.  If  the  defeiidant 
thought  that  the  nonoccupancy  of  the  land  was  a  controverted 
fact  in  the  case,  or  was  entirely  unproved,  then  was  the  time 
for  him  to  speak.  But  he  failed  to  do  so.  His  silence  is  equiv- 
alent to  an  admission  that  the  nonoccupancy  was  proved.  A 
suggestion  on  the  trial  that  the  plaintiff's  proofs  were  defect- 
ive in  this  particular  would  no  doubt  have  called  out  further 
proof  on  the  subject,  or  led  to  the  submission  of  the  question 
to  the  jury,  or  to  a  direct  ruling  that  nonoccupancy  was  suffi- 
ciently proved.  Under  the  circumstances,  it  would  he  most 
unjust  to  permit  the  defendant  to  dispute  the  sufficiency  of 
the  proofs  in  that  behalf/' 

In  Gerhardt  v.  Swaty,  57  Wis.  24, 14  X.  W.  851,  it  is  ruled 
that  a  party  who  does  not  object  at  the  time  to  a  question  pro- 
posed to  be  submitted  to  the  jury  on  the  ground  that  it  does 
not  properly  cover  the  case  will  be  held  to  have  assented  to 
its  submission  in  the  form  proposed.  In  Wright  t?.  Mulvaney, 
78  Wis.  89,  46  X.  W.  1045,  it  was  ruled  that  a  party  by  whom 
a  question  was  prepared  and  at  whose  request  it  was  submitted 
Vol.  131  —  6 
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to  the  jury  for  a  special  verdict  cannot  be  heard  to  allege  the 
insufficiency  of  such  question  as  a  ground  for  a  reversal  of  the 
judgment  In  this  case  there  was  no  general  verdict  in  addi- 
tion to  the  special  verdict^  and  the  court  based  its  ruling  on 
SchvUz  V.  C,  M.  &  St.  P.  B.  Co.  48  Wis.  376,  4  N.  W.. 
399.  The  omission  was  of  an  issuable  fact  on  which  the  whole 
case  might  well  turn. 

With  reference  to  waiver  in  general  it  is  said  in  Charles 
Baumbach  Co.  v.  Hobkirk,  104  Wis.  488,  80  N.  W.  740,  cit- 
ing Leonard  v.  Bogaaiy  20  Wis.  540,  that  the  right  of  trial  by 
jury  is  waived  by  going  to  trial  before  the  court  without  ob- 
jection. Was  not  this  precisely  what  was  done  by  the  appel- 
lant in  the  instant  case  with  reference  to  his  motion  for  judg- 
ment on  the  counterclaim  ?  That  the  right  of  trial  by  jury 
may  be  waived  was  settled  as  early  as  Millett  v.  Hay  ford,  1 
Wis.  401.  In  some  of  the  later  cases  it  seems  to  have  been 
considered  that  the  judgment  had  no  support  unless  it  could 
be  maintained  by  the  verdict  aided  by  undisputed  evidence. 
How  this  conclusion  was  arrived  at  does  not  appear.  It  has 
no  basis  in  law.  Upon  what  does  a  decree  in  chancery  rest? 
A  judgment  of  a  justice  of  the  peace  ?  A  judgment  at  com- 
mon law  in  a  case  where  a  jury  was  waived  ?  A  judgment  at 
law  under  the  Code  where  findings  are  waived  by  failure  to 
object  or  request?  Jones  v.  Jones,  71  Wis.  513,  38  K  W.  88. 
Certainly  there  is  nothing  in  the  law  to  prevent  a  jury  from 
deciding  part  of  the  issues  in  a  case  and  the  court  deciding 
the  remaining  issues  of  fact,  if  the  parties  expressly  consent 
thereto  or  if  they  do  that  which  is  equivalent  to  a  consent 
thereto. 

I  think  I  have  now  shown :  First,  that  the  rule  laid  down 
in  Sherman  v.  Menominee  Biver  L.  Co.  77  Wis.  14,  46  K". 
W.  1079,  and  followed  in  some  later  cases,  with  reference  to 
waiver  is  an  impractical  rule,  difficult  of  application  in  most 
cases,  almost  impossible  in  many  cases,  that  it  has  resulted  in 
unnecessary  reversals,  much  misunderstanding,  and  often  in 
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injustice.  Second,  that  there  are  two  contradictory  and  con- 
flicting lines  of  authority  in  this  court  upon  the  question  of 
waiver  of  the  right  to  have  questions  of  fact  determined  by  a 
jury.  If  this  is  correct  there  should,  I  believe,  be  no  hesita- 
tion in  at  once  adopting  the  rule  contended  for  in  this  opinion. 
For  the  purposes  of  the  instant  case  it  is  not  even  necessary  to 
overrule  any  prior  decisions  of  this  court,  because  this  case 
goes  beyond  any  yet  decided  by  this  court  in  rejecting  the 
doctrine  of  waiver.  But  even  were  it  otherwise,  considering 
the  serious  consequences  of  the  rule  in  which  this  court  finds 
itself  now  involved,  to  the  effect  that  the  objection  that  the 
special  verdict  does  not  cover  all  the  issues  of  fact  in  the  case 
is  not  waived  by  failure  to  object  on  that  ground  at  the  trial, 
or  by  failure  to  request  that  an  additional  finding  be  sub- 
mitted to  the  jury,  I  should  not  hesitate  to  overrule  to  this  ex- 
tent Sherman  v.  Menominee  River  L.  Co.  77  Wis.  14,  45  W. 
W.  1079,  and  the  cases  hereinbefore  cited  following  it.  They 
are  not  decisions  upon  which  property  rights  have  become 
fixed  or  settled.  They  are  aptly  described  in  Whereatt  v. 
Worth,  108  Wis.  291,  295,  84  N.  W.  442,  where  it  is  said: 

"When,  however,  the  rule  of  dare  decisis  is  invoked  to  se- 
cure adherence  to  a  wrong  doctrine  which  may  be  corrected 
without  prejudice  to  any  one  other  than  a  party  before  the 
court,  and  others  similarly  situated  as  regards  pending  litiga- 
tions, where  no  rule  of  property  is  required  to  be  changed, 
courts  are  not  so  firmly  bound  by  a  previous  ruling  but  that 
they  may  correct  it  with  considerable  freedom,  if  firmly  con- 
vinced that  it  stands  in  need  of  correction.**  ^ 

See,  also,  Pratt  v.  Brown,  3  Wis.  603 ;  Hawks  v,  Pritzlaff, 
51  Wis.  160,  7  N.  W.  303 ;  Bauer  v.  Steinbauer,  10  Wis.  370. 

Maksfield,  C.  J.,  said  in  the  court  of  King's  Bench  in 
England  in  1760: 

"Where*  an  error  is  established  and  has  taken  root,  upon 
which  any  rule  of  property  depends,  it  ought  to  be  adhered  to 
by  the  judges,  till  the  legislature  thinks  proper  to  alter  it,  lest 
the  new  determination  should  have  a  retrospect,  and  shake 
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many  questions  already  settled;  but  the  reforming  erroneous 
points  of  practice  can  have  no  such  bad  consequences,  and 
therefore  they  may  be  altered  at  pleasure,  when  found  to  he 
absurd  or  inconvenient"  Bohinson  v.  Blandj  1  W.  Black. 
256,  264. 

In  Stow  V.  Converse,  4  Conn.  17,  30,  it  is  said :  "Even  the 
sanction  of  precedent,  however  ancient  and  uniform,  is  never 
conclusive  on  a  point  of  practice;"  and  in  Baker  v.  Madison, 
62  Wis.  137,  151,  22  N.  W.  141,  583,  it  is  said:  "This  being 
really  a  matter  of  practice,  the  maxim  stare  decisis  has  no  ap- 
plication. When  satisfied  that  adherence  to  any  rule  of  prac- 
tice will  work  injustice,  the  court  will  change  or  modify  the 
rule  to  prevent  the  wrong,  no  matter  how  long  it  has  been  ob- 
served." 

I  believe  it  should  have  been  held  in  the  case  at  bar  that  the 
appellant  waived  his  right  to  have  the  question  of  par  delictum 
passed  upon  by  the  jury,  that  he  submitted  it  to  the  court 
for  determination,  and  that  the  court  determined  that  fact 
against  him  upon  sufficient  evidence.  Upon  the  mere  erro- 
neous disposition  of  this  case  I  might  have  yielded  to  the  judg- 
ment of  the  majority  without  dissent  But  it  is  otherwise 
when  the  decision  of  the  instant  case  continues  and  extends 
the  scope  of  an  unjust  and  impracticable  rule  injurious  alike 
to  public  and  private  interest  and  tending  to  tie  up  this  court 
in  a  mere  web  of  sophistry  of  its  own  weaving. 

SiEBECKER,  J.  I  concur  in  the  dissenting  opinion  of  Tim- 
lin, J. 


10]  JANUARY  TEEM,  1907.  85 

Stamnee  v.  Milwaukee  &  State  Line  R.  Co.  131  Wis.  85. 

Stamxes  and  others,  Respondents,  vs.  Milwaukee  &  State 

Line  Railway  Company,  Appellant 

Fehruary  IB^-March  19,  1907. 

Railroads:  Condemnation  of  mortgaged  land:  Award:  Security  not 
to  he  impaired:  Evidence:  Agreement  "by  owner  to  convey:  Ad- 
mission as  to  value:  Waiver, 

1.  Upon  condemnation  of  a  right  of  way  for  a  railroad  over  mort- 

gaged land  the  mortgage  security  is  not  to  be  impaired  or  di- 
minished, and  there  must  be  a  single  award  covering  the 
entire  injury  to  the  estate,  Including  both  the  value  of  the 
strip  taken  and  the  diminution,  by  reason  of  such  taking,  in 
the  value  of  the  land  not  taken. 

2.  An  agreement  by  the  owner  of  the  land,  made  after  the  con- 

demnation proceedings  were  begun,  to  convey  the  right  of  way 
and  release  all  claims  for  damages  in  consideration  of  a  cer- 
tain sum  was  not  admissible  in  evidence  in  order  to  bar  an 
award  of  a  greater  sum.  Such  an  admission  as  to  value  could 
not,  in  the  condemnation  proceeding,  affect  the  right  of  the 
owner  without  also  affecting  the  right  of  the  mortgagee,  and, 
not  being  admissible  against  the  latter,  it  was  not  admissible 
at  aU. 
13.  Whether  by  going  on  with  the  condemnation  proceedings  after 
*  obtaining  such  agreement  the  railway  company  waived  its 
rights  thereunder  as  against  the  owner,  and  whether  upon 
being  compelled  to  pay  an  award  greater  than  the  sum  named 
in  the  agreement  the  company  would  have  ady  remedy  as 
against  the  owner  or  the  land,  not  determined.] 

Appeal  from  a  judgment  of  the  circuit  court  for  Racine 
county :  E.  B.  Bei.den,  Circuit  Judge.    Affirmed. 

Proceedings  to  determine  the  compensation  to  be  paid  on 
aecoimt  of  land  taken  for  railway  purposes. 

Appellant  railway  company  being  desirous  of  constructing 
its  railway  track  across  the  premises  of  respondent  Jacob 
Slamnes,  which  were  mortgaged  for  the  sum  of  $6,734.93, 
principal  and  interest,  to  the  respondent  Jane  Oittmgs,  ob- 
tained through  the  former  and  his  wife  the  following  agree- 
ment: 

"Whereas,  the  construction  of  a  railway  is  contemplated  on 
a  line  which,  as  now  located,  crosses  the  land  hereinafter  de- 
scribed.   . 
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"Now,  therefore,  to  aid  in  securing  the  location  and  con- 
struction thereof,  and  in  consideration  thereof,  and  of  one  dol- 
lar to  me  in  hand  paid,  the  receipt  of  which  is  hereby  acknowl- 
edged, I  do  hereby  covenant  and  agree  for  myself,  my  heirs, 
executors,  administrators  and  assigns,  to  sell  to  Milwaukee  & 
State  Line  Railway  Company  and  assigns,  a  strip  of  land  120- 
feet  in  width,  being  60  feet  in  width  on  each  side  of  the  cen- 
ter line  of  said  railway,  as  located  across  my  land  in  section 
27  of  township  4  N.  range  22  E.  in  Racine  county,  state  of 
Wisconsin,  being  the  south  ^  northeast  J  of  southwest  \  sec. 
26  and  south  i  N.  i  S.  E.  i  sec,  27,  and  southwest  J  S.  E.  ^ 
sec.  27  of  said  section,  hereby  giving  full  power  to  said  rail- 
way company  or  assigns,  on  the  definite  location  of  said  rail- 
way, to  enter  upon  the  land  and  premises  of  the  width  afore- 
said, and  occupy,  use  and  control  the  same,  and  construct  said 
railroad  thereon. 

"And  I  further  covenant,  and  agree,  for  myself,  my  heirs, 
executors,  administrators  and  assigns,  that  upon  the  demand 
of  said  railway  company  or  assigns,  at  any  time  within  six 
months  after  the  line  of  said  railway  has  been  definitely  lo- 
cated across  said  land,  I  will  convey  to  the  said  railway  com- 
pany or  assigns,  by  warranty  deed  free  and  clear  of  all  incum- 
brances and  liens,  the  said  strip  of  land ;  and  will  in  and  by 
said  deed  or  by  some  other  good  and  sufficient  instrument,  re- 
lease and  discharge  said  railway  company  or  assigns  from  all 
claims  for  damages  to  my  land  by  reason  of  the  construction, 
operation  and  maintenance  of  said  railway,  all  for  the  sum  of 
twelve  hundred  and  fifty  ($1,260)  dollars  to  be  paid  to  me 
upon  delivery  of  said  deed. 

"Provided,  that  this  agreement  is  upon  the  express  condi- 
tion that  the  said  railway  shall  be  built  across  my  said  land. 
Owner  to  have  one  farm  grade  crossing. 

"Should  said  railway  not  be  constructed  across  my  said 
land,  then  this  agreement  shall  be  null  and  void. 

"Witness  my  hand  and  seal  this  19  day  of  June,  A.  D. 
1905. 

"Jacob  Stamnes.    [Seal.] 
"Anna  Stamnes.     [SeaL] 

*Tji  presence  of  David  G.  Janes." 

Appellant  notwithstanding  having  obtained  such  writing 
proceeded  to  obtain  its  desired  right  of  way  by  condemnation 
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proceedings,  making  the  owner  and  mortgagee  parties.  In 
such  proceedings  an  award  of  $2,000  was  made  for  the  value 
of  the  land  taken  and  damages  to  the  land  not  taken.  There 
was  a  contest  before  such  commissioners,  carried  on  maii^ly  by 
the  mortgagee  against  the  appellant,  in  which  JcLCoh  Stamnes 
admitted  having  made  the  writing  referred  to  and  testified 
that  he  considered  $1,250  would  cover  the  damages  to  his 
property  not  taken  and  the  value  of  the  land  for  the  right  of 
way.  The  railway  company  appealed  from  the  decision  of  the 
commissioners  to  the  circuit  court  On  a  trial  of  the  matter 
there  had,  appellant  offered  the  contract  before  mentioned  in 
evidence,  and  also  offered  to  show  what  Stamnes  testified  be- 
fore the  commissioners,  as  affecting  his  interest,  and  as  a  bar 
to  any  recovery  as  to  him  exceeding  $1,250.  He  was  inter- 
rogated on  the  subject,  as  was  also  the  stenographer  who  took 
his  evidence  on  the  first  hearing.  The  contract  and  what  he 
so  testified  to  were  rejected  upon  respondeats'  objection.  The 
contest  as  against  the  appellant  was  carried  on  as  before  by 
the  mortgagee.  The  jury  on  evidence  tending  to  establish  the 
same  found  that  the  value  of  the  whole  property  affected  by 
taking  the  right  of  way  was  $10,966.20,  and  lihat  the  value  of 
the  land  taken  and  the  damages  to  the  land  not  taken  was 
$2,400.  Due  exceptions  were  taken  to  the  rulings  of  the 
coui^  above  mentioned.  After  verdict  such  proceedings  were 
had  as  would  preserve  for  consideration  upon  appeal  the  ques* 
tions  discussed  in  the  opinion.  Judgment  was  rendered  in  ac- 
cordance witit  the  verdict,  from  which  judgment  this  appeal 
was  taken. 

Edward  M.  Hyzer,  for  the  appellant 

For  the  respondents  there  was  a  brief  by  Gittins  dc  Bur- 
gess, and  oral  argument  by  E,  E.  Oittins  and  Boy  Bvrgess. 

The  following  opinion  was  filed  October  9,  1906 : 

Masshali.,  J.  Counsel  for  appellant  seems  to  concede,  as 
the  fact  is,  that  the  mortgage  security  could  not  be  really  im- 
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paired  so  as  to  bind  the  mortgagee  by  any  mere  agreement  be- 
tween the  railway  company  and  the  mortgagor,  or  by  any  ap- 
praisal in  condemnation  proceedings  without  substituting  for 
that  taken  a  money  equivalent,  the  mortgagee  having  an  op- 
portunity to  be  heard.  The  taking  that  must  thus  be  made 
good  to  the  mortgagee  obviously  covered  the  whole  injury  to 
the  estate,not  the  mere  value  of  the  strip  of  land  to  be  occupied 
by  the  right  of  way.  That  is  what  the  statutes  contemplate, 
sec.  1848,  Stats.  (1898),  in  providing  that  all  parties  inter- 
ested in  the  condemnation  proceedings  must  be  notified,  and 
impliedly  must  have  leave  to  participate  in  such  proceedings, 
and  sec  1853,  Stats.  (1898),  providing  for  proceedings  in  fa- 
vor of  the  mortgagee  in  case  of  a  railway  company  obtaining 
title  to  real  estate  subject  to  a  mortgage  lien  without  having 
provided  therefor.  See,  also,  Kennedy  v.  M.  &  St.  P.  R.  Co. 
22  Wis.  581;  AspinivaU  v.  C.  &  N.  W.  B.  Co.  41  Wis.  474. 
We  do  not  overlook  the  fact  that  se?.  1848  provides  that  in 
condemnation  proceedings  there  shall  be  appraised  the  value 
of  the  land  proposed  to  be  taken  and  the  damages  that  will  be 
suffered  by  the  owner  by  reason  of  the  taking,  but  it  seems 
plain  that  the  term  "damages  to  the  owner"  means  the  diminu- 
tion of  the  value  of  the  land  not  taken  by  direct  injury  thereto 
as  to  the  whole  ownership  therein,  legal  and  equitable.  It 
has  been  held  elsewhere  under  a  system  quite  similar  to  ours 
that  the  award  takes  the  place  of  the  land  as  regards  the  mortr 
gage  (Piatt  v.  Bright,  31  N.  J.  Eq.  81),  and  that  the  award 
in  the  condemnation  proceedings  is  indivisible,  covering  the 
entire  value  of  the  land  actually  appropriated,  and  the  injury 
to  the  land  not  taken, — in  other  words,  the  entire  injury  to  the 
■estate  by  the  exercise  of  the  right  of  eminent  domain.  Bright 
V.  Piatt,  32  N.  J.  Eq.  362,  370.  The  foregoing  is  in  accord 
with  many  authorities  that  might  be  cited.  The  following  re- 
late to  the  matter:  Utter  v.  Richmond,  112  N.  Y.  610,  613, 
20  N.  E.  554;  In  re  Eleventh  Ave.  81  N.  Y.  436 ;  Baltimore 
.£  0.  R.  Co.  V.  Thompson,  10  Md.  76;  Wood  v.  Westborough, 
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140  Mass.  403,  5  X.  E.  613;  Severin  v.  Cole,  38  Iowa,  4G3; 
Thompson  V.  C,  S.  F.  &  C.  R.  Co,  110  Mo.  147, 19  S.  W.  77 ; 
Gerrard  v.  0.,  N.  £  B.  H.  B.  Co.  14  Xeb.  270,  15  N.  W. 
231. 

Two  branches  of  appellant's  argument,  viz. :  that  the  award 
is  excessive  and  that  the  evidence  of  the  mortgagor's  declara- 
tion and  the  contract  made  with  him  before  the  commencement 
of  the  condemnation  proceedings  should  have  been  admitted 
in  evidence  in  order  to  bar  any  greater  recovery  as  to  him  than 
$1,250,  or  at  least  to  affect  the  amount  of  his  recovery,  are 
based  on  the  theory  that  the  mortgagee's  interest  could  not  be 
impaired  so  long  as  there  was  ample  value  left  to  secure  him 
after  the  taking,  if  no  larger  sum  was  allowed  as  compensa- 
tion therefor  than  the  sum  Stamnes  had  indicated  would  sat- 
isfy him.  No  authorities  are  cited  to  our  attention  to  sustain 
either  proposition.  There  are  two  seemingly  conclusive  an- 
swers to  them.  There  could  be,  as  we  have  before  indicated, 
but  one  award.  That  was  required  to  cover  the  whole  value  of 
the  land  to  be  occupied  and  the  entire  damages  to  the  land 
not  taken.  It  was  not  c(»npetent  to  make  an  award  of  one  sum 
in  favor  of  the  mortgagee  and  another  in  favor  of  the  mort- 
gagor. The  award  as  to  the  mortgagee  was  to  take  the  place 
of  the  land  taken,  constructively  or  actually.  The  mortgagee 
had  a  contract  right  to  the  full  benefit  of  the  value  covered  by 
his.  mortgage  till  the  mortgage  indebtedness  should  be  paid. 
Xo  part  of  it  could  be  legitimately  taken  from  him  without 
substituting  therefor  an  equivalent  It  was  competent  for  him 
to  stipidate  for  any  amount  of  security  he  saw  fit,  and  what 
he  obtained  it  was  not  competent  for  the  court  to  diminish 
without  substituting  the  just  compensation  therefor  contem- 
plated by  the  constitution. 

The  contract  made  with  the  mortgagor  before  the  condem- 
nation proceedings  were  commenced,  it  seems,  was,  as  respond- 
ent claims,  a  mere  option  iigreement  which  appellant  elected 
to  abandon  by  conunencing  the  condemnation  proceedings.  So, 
in  any  event,  when  such  contract  was  offered  in  evidence  as  a 
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bar  to  any  greater  recovery  as  to  the  mortgagor  than  $1,250, 
it  was  properly  rejected. 

The  law  is  familiar  that  the  admissions  of  one  of  several 
persons  jointly  interested  may  be  given  in  evidence  as  against 
all.  That  relates  to  situations  where  the  one  making  the  ad- 
mission has  a  right  to  speak  in  some  respects  as  agent  for  all. 
It  does  not  apply  to  cases  where  there  is  a  mere  community  of 
interest,  or  to  situations  where  the  one  making  the  admission 
has  no  right  whatever  to  speak  for  the  others  subsequendy 
joined  with  him,  as  plaintiffs  or  defendants,  in  litigation  re- 
specting the  subject  involved.  In  those  situations  the  admis- 
sion is  only  admissible  ss  evidence  against  the  one  making  it. 
1  Jones,  Ev.  §  264;  The  Nev>  Orleam,  106  U.  S.  13, 1  Sup. 
Ct  90 ;  Slaymaker  v.  Qundacker's  Ex'rs,  10  Serg.  &  R.  75 ; 
Lane  v.  Doty,  4  Barb.  530,  536 ;  McMUlan  v.  McDilh  110  111. 
47 ;  Hammon  v.  Huntley,  4  Cow.  493. 

It  would  seem  to  be  the  logical  result  of  the  rule  stated  that 
where  the  admission,  as  here,  sought  to  be  established  could 
not  affect  the  right  of  the  person  making  it  without  affecting 
the  rights  of  others  joined  with  him  in  the  litigation  it  is  not 
admissible  at  all,  and  such  is  the  holding  in  the  federal  case 
cited  and  in  McMillcm  v.  McDill,  supra.  In  the  former  in 
proceedings  to  determine  for  joint  owners  of  a  vessel  damages 
caused  thereto  by  another  vessel,  evidence  of  one  of  the  owners 
given  in  another  action  was  excluded,  because  not  admissible 
as  to  the  co-owners.  In  the  latter  case  the  subject  is  discussed 
at  considerable  length,  it  being  stated  as  a  general  rule  that 
where  evidence  of  the  declarations  of  one  of  several  parties 
on  the  same  side  in  litigation  could  only  affect  legitimately,  in 
any  event,  himself  and  could  not  affect  him  without  affecting 
his  coparties  it  is  not  admissible.  The  reasoning  of  the  court 
seems  to  cover  fully  the  proposition  before  us.  The  court 
said: 

"It  was  incompetent  as  against  the  other  defendants,  and 
as  it  could  not  affect  the  issue  without  affecting  the  other  de- 
fendants it  was  in  our  judgment  incompetent  to  go  to  the  jury 
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an  the  issue  involved.  ...  If  this  was  a  case  where  a  judg- 
ment could  be  rendered  against  one  of  the  defendants  without 
affecting  the  rights  of  the  others  there  might  be  some  ground 
for  admitting  in  evidence  the  declarations  as  against  Sie  de- 
fendant who  made  them ;  but  such  is  not  the  case.  .  •  .  Testi- 
mony which  defeats  one  defendant — one  devisee — defeats  all, 
and  a  judgment  against  one  necessarily  defeats  all.  ...  If 
the  admissions  here  could  have  gone  to  the  jury  and  affected 
the  rights  of  none  but  the  one  making  them  no  error  would 
have  been  committed,  but  such  is  not  the  case." 

To  the  same  effect  is  Phelps  v.  Hartwell,  1  Mass.  71,  cited 
by  the  court  in  the  opinion  with  numerous  other  authorities. 

The  foregoing  covers  all  the  matters  presented  for  consid- 
eration by  appellant  We  have  given  particular  attention  to 
the  claim  that  the  damages  awarded  are  excessive.  It  seems 
that  such  claim  is  based  wholly  on  the  ideas  above  disapproved 
that  the  interest  of  the  mortgagor  and  that  of  the  mortgagee 
are  severable;  that  the  former  was  willing  to  take  $1,250  for 
all  injury  as  to  him  by  appellant's  exercise  of  the  right  of  emi- 
nent domain,  and  that  so  long  as  there  was  security  enough 
left  after  tlie  taking  to  satisfy  the  mortgage,  the  security  was 
not  impaired.  It  is  not  claimed  but  what  there  was  evidence- 
produced  by  the  respondent  mortgagee  to  sustain  as  large  an 
award  as  that  made.  It  follows  that  the  judgment  of  the 
lower  court  must  be  affirmed. 

By  the  Court. — So  ordered. 

The  appellant  moved  for  a  rehearing,  which,  on  December 
4, 1906,  was  granted  as  to  these  propositions : 

"The  agreement  with  Stamnes  being  a  valid  contract  made 
after  the  commencement  of  the  condemnation  proceedings : 

"First,  was  it  necessarily  waived  by  prosecution  of  such 
proceedings  ? 

"Second,  if  not  so  waived,  was  the  agreement  inadmissible 
in  evidence  for  reasons  stated  in  the  opinion,  but  without 
prejudice  to  appellant's  seeking  a  remedy  for  being  compelled' 
to  pay  for  the  right  of  way  more  than  Stamnes  agreed  to  take 
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therefor,  through  subrogation  to  the  rights  of  the  mortgagee 
to  the  amount  of  the  excess  ?" 

The  cause  was  re-argued  upon  the  above  questions  on  Feb- 
ruary 19, 1907. 

Edward  M.  Hyzer,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Oittins  &  Burgess, 
And  oral  argument  by  E.  E.  Gittins. 

The  following  opinion  was  filed  March  19, 1907 : 

Mabshall,  J.  Upon  the  former  hearing  it  was  held  that 
the  right-of-way  agreement  was  an  optical  which  appellant 
elected  to  abandon  by  commencing  the  condenmation  proceed- 
ings. That  was  assigned  as  one  of  the  reasons  for  the  conclu- 
sion that  the  agreement  was  not  admissible  in  evidence.  In 
Teaching  such  conclusion  it  was  assumed  that  the  condemna- 
tion proceedings  were  initiated  after  the  agreement  was  ob- 
tained, whereas  they  were  commenced  prior  thereto.  It  is  now 
argued  on  behalf  of  respondents  that  whether  they  were  com- 
menced before  or  after  the  agreement  was  made,  the  pursuit 
thereof  thereafter  constituted  an  election  to  thereby  acquire 
the  right  of  way  and  to  abandon  the  option. 

It  may  be  that  the  pursuit  of  the  condemnation  proceedings, 
in  view  of  the  peculiar  situation,  might  be  regarded  as  less 
persuasive  of  an  election  to  wholly  abandon  the  option  agree- 
ment, since  it  was  in  fact  obtained  during  their  pendency, 
than  would  be  the  case  if  such  proceedings  were  commenced 
subsequent  thereto,  but  we  do  not  deem  it  necessary  to  discuss 
or  decide  the  question. 

It  is  the  opinion  of  the  court  that  the  mere  circumstance  of 
appellant  going  on  as  it  did  with  the  condemnation  proceed- 
ings, since  it  is  plain  that  the  mortgagee  had  a  right  to  have 
an  award  made  independently  of  the  agreement  with  the  mort- 
gagor and  insisted  upon  such  right,  did  not  necessarily  consti- 
tute an  election  to  waive  all  the  rights  as  against  the  latter 
tinder  the  agreement     Whether  there  was  such  a  waiver  or 
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not  may  depend  upon  circumstances  not  appearing  in  the  rec- 
ord of  the  trial  and  which  were  not  relevant  thereto.  True, 
as  a  result  of  the  condemnation  proceedings  appellant  acquired 
its  right  of  way.  There  was  nothing  left  thereafter  in  respect 
to  that  matter  which  could  be  obtained  under  the  agreement, 
but  whether  there  was  such  a  volimtary  choice  as  to  settling 
the  question  of  the  compensation  to  be  paid  for  what  was  ac- 
quired and  the  resulting  damages  to  lands  not  taken  as  to 
preclude  appellant  from  any  remedy  for  having  been  com- 
pelled to  pay  therefor  a  much  larger  sum  than  the  mortgagor 
agreed  to  take,  seems  to  be  quite  another  question ;  one  that 
has  not  been  tried  and  one  which,  perhaps,  it  was  not  compe- 
tent to  try  as  an  incident  to  the  issue  that  was  presented  as 
to  the  mortgagee.  Much  might  be  said  on  this  subject,  but  it 
is  thought  best  to  leave  the  matter  as  free  as  possible  from 
anything  not  necessary  to  the  decision  of  the  main  question 
on  the  appeal,  which  might  prejudice  the  parties  as  to  that 
which  may  form  the  subject  matter  of  further  judicial  pro- 
ceedings. 

In  short,  it  is  the  opinion  of  the  court  that  whether  all 
rights  under  the  option  agreement  were  waived  by  appellant 
was  not  necessarily  involved  in  the  trial  resulting  in  the  award 
complained  of,  and  should  not  be  determined  upon  this  appeal, 
from  the  mere  circumstance  of  its  having  pursued  the  con- 
demnation proceedings  after  obtaining  such  agreement,  con- 
cluding it  from  seeking  such  remedy  as  the  law  may  afford 
against  Stamnes  or  the  property  affected  by  the  mortgage  if 
it  shall  turn  out  that  appellant  preserved  as  against  him  some 
rights,  legal  or  equitable,  under  such  agreement  Whether 
appellant  made  an  election  fatal  to  its  claiming  any  such 
rights,  and  if  it  did  not  what  its  remedy  is  to  vindicate  such 
rights,  are  matters  not  necessary  or  perhaps  proper  here  to  de- 
cide. The  agreement  was  properly  rejected  when  offered  as 
evidence,  entirely  irrespective  of  whether  it  was  still  subsist- 
ing for  some  purpose. 
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The  result  of  the  foregoing  is  that  the  first  proposition 
-fihould  be  answered  in  the  negative  and  the  second  in  the 
aflBrmative,  but  without  any  suggestion  that  a  remedy  of  the 
sort  mentioned  in  the  second  proposition^  exists. 

By  the  Court — That  part  of  the  former  decision  in  rela- 
tion to  the  option  agreement  having  been  abandoned  by  the 
appellant  is  withdrawn^  but  otherwise  such  decision  is  ad- 
hered to.  Ko  costs  will  be  allowed  on  the  rehearing  to  either 
rparty. 


Flannigan,  Respondent,  vs.  Stauss,  Appellant 

Fehrtuify  Id—March  19,  1907. 

.Appeal:  Exceptions  to  charge:  Sufficiency:  Excessive  damages:  8eU 
ting  aside  verdict:  Blander, 

1.  An  exception  to  a  charge  to  the  Jury  should  challenge  the  pro- 

priety or  legal -accuracy  of  some  definite  proposition  therein. 

2.  A  general  exception  to  the  whole  of  a  charge  which  embraces 

several  distinct  propositions  is  not  available  on  appeal. 

3.  In  a  tort  action  for  unliquidated  damages  a  verdict  will  not  be 

set  aside  on  the  ground  that  it  Is  excessive  unless  the  excess 
is  such  as  to  create  the  belief  that  the  jury  was  misled  by 
passion,  prejudice,  or  ignorance. 
•4.  A  verdict  awarding  |600  damages  for  the  speaking  of  slanderous 
words  imputing  unchastity  to  a  woman  is  held  not  so  excessive 
as  to  make  it  the  duty  of  the  court  to  set  It  aside,  although 
there  was  evidence  tending  to  show  that  the  words  were 
spoken  In  quarrel. 

Appeal  from  a  judgment  of  the  circuit  court  for  Walworth 
•county  ;,E.  B.  Belden,  Circuit  Judge.    Affirmed. 

In  an  action  for  slander  the  respondent  recovered  a  verdict 
for  $500  against  the  appellant  in  the  circuit  court  for  Wal- 
worth county  and  judgment  was  accordingly  entered,  from 
•which  this  appeal  is  taken. 
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For  the  appellant  there  was  a  brief  by  Nath.  Pereles  £ 
Sons,  and  oral  argument  by  B.  F.  Williams. 

For  the  respondent  there  was  a  brief  by  Byan,  Merton  £ 
Newbury,  and  oral  argument  by  M.  A.  J(U)obson. 

TrauN,  J.  The  appellant  assigns  two  errors  for  which  he 
contends  the  judgment  should  be  reversed. 

"First.  The  court  erred  in  its  charge  to  the  jury."  This 
very  general  assignment  of  error  is  attempted  to  be  supported 
by  a  very  general  exception  as  foUoWs:  "The  above-named 
defendant  .  •  .  excepts  to  the  judge's  charge  to  the  jury  in 
the  above  entitled  action."  This  exception  was  filed  with  the 
clerk,  but  is  not  incorporated  in  the  bill  of  exceptions  other- 
wise than  by  the  following  recital:  "To  which  instructions 
the  defendant  duly  excepted  and  which  exception  was  in  writ- 
ing duly  filed  before  the  close  of  said  term."  In  his  motion 
for  a  new  trial  the  only  ground  specified  referring  to  this 
subject  was,  "Because  the  court  erred  in  instructing  the  jury 
as  indicated  by  written  exceptions  on  file." 

We  have  taken  pains  to  quote  these  three  several  attempts 
at  exceptions  to  the  instructions  because  they  well  illustrate 
how  assignments  of  error  and  exceptions  ought  not  to  be  taken 
if  they  are  intended  to  be  efiPective.  Hamlin  v.  Haighi,  32 
Wis.  237;  Thrasher  v.  Tyack,  15  Wis.  266;  Corcoran,  v. 
Harran,  5.5  Wis.  120, 12  N.  W.  468 ;  Bouck  v.  Enos,  61  Wis. 
660,  21  N".  W.  825;  Bigelow  v.  West  Wis.  B.  Co.  27  Wis. 
478-  An  exception  to  a*  charge  should  challenge  the  propriety 
or  legal  accuracy  of  some  definite  proposition  in  that  charge. 
If  there  be  more  than  one  erroneous  proposition  the  safer  way 
is  to  file  an  exception  to  each.  With  due  regard  for  prece- 
dent we  are  consequently  unable  to  examine  or  review  any 
part  of  the  instructions  in  question. 

The  second  assignment  of  error  is  as  follows :  "The  court 
erred  in  denying  the  defendant's  motion  for  a  new  trial" 
The  motion  for  a  new  trial  specified  six  grounds,  but  the  brief 
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of  appellant  states  that  this  assigmhent  of  error  is  based  on 
the  ground  that  the  damages  awarded  by  the  jury  are  excess- 
ive, and  this  is  the  only  ground  argued  in  support  of  that  as-^ 
'  signment  of  error.  It  is  conceded  that  the  words  charged,  if 
used,  were  actionable  per  S6.  There  is  also  some  evidence 
tending  to  sustain  a  claim  for  punitory  damages.  It  is  con- 
tended, in  support  of  the  claim  that  the  damages  are  excessive, 
that  the  evidence  shows  the  respondent  to  be  "a  woman  ex- 
tremely common,  if  not  coarse."  This  is  based  upon  the  lan- 
guage allied  to  have  been  used  by  her  toward  the  appellant 
It  is  well  for  the  human  race  that  female  chastity  is  not  pecul- 
iar alone  to  the  educated  and  refined,  but  was  also  character- 
istic of  the  "common  and  coarse"  mothers  of  the  stout  barba- 
rians who  laid  the  foundation  of  our  present  system  of  educa- 
tion and  refinement,  and  who  largely  by  their  possession  and 
preserv^ation  of  this  virtue  became  the  master  spirits  of  the 
world.  It  is,  to  say  the  least,  no  indication  of  decadence  when 
the  body  of  our  people  represented  by  the  jury  vigorously  re- 
sent false  and  unfounded  imputations  against  female  chastity. 

It  is  next  c(mtended  that  the  alleged  slanderous  words  were 
spoken  in  quarrel  and  this  sliould  have  the  effect  of  reducing 
the  punitory  damages.  No  doubt  this  is  a  proper  considera- 
tion in  mitigation  of  damages,  but  the  questions  presented  to 
this  court  are  quite  different  from  the  ordinary  consideration 
of  mitigating  circumstances  by  a  jury.  It  is  said  in  Donovan 
V.  C.  &  N.  W.  B.  Co.  93  Wis.  373,  67  N.  W.  721,  that  in  an 
action  for  unliquidated  damages  arising  from  a  tort  the  court 
is  not  at  liberty  to  set  aside  a  verdict  on  the  ground  that  it  is 
excessive  unless  the  excess  is  such  as  to  create  the  belief  that 
the  jury  have  been  misled  either  by  passion,  prejudice,  or 
ignorance.  Applying  this  test  to  the  verdict  in  question  there 
is  no  ground  of  reversal. 

By  the  Court. — The  judgment  of  the  circuit  court  is  af- 
firmed. 
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Ejladweix  and  others,  Respondents,  vs.  Thx£S£:n  and  an- 
other, Appellants. 

FetMTuary  19— March  19,  1907. 

Contracts:  Restraint  of  trade:  Validity:  Transfer  of  good  will:  Sale 
of  corporate  stock:  Breach:  Temporary  injunction:  Discretion, 

L  A  contract  in  general  restraint  of  trade  is  void  as  being  against 
public  policy;  but  a  particular  restraint  of  trade  within  rea- 
sonable limits,  having  regard  to  the  interests  of  the  party  con- 
tracted with,  is  valid. 

1  An  agreement  by  the  vendor  of  shares  of  stock  in  a  drug  com- 
pany that  he  would  not  either  directly  or  indirectly,  in  his  own 
name  or  as  stockholder  or  as  agent,  engage  in  the  business  of 
selling  drugs  either  at  wholesale  or  retail,  or  conduct  a  drug 
store,  in  the  same  city  for  a  period  of  five  years,  did  not  im- 
pose a  restraint  larger  than  was  reasonable  for  the  protection 
of  the  purchasers,  and  was  valid. 

3.  The  fact  that  the  sale  of  the  stock  did  not  transfer  any  title  to 

the  good  will  of  the  business— that  being  the  property  of  the 
corporation  itself— did  not  render  the  agreement  invalid. 

4.  Upon  a  showing  that  the  vendor  in  such  case  had,  within  the 

time  limited,  entered  the  employ  of  another  drug  company  in 
the  same  city  and  had  assisted  in  the  management  of  the  busi- 
ness of  said  company,  the  granting  of  a  priBliminary  injunc- 
tion restraining  him  from  doing  any  of  the  things  which  he 
had  agreed  not  to  do  was  not  an  abuse  of  discretion. 

Appeals  from  orders  of  the  circuit  court  for  Racine 
county:  E.  B.  Bblden,  Circuit  Judge.    Affirmed. 

This  is  an  action  to  restrain  the  defendant  Thiesen  from 
selling  drugs  or  conducting  a  drug  store  in  Racine,  contrary 
to  his  agreement  with  the  plaintiffs  executed  June  23,  1903. 
It  appears  and  is  undisputed  that  for  some  time  prior  to  Feb- 
ruary 9,  1895,  Thiesen,  owned  and  operated  a  drug  store  in 
Racine  under  his  own  name.  Februaty  9,  1895,  the  Robin- 
son Drug  Company  was  incorporated  with  Thiesen  as  one  of 
its  stockholders  and  directors,  and  thereupon  Thiesen  con- 
veyed and  transferred  to  the  said  Robinson  Drug  Company  all 
Voul3l— 7 
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of  his  interest  and  good  will  in  his  drug  business  in  Bacine. 
January  1, 1900,  the  corporate  name  of  the  association  was  by 
amendment  changed  to  the  Kradwell-Thiesen  Drug  Company ; 
and  the  association  continued  to  do  such  drug  business  in  that 
name  in  Racine  until  January  26, 1905.  While  so  doing  busi- 
ness and  while  said  Thiesen  and  the  three  KradweUs  (plaint- 
iffs) ^wned  capital  stock  in  that  association,  Thiesen  agreed  to 
sell  and  transfer  his  forty-five  shares  of  such  stock  to  the  three 
Kradwells  mentioned,  or  some  of  them,  for  $5,000  then  paid, 
in  consideration  of  which,  and  as  a  part  of  the  same  agree- 
ment, the  said  Thiesen  then  and  there  under  his  hand  and  seal 
agreed  and  bound  himself  in  writing  with  the  said  KradweUs 
that  for  and  during  a  period  of  five  years  from  and  after  June 
23,  1903,  being  the  date  of  the  agreement  first  mentioned,  he 
would  not  either  directly  or  indirectly,  in  his  own  name  or  as 
stockholder  or  as  agent,  engage  in  the  business  of  selling  drugs 
either  at  wholesale  or  retail,  or  conduct  a  drug  store,  within 
the  corporate  limits  of  Racine. 

It  appears  that  at  the  time  of  the  commencement  of  this 
action,  June  1^,  1906,  the  Kradwells  were,  and  still  are,  the 
sole  owners  of  the  capital  stock  of  the  plaintiff  KradweU  Drug 
Company  [formerly  Kradwell-Thiesen  Drug  Company]  ;  that 
for  at  least  thirty  days  immediately  preceding  the  commence- 
ment of  this  action  the  defendant  Thiesen  had  openly 
breached  and  broken  his  said  contract  of  June  23,  1903,  and 
by  the  procurement  of  the  defendant  Red  Gross  Drug  Com- 
pany,  acting  with  full  knowledge  of  such  agreement,  engaged 
with  said  last-named  company  as  its  manager  or  managing 
agent  or  superintendent  in  charge  of  the  stores  of  that. com- 
pany in  Racine,  and  also  had  assisted  that  company  in  the 
management  of  its  business.  Upon  an  order  to  show  cause 
and  hearing  had,  the  trial  court  on  July  17,  1906,  granted  a 
temporary  injunction  restraining  the  defendant  Thiesen  from 
doing  any  of  the  things  he  had  agreed  not  to  do  in  his  agree- 
ment of  June  23,  1903,  upon  giving  the  undertaking  therein 
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prescribed.  From  such  injunctional  order  the  defendant 
Thiesen  appeals. 

August  1,  1906,  the  complaint  was  amended,  making  the 
allegations  somewhat  stronger  as  to  the  Bed  Cross  Drug  Com- 
pany, To  such  amended  complaint  each  of  the  defendants 
separately  demurred,  and  eabh  of  such  demurrers  was  by  a 
separate  order  overruled  by  the  court,  and  from  such  orders 
overruling  the  same  the  defendants  separately  appeal. 

For  the  appellants  there  was  a  brief  by  Palmer  <&  Gittings, 
attorneys,  and  James  0.  Flanders,  of  counsel,  and  oral  argu- 
ment by  Mr.  C.  C.  OiUings  and  Mr.  Flanders.  They  con- 
tended, inter  alia,  that  the  complaint  does  not  show  a  breach 
of  the  contract  An  allegation  that  the  defendant  Thiesen 
is  manager  or  managing  agent  or  superintendent  in  charge  of 
stores,  if  it  can  be  treated  as  an  allegation  that  he  acts  in  either 
of  these  capacities,  does  not  bring  the  case  within  the  terms  of 
the  contract  BattersheU  v.  Bauer,  91  HI.  App.  181 ;  Orimm 
V.  Warner,  45  Iowa,  106 ;  Eastern  Exp.  Co.  v.  Meserve,  60  N. 
H.  198 ;  My  Laundry  Co.  v.  SchmeKng,  129  Wis.  597,  109 
K  W.  540. 

For  the  respondents  there  was  a  brief  by  Simmons,  Nelson 
&  Walker  and  Kearney,  Thompson  &  Myers,  and  oral  argu- 
ment by  W.  D.  Thompson  and  John  B.  Simmons.  They 
ai^ued,  among  other  things,  that  an  agreement  by  a  stock- 
holder, on  the  sale  of  his  stock  in  a  corporation,  whether  to 
another  stockholder  or  to  a  third  person,  not  to  engage  in  a 
similar  business  for  a  limited  time  and  in  a  limited  territory, 
is  valid  and  enforceable  in  favor  of  the  corporation.  The 
purchase  of  the  stock  is  a  sufficient  consideration  to  support 
the  agreement  Up  Biver  Ice  Co.  v.  Denier,  114  Mich.  296, 
72  ]sr.  W.  157, 169,  68  Am.  St  Eep.  480;  Nat.  E.  £  S.  Co. 
V.  Haberman,  120  Fed.  415,  422 ;  Knapp  v.  S.  Jarvis  Adams 
Co.  135  Fed.  1008,  affirming  8.  C.  121  Fed.  34.  As  to  what 
constitutes  a  violation  of  an  agreement  such  as  the  one  in 
question,  see  Nelson  v.  Johnson,  38  Minn.  255,  36  N.  W.  868 ; 
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Finger  v.  Hahn,  42  N.  J.  Eq.  606,  8  Atl.  654 ;  Richardson  v. 
Peacock,  28  N.  J.  Eq.  151, 155 ;  Ouerand  v.  Bandelet,  32  Md, 
561,  3  Am.  Rep.  164, 167,  170 ;  Davis  v.  Barney,  2  Gill  &  J. 
382,  402 ;  Heichew  v.  Hamilton,  4  G.  Greene,  317 ;  Pohlman 
V.  Dawson,  63  Kan.  471,  88  Am.  St  Rep.  249 ;  Pittsburg  8, 
&  R.  Co.  V.  Pa.  8.  Co.  208  Pa,  St  37,  57  Atl.  77;  Duffy  v. 
ShocTcey,  11  Ind.  70,  71  Am.  Dec.  348,  350;  Knapp  v.  8. 
Jarvis  Adams  Co.  135  Fed.  1008,  1014.- 

Cassodat,  0.  J.  The  principal  controversy  in  this  case  is 
as  to  whether  the  written  agreement  of  June  23, 1903,  "is  ab- 
solutely void  as  a  matter  of  law."  The  contents  of  the  agree- 
ment are  sufficiently  set  forth  in  the  foregoing  statement 
Counsel  for  the  defendant  is  undoubtedly  right  in  claiming 
that  "a  contract  in  restraint  of  trade  is  presumably  void  as 
against  public  policy."  The  general  rule,  as  deduced  from 
the  English  adjudications,  seems  to  be : 

"A  contract  in  general  restraint  of  trade  is  illegal  and  void 
as  being  against  public  policy;  but  a  particular  restraint  of 
trade  within  reasonable  limits,  having  regard  to  the  protection 
of  the  interests  of  the  party  contracted  with,  is  valid." 
Mallan  v.  May,  11  M.  &  W.  653,  6  Eng.  Rul.  Cas.  392. 

The  adjudications  of  this  court  are  in  harmony  with  the 
rule  stated.  Washburn  v.  Dosch,  68  Wis.  436,  32  N.  W.  551 ; 
Richards  v.  Am.  D.  &  8.  Co.  87  Wis.  503,  512,  58  N.  W.  787 ; 
Paimer  v.  Toms,  96  Wis.  367,  369,  71  N.  W.  654;  Cottingion 
V.  8wan,  128  Wis.  321,  107  N.  W.  336 ;  My  Laundry  Co.  v. 
8chmeling,  129  Wis.  597,  109  N.  W.  540,  545,  546.  As 
stated  by  Mr.  Justice  Pinnby  in  the  Richards  Case,  cited, 
such  contract  is  not  void  in  case  it  is  "foimded  upon  a  valuable 
consideration  and  limited,  as  regards  time,  space,  and  the  ex- 
tent of  the  trade,  to  what  is  reasonable  under  the  circum- 
stances of  the  case."  There  is  no  ground  for  claiming  that 
the  contract  in  question  is  general  or  unlimited.  On  the  con- 
trary, it  is  by  its  terms  expressly  limited  to  the  business  of 
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selling  drugs  or  conducting  a  drug  store  in  Bacine  during  the 
five  years  mentioned.  The  arguilient  seems  to  be  that  the  only 
legitimate  basis  for  the  agreement  was  to  protect  the  good  will 
of  the  business,  which  belonged  to  the  Kradwell  Drug  Comr 
pany  and  not  to  its  stockholders ;  and  hence,  as  Thiesen  was  a 
mere  stockholder,  the  sale  of  his  stock  to  the  Kradwells  did  not 
include  any  interest  in  the  good  will  or  other  property  of  the 
corporation  to  be  thus  protected.  Two  cases  are  cited  in  sup- 
port of  such  contention.  Merchants^  Ad-Sign  Co.  v.  Sterling, 
124  CaL  429,  57  Pac.  468,  46  L.  E.  A.  142 ;  Dodge  S.  Co.  v. 
Dodge,  145  Oal.  380,  78  Pac.  879.  In  respect  to  these  cases 
it  is  enough  to  say  that  they  were  based  upon  the  statutes  of 
that  state,  which  declare  that  "every  contract  by  which  any 
one  is  restrained  from  exercising  a  lawful  profession,  trade, 
or  business  of  any  kind,  otherwise  than  is  provided  by  the 
next  two  sections,  is  to  that  extend  void/*  One  of  such  sections 
provides  that  "one  who  sells  the  good  will  of  a  business  may 
agree  with  the  buyer  to  refrain  from  carrying  on  a  similar 
business  vrithin  a  specified  county,  city,  or  part  thereof,  so 
long  as  the  buyer,  or  any  person  deriving  title  to  the  good  will 
from  him,  carries  on  a  like  business  therein."  Those  cases 
simply  held  that  as  there  had  been  no  sale  of  the  good  will, 
within  the  meaning  of  such  statute,  the  contract  in  restraint 
of  trade  was  expressly  prohibited  by  the  statute.  We  are 
governed  by  no  such  statute.  The  test  which  has  repeatedly 
received  the  sanction  of  this  and  other  courts  was  expressed  by 
TiNDAL,  C.  J.,  in  these  words : 

"We  do  not  see  how  a  better  test  can  be  applied  to  the  ques- 
tion whether  reasonable  or  not,  than  by  considering  whether 
the  restraint  is  such  only  as  to  afford  a  fair  protection  to  the 
interests  of  the  party  in  favor  of  whom  it  is  given,  and  not  so 
large  as  to  interfere  with  the  interests  of  the  public  What- 
ever restraint  is  larger  than  the  necessary  protection  of  the 
party  can  be  of  no  benefit  to  either,  it  can  only  be  oppressive ; 
and  if  oppressive,  it  is,  in  the  eye  of  the  law,  unreasonable. 
Whatever  is  injurious  to  the  interests  of  the  public  is  void,  on 
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the  grounds  of  public  policy."  Homer  v.  Graves,  1  Bing. 
735,  743.  See  Trego  v.  Hunt  [1896]  A.  C.  7 ;  Richards  v. 
Am.  D.  &  8.  Co.  87  Wis.  503,  613,  58  N.  W.  787 ;  MUwauJcee 
M.  &  B.  Asso.  V.  NiezerowsU,  95  Wis.  129, 134,  135,  70  N. 
W.  166;  Diamond  M.  Co.  v.  Roeber,  106  N.  Y.  473,  482,  13 
N.  E.  419. 

The  facts  in  the  case  at  bar  are  quite  similar  to  those  in  a 
recent  Michigan  case  wherein  it  is  held  that  "the  purchase  by 
an  individual  of  a  stockholder's  interest  in  a  corporation  af- 
fords a  sufficient  consideration  for  a  contemporaneous  agree- 
ment by  the  seller  not  to  engage  in  the  business  carried  on  by 
the  corporation."  Up  River  Ice  Co.  v.  Denier,  114  Mich. 
296,  72  N.  W.  157,  68  Am.  St.  Rep.  480.  The  KradweUs 
owned  the  stock  of  the  corporation.  As  such  they  were  inter- 
ested in  the  success  of  the  corporation.  They  bought  TJiie- 
sen's  stock  and  paid  him  his  price.  They  were  entitled  to  the 
protection  given  by  the  agreement.  We  must  hold  that  the 
agreement  in  question  is  valid  and  binding  between  the 
parties. 

Among  other  things,  the  original  complaint  alleges,  as  a 
breach  of  the  contract,  in  effect,  that  said  Thiesen,  at  the  pro- 
curement of  the  defendant  Red  Cross  Drug  Company  and 
with  full  knowledge  on  its  part  of  the  terms  and  conditions  of 
said  contract,  engaged  with  that  company  as  manager  or  man- 
aging agent  or  superintendent  in  charge  of  the  stores  of  that 
company  at  Racine.  It  seems  to  be  conceded  that  a  short  time 
prior  to  the  commencement  of  this  action  the  defendant  Thie- 
sen was  employed  by  the  Red  Cross  Drug  Company,  and, 
among  other  things,  had  "also  assisted  in  the  management  of 
the  business  of  said  company."  We  do  not  feel  called  upon 
to  go  into  details.  They  will  be  revealed  upon  a  full  hearing 
upon  the  merits.  The  matter  of  granting  a  preliminary  in- 
junction was  necessarily  addressed  to  the  sound  discretion  of 
the  trial  court  Upon  the  facts  stated  we  cannot  say  that 
there  was  any  abuse  of  such  discretion  in  granting  the  injimc- 
tional  order  appealed  from. 
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The  amended  complaint  states  facts  sufficient  to  constitute 
a  cause  of  action  for  the  breach  of  such  contract,  not  only 
against  the  defendant  Thiesen  but  also  against  the  Bed  Cross 
Drug  Company. 

By  the  Court — ^Each  of  the  three  orders  of  the  circuit  court 
appealed  from  is  affirmed 


Statb  XX  BEL.  Pabeb,  Respondent,  vs.  Hinkxl,  City  Clerk, 

Appellant 

February  20— JtfarcA  19,  19(17. 

Intoxicating  Jiquora:  Licenaei:  Fixing  amount:  Milwaukee  cily 
charter:  Oeneral  laiOM  applicahle  to  MiluHiukee:  Mandamus: 
Judgment  of  dismissal  as  har  to  subsequent  action. 

1.  Since  the  enactment  of  ch.  807»  Laws  of  1883  (amending  the  Mil- 

waukee city  charter),  all  general  laws  affecting  liquor  licenses 
apply  to  the  city  of  Milwaukee  unless  in  themselves  they  show 
a  leglslatiye  purpose  to  the  contrary. 

2.  Ch.  296,  Laws  of  1885— sees.  1548,  1548&,  Stats.  (1898)— as  to  the- 

amount  of  the  license  fee  and  as  to  the  manner  of  increasing: 
that  amount,  is  applicable  to  the  city  of  Milwaukee. 

3.  Ch.  296,  Laws  of  1885,  prescribed  a  fixed  sum   ($200)   as  the- 

license  fee,  and  when  at  an  election  as  therein  prescribed  & 
majority  vote  is  cast  in  favor  of  a  higher  sum,  such  latter 
sum  is  "required  by  the  general  law." 

4.  In  case  of  such  a  result  of  an  election  in  the  city  of  Milwaukee, 

the  charter  itself,  as  amended  by  ch.  307,  Laws  of  1883,  com- 
mands  the  common  council  to  charge  the  higher  sum  for 
licenses. 

5.  Where  in  a  mandamus  action  to  compel  a  city  clerk  to  give  no- 

tice of  a  special  election  as  provided  in  sec.  1648^,  Stats. 
(1898),  the  petition  was  dismissed  for  failure  of  the  relator 
to  amend  it  after  the  overruling  of  a  demurrer  to  the  return, 
there  being  no  decision  on  the  merits,  the  Judgment  of  dis- 
missal is  not  a  bar  to  a  subsequent  similar  action  by  the  same 
relator  against  the  same  person  as  city  clerk,  based  upon  an- 
other request  for  a  special  election. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  George  Clementson,  Judge.     Affirmed. 

Mandamus  to  compel  appellant,  as  city  clerk,  to  call  a  spe- 
cial election  for  the  purpose  of  voting  upon  the  amount  of  li- 
cense fee  for  sale  of  liquors  in  Milwaukee,  in  accordance  with 
sec  15486,  Stats.  (1898).  The  return  conceded  the  filing  of 
the  petition  in  accordance  with  that  section  and  the  refusal  of 
the  appellant  to  so  act  on  the  ground  that  such  section  had  no 
application  within  the  city  of  Milwaukee  and  because  the 
common  council  had  already  fixed  the  license  fee  at  $200. 
Such  return  also  set  out  a  previous  similar  suit  for  mmidamus 
by  this  same  relator,  duly  determined  adversely  to  him  by 
judgment  of  the  superior  court  of  Milwaukee  county,  remain- 
ing unreversed.  The  proceedings  in  that  m^andamys  action, 
set  forth  in  the  answer,  disclosed  that  to  an  entirely  similar 
petition  and  writ  the  defendant  then,  as  now,  as  city  clerk, 
had  returned  his  refusal  to  call  the  election  on  the  ground  of 
the  inapplicability  of  said  general  statute  to  the  city  of  Mil- 
waukee, and  the  relator  demurred  to  said  return  as  not  stating 
facts  sufficient  to  constitute  a  defense,  after  hearing  on  which 
the  court  entered  order  that  the  demurrer  be  overruled  and 
the  alternative  writ  be  quashed  and  a  judgment  be  entered 
unless  the  relator  served  an  amended  petition  and  alternative 
writ  and  pay  oosts  within  the  time  limited.  It  is  alleged 
that  judgment  was  entered  in  accordance  with  such  order. 

To  the  return  in  this  case  the  relator  demurred,  and  the 
court  sustained  that  demurrer  by  order  reciting  that  it  ap- 
peared that  the  issue  could  not  be  varied  by  any  further  plead- 
ing and  ordering  judgment,  whereupon  judgment  was  entered 
for  a  peremptory  writ  commanding  the  defendant  as  city 
clerk  to  call  and  notify  a  special  election  in  the  manner  re- 
quired by  sec  1548i,  and  adjudging  recovery  of  costs  by  the 
relator  against  the  defendant,  from  which  judgment  the  city 
clerk  appeals. 

For  the  appellant  there  was  a  brief  by  Carl  Runge,  attoi> 


19]  JANUARY  TERM,  1907.  105 

State  ex  rel.  Faber  v.  Hinkel,  131  Wis.  103. 

noy,  and  Austin,  Fehr  dc  Oehrz,  of  counsel,  and  oral  argu- 
ment by  W.  H.  Austin. 

For  the  respondent  there  was  a  brief  by  C.  H.  Hamilton, 
and  oral  argument  by  Mr.  Hamilton  and  Mr.  C.  J.  Faher. 

Dodge,  J.  1.  This  case  presents  for  consideration  the 
construction  of  ch.  296,  Laws  of  1885,  now  in  substance  em- 
bodied in  sees.  1548,  1548&,  Stats.  (1898),  with  reference 
merely  to  the  inclusion  or  ezclusion  of  the  city  of  Milwaukee 
under  its  application.  That  act,  by  the  first  section,  now  sec. 
1548,  provided  for  the  granting  of  licenses  by  village  or  town 
boards  and  common  councils  of  the  respective  towns,  villages, 
and  cities,  and  provided  that  the  sum  to  be  paid  for  such 
franchises,  ^'subject  to  the  right  to  increase  the  same  as  in  this 
chapter  provided,"  be  in  cities  $200,  and  contained  various 
provisions  as  to  the  method  of  granting  and  the  term  of  the 
license,  the  giving  of  bond,  etc.  By  sea  8,  now  sec  15486^ 
it  was  provided  that  the  electors  of  the  several  cities,  villages, 
and  towns  in  the  state  may  hold  special  elections  for  the  pur- 
pose of  determining  the  amount  to  be  paid  for  license,  and, 
for  that  purpose,  it  was  made  the  duty  of  the  cily  clerk  of 
every  city,  on  request  to  him  in  writing  by  at  least  twelve 
qualified  voters,  to  forthwith  give  notice  of  a  special  election 
for  that  purpose  to  be  held  on  the  third  Tuesday  of  Septem- 
ber. The  section  prescribed  the  manner  of  holding  the  elec- 
tion, the  form  of  ballots,  and  provided  that  the  amount  to  be 
voted  on  might  be  either  $200,  $350,  or  $500,  the  figure  re- 
ceiving the  highest  number  of  votes  to  be  held  and  considered 
the  sum  to  be  paid  for  such  license  within  said  city  for  the 
three  years  succeeding  the  first  Tuesday  in  May  thereafter. 

From  the  original  organization  of  the  state,  and  indeed  be- 
fore, Milwaukee  had  existed  under  a  special  charter  which 
conferred  power  upon  the  board  of  aldermen  with  reference 
to  licenses.  At  some  periods  of  time  the  amount  of  the  fee 
had  been  specified  by  statute,  and  at  other  times  a  maximum 
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and  minimum  had  been  specified  within  whidi  the  aldermen 
might  fix  it  The  charter  had  persistently  contained,  and 
still  does  contain,  the  provision  that  the  ^neral  powjsrs 
granted  to  the  common  council  should  exist,  "anything  in  any 
general  law  of  this  state  to  the  contrary  notwithstanding;" 
and,  also,  "No  general  law  of  this  state,  contravening  the  pro- 
.  visions  of  this  act^  shall  be  considered  as  repealing,  amending 
or  modifying  the  same,  except  such  purpose  be  expressly  set 
forth  in  such  law.''  Meanwhile  various  statutes  had  been 
enacted  with  reference  to  the  granting  of  liquor  licenses  gen- 
erally in  the  state,  either  fixing  the  fe^  or  fixing  limits  within 
which  it  might  be  varied  by  local  authorities,  and  had  uni- 
formly been  deemed  not  to  control  the  subject  in  Milwaukee, 
nor,  indeed,  in  other  cities  in  the  state  having  special  charters 
with  express  provision  on  the  subject.  In  1882,  by  ch.  322, 
a  somewhat  general  revision  of  the  subject  throughout  the 
state  was  had  fixing  the  limits  between  $76  and  $200.  In 
1883,  by  ch.  307,  the  charter  of  Milwaukee  was  amended  by 
striking  out  the  limits  of  the  license  fee  existing  therein  and 
inserting  the  following:  "Provided,  the  amount  to  be  charged 
for  any  such  license  shall  not,  in  any  case,  be  less  than  the 
minimum  sum  nor  more  than  the  maximum  sum  required  by 
the  general  laws  of  this  state  to  be  paid  for  like  licenses  in  its 
towns  and  villages  of  the  state,  under  the  general  laws,  which 
are  hereby  made  applicable  to  all  licenses  granted  hereunder.'* 
And  such  provision  still  continues  in  force. 

The  conclusion  seems  to  us  unavoidable  that  the  amend- 
ment to  the  charter  in  1883  was  intended  to  so  limit  and 
modify  the  clauses  therein  excluding  from  application  to  Mil- 
waukee all  general  laws  not  expressly  declaring  a  purpose  to 
amend  its  charter,  to  the  extent  that  all  general  laws  a£Feeting 
liquor  licenses  shall  not  be  so  excluded  unless  in  themselves 
showing  a  legislative  purpose  not  to  apply  to  Milwaukee.  In 
the  act  of  1886  we  can  discover  no  evidence  of  such  intent. 
By  its  terms  it  applies  generally  to  the  cities  of  the  state,  and 
Milwaukee  is  in  that  category.     That  the  legislature  intended 
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the  act  to  affect  cities  having  special  charter  provisions  on  the 
subject  of  licenses  is  indicated  by  the  provision  in  the  last 
section  that  the  act  should  not  serve  to  lower  any  existent  li- 
cense fee  established  by  charter  or  ordinance  in  any  city.  In 
the  presence  of  such  obvious  legislative  intent  we  cannot  but 
hold  that  the  act  of  1885  as  to  the  amount  of  the  license  fee 
and  as  to  the  manner  of  increasing  that  amount  applied  to 
Milwaukee.  A  few  cases,  far  less  clear,  where  such  conclu- 
sion has  been  reached,  may  be  cited.  Brightman  v.  Kimer, 
22  Wis.  54;  Stale  v.  Fisher,  83  Wis.  154;  Raymond  v.  She- 
haygan,  76  Wis.  335,  45  K  W.  125;  State  ex  rel.  Bisch  v. 
Trustees,  121  Wis.  44,  52,  98  K  W.  954;  Dahlman  v.  Mil- 
waukee,  post,  p.  42T,  110  1?.  W.  479.  Of  course,  whatever  the 
scope  of  ch.  296,  Laws  of  1885,  the  same  must  be  accorded  to 
the  same  provisions  merely  continued  in  force  by  embodiment 
in  the  revisi<m  of  1898  (sees.  1548,  15486).  See  sec.  4985, 
Stats.  (1898). 

2.  From  another  starting  point  the  same  conclusion  must 
be  reached  for  reasons  not  argued.  The  amendment  to  the 
charter  (ch.  307,  Laws  of  1883)  contained : 

"Provided  the  amount  to  be  charged  for  any  such  license 
shall  not  in  any  case  be  less  than  the  minimum  sum  nor  more 
than  the  maximum  sum  required  by  the  general  laws." 

Obviously,  if  a  general  law  prescribed  a  fixed  sum,  and  not, 
as  then,  a  limit  of  range,  such  sum  would  be  both  maximum 
and  minimum,  and  must  be  charged.  It  seems  clear  that  ch. 
296,  Laws  of  1885,  did  just  this.  It  declared  that  whenever 
die  people  of  a  given  city  should  omit  to  vote  otherwise  the 
sum  should  be  $200,  neither  more  nor  less.  It  also  provided 
that  where,  in  manner  prescribed,  a  majority  vote  at  a  spe- 
cial election  should  be  cast  in  favor  of  either  $350  or  $500, 
such  sum  should  be  charged.  When  such  an  event  occurred, 
the  general  law  itself  required  a  specified  sum.  This  was 
clearly  a  local-option  law  of  the  class  fully  discussed  and  ex- 
plained in  Adams  v.  Beloit,  105  Wis.  363,  81  N.  W.  869, 
which,  potentially  existent  at  all  times  over  the  whole  state, 
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was  to  take  practical  effect  in  any  specific  locality  upon  tihe 
happening  of  the  event  of  a  special  election.  The  people  at 
euch  election  were  not  empowered  to  legislate,  but  create  or 
•declare  the  fact  upon  which  became  effective  the  behest  of  the 
legislature  that  the  sum  to  be  charged  for  a  license  shall  be 
$350  to  $500,  according  to  such  fact  Such  behest  was  a 
general  law.  State  ex  rel.  Att'y  Oen.  v.  O'Neill,  24  Wis, 
149 ;  Smith  v.  JanesviUe,  26  Wis.  291 ;  In  re  North  Milwaur 
kee,  93  Wis.  616,  67  N.  W.  1033;  Davey  v.  Jcenesville,  111 
Wis.  628,  635,  87  N.  W.  813 ;  Nash  v.  Fries,  129  Wis.  120, 
108  N.  W.  210 ;  State  ex  rel.  Haggard  v.  Pond,  93  Mo.  606, 
6  S.  W.  469.  Hence,  whenever  the  people  of  Milwaukee 
shall,  at  a  properly  held  special  election,  establish  the  fact  of . 
a  majority  sentiment  in  favor  of  one  of  the  higher  sums,  that 
«um  will  be  "required  by  general  law,"  in  the  very  words  of 
the  charter,  and  by  that  charter  itself  the  common  council 
will  be  commanded  to  charge  that  sum  and  no  other.  For 
both  reasons  above  stated  we  hold  that  sec  1548&  imposes  a 
<5lear  and  imperative  duty  upon  the  city  clerk  to  give  notice 
of  a  special  election  in  manner  and  form  defined,  upon  pre- 
sentation of  a  written  request  complying  with  that  section, 
and  that  such  duty  should  be  compelled  by  mofndamtis  if  not 
performed  voluntarily.  Neu  v.  Voege,  96  Wis.  489,  71  N. 
W.  880 ;  State  ex  rel  Spence  v,  Dick,  103  Wis.  407,  409,  79 
N.  W.  421. 

3.  Some  contention  is  made  that  the  present  action  is 
barred  because  of  the  dismissal  of  a  similar  action  instituted 
by  the  same  relator  and  against  the  same  person  as  cily  clerk, 
to  compel  similar  action  the  year  previous,  upon  another  re- 
quest for  a  special  election.  Without  passing  upon  the  bind- 
ing effect  of  a  judgment  between  parties  situated  as  these  are, 
one  as  a  champion  of  public  interests  and  the  other  as  a  public 
officer,  and  affecting  another,  though  similar,  official  act,  it 
suffices  to  point  out  that  this  and  the  former  proceeding  are 
based  on  different  causes  of  action.     Hence  the  judgment  in 
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the  former  is  a  bar,  at  most,  only  as  to  such  matters  as  affirm- 
atively appear  to  have  been  actually  decided.  The  judgment 
in  the  former  case  was  merely  a  dismissal  for  failure  of  the 
relator  to  amend  his  petition  after  the  overruling  a  demurrer 
to  the  return.  It  su^ests  no  decision  on  the  merits,  and 
therefore,  in  and  of  itself,  is  no  bar  to  this  action  or  to  con- 
sideration of  the  questions  now  decided.  Wentworth  v.  Ra- 
cine Co.  99  Wis.  26,  74  K  W.  551 ;  OruneH  v.  Spalding, 
104  Wis.  193,  80  K  W.  589 ;  Montpelier  8.  B.  &  T.  Co.  v. 
School  List.  115  Wis.  622,  635,  92  K  W.  439;  Pereles  v. 
Gross,  126  Wis.  122,  132, 105  K  W.  217. 
By  the  Covrt. — Judgment  affirmed. 


Beowk  and  another,  Appellants,  vs.  Search,  Eespondent. 

February  20— March  19,  1907. 

Contracts:  Rescission:  Fraud:  Materiality  of  false  representations: 

Estoppel. 

1.  Upon  being  solicited  by  plaintiffs'  agent,  defendant  declined  to 

make  a  contract  for  the  attendance  of  his  daughter  at  plaint- 
iffs' business  college  unless  some  of  her  former  classmates  in 
school  should  attend  the  college  at  the  same  time,  and  was 
thereupon  induced  to  make  such  a  contract  by  false  represen- 
tations of  the  agent  that  he  had  secured  similar  contracts  from 
the  parents  of  several  of  the  daughter's  classmates,  naming 
three  of  them  specifically.  Held,  that  such  representations 
were  relevant  and  material  to  the  negotiations  and  constituted 
a  fraud  which  warranted  defendant  in  rescinding  the  contract. 

2.  Defendant's  refusal  to  send  his  daughter  to  the  college  or  to 

make  any  payment  after  learning  of  such  fraud  was  in  effect 
a  repudiation  of  the  contract  and,  the  contract  being  teholly 
executory  and  plaintiffs  not  having  changed  their  position  or 
incurred  any  liability  on  account  of  it,  defendant  was  not  es- 
topped to  set  up  the  fraud  as  a  defense  to  an  action  on  the 
contract 
2.  The  fact  that  plaintifte  had  paid  their  agent  for  his  services  in 
securing  the  contract  from  defendant  did  not  affect  defendfint's 
rights. 
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Appeal,  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  Orren  T.  Williams,  Circuit  Judge.    Affirmed. 

An  action  to  recover  the  amount  due  under  the  following 
written  agreement: 

"Milwaukee,  Wis.,  July  22,  1902. 

''.Received  of  H,  A,  Brown  and  W.  W.  Way,  proprietors  of 
the  Cream  City  Business  College,  a  certificate  of  tuition  for  a 
1 2  mo.  course  of  instruction  in  the  day  session  of  the  Cream 
City  Business  College,  Milwaukee,  Wis.,  for  which  I  agree 
to  pay  said  Brown  &  Way,  or  order,  the  sum  of  one  hundred 
twenty  dollars  ($120.00)  as  follows:  $10.00  on  the  1  of  Sept, 
1902,  and  $10.00  on  the  1  day  of  each' succeeding  month  there- 
iifter  until  all  is  paid. 

"Value  received. 

"(Name)  Frank  Search, 
"Jno.  J.  Dalton.     •  (Address)      469  Greenbush  St" 

The  certificate  mentioned  in  the  above  instrument  was  as 
follows: 

"No. .  Certificate  of  Tuition.  $ . 

"Cream  Citv  Business  College. 

"Mack  Block, 

"Milwaukee,  Wis. 

"This  certifies  that  Laura  Search  is  entitled  to  a  twelve 

months'  course  of  instruction  in  the  business  and  shorthand 

departments  of  this  institution,  day  session,  in  consideration 

of  the  payment  of  one  hundred  twenty  ($120.00)  dollars  and 

subject  to  the  rules  and  regulations  of  the  college,  said  course 

to  begin  on  or  about  the  first  day  of  September,  1902. 

"Given  under  our  hands  k  seal  this  22nd  day  of  July,  1902. 

"H.  A.  Browx,  . 
"W.  W.  Way, 

"Proprietors. 
"Per  Jno.  J.  Dalton." 

Plaintiffs  conducted  the  Cream  City  Business  College,  and 
were  prepared  to  furnish  defendant's  daughter  the  instruction 
specified  in  the  written  certificate. 

Defendant  admits  the  making  and  execution  of  the  agree- 
ment, but  alleges  that  plaintiffs'  agent,  Jno.  J.  Dalton,  in- 
duced him  to  make  and  execute  it  through  false  and  fraudu- 
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lent  representations.  He  pleads  such  fraud  in  defense  of  its 
enforcement  in  this  action. 

It  appears  that  Jno.  J.  Dalton  was  the  authorized  agent 
of  plaintiffs  in  the  negotiations  with  defendant  Mr.  Dalton 
called  on  defendant  with  a  view  to  obtaining  from  him  his 
agreement  to  send  his  daughter  to  this  business  college.  Dur- 
ing the  negotiations  defendant  informed  Dalton  that  he  ex- 
pected to  have  his  daughter  attend  a  business  college,  but  that 
he  wished  to  have  her  attend  a  college  where  some  of  her 
classmates  from  the  school  she  had  recently  attended  would 
attend.  Thereupon  Dalton  informed  him  that  he  had  ob- 
tained and  secured  contracts  from  parents  of  several  of  his 
daughter's  classmates,  naming  three  of  them  specifically,  and 
that  these  classmates  would  attend  plaintiffs'  coU^e  in  the 
succeeding  September.  Defendant,  relying  on  these  repre- 
sentations, agreed  and  made  the  contract  sued  on,  stipulating 
orally  that,  if  the  daughter's  classmates  did  not  so  attend  the 
college,  he  would  not  be  bound  by  the  contract  It  further 
appears  that,  in  truth  and  fact,  Dalton  had  not  obtained  any 
contracts  from  the  parents  of  such  classmates  of  defendant's 
daughter,  and  that  none  of  the  classmates  referred  to  attended 
plaintiffs'  business  college  as  Dalton  had  represented  their 
parents  had  contracted  to  have  them  attend. 

In  the  succeeding  October,  when  defendant  and  his  daugh- 
ter learned  that  none  of  her  classmates  specified  in  the  nego- 
tiations with  Dalton  were  in  fact  attending  plaintiffs'  college, 
defendant  declined  to  have  his  daughter  attend  and  receive 
the  instruction  agreed  upon  in  the  written  contract,  remailed 
the  contract  to  plaintiffs'  address,  and  refused  to  pay  any  of 
the  sums  specified  in  the  contract  Plaintiffs  testified  that 
they  never  received  the  written  contract  defendant  claims  to 
have  mailed  them,  that  they  had  no  knowledge  of  any  of  the 
alleged  misrepresentations  of  their  agent,  Dalton,  and  that 
they  were  conducting  the  business  college  referred  to  in  the 
contract  and  certificate. 

The  court  submitted  to  the  jury  the  questions  whether  there 
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was. a  conditional  delivery  of  the  contract,  and  whether  de- 
fendant was  induced  to  make  the  contract  through  the  false 
and  fraudulent  representations  of  the  plaintiffs'  agent,  Dal- 
ton.  The  jury  found  for  the  defendant,  and  judgment  was 
awarded  in  his  favor  upon  the  verdict.  This  is  an  appeal 
from  such  judgment 

For  the  appellants  there  was  a  brief  by  W.  E.  &  F.  P. 
Burke,  and  oral  argument  by  Louis  A.  Lecher.  To  the  point 
that  no  legal  fraud  was  shown,  they  cited  14  Am.  &  Eng. 
Ency.  of  Law  (2d  ed.)  140;  Elliott,  Ev.  §  2137;  1  Bigelow, 
Fraud,  497;  Williams  v.  McFadden,  28  Fla.  143, 11  Am.  St 
Rep.  345 ;  3  Sutherland,  Dam.  584,  585  (3d  ed.  §  1167) ; 
Hall  V.  Johnson,  41  Mich.  286,  2  K  W.  55,  57,  68 ;  Davis  v. 
Davis,  97  Mich.  419,  56  N.  W.  774;  Britton  v.  Supreme 
Council  B.  A.  46  N.  J.  Eq.  102, 19  Am.  St  Eep.  376-382 ; 
Am.  Bldg.  &  L.  Asso.  v.  Bewr,  48  Neb.  455,  67  N.  W.  500; 
Castlemun  v.  Griffin,  13  Wis.  535,  538 ;  Barber  v.  KUboum, 
16  Wis.  485,  489;  Foster  v.  Taggart,  54  Wis.  391,  393;  Mc- 
Donald V.  Daniels,  58  Wis.  426,  428,  429;  Mamloch  v.  Fair- 
hanks,  46  Wis.  415,  416^18. 

Fred  Doering,  for  the  respondent 

SiEBECKEB,  J.  It  is  averrcd  that  plaintiffs  were  entitled 
to  a  direction  of  judgment  in  their  favor  upon  the  ground 
that  the  evidence  in  the  case  failed  to  show  either  a  condi* 
tional  delivery  of  the  contract  by  defendant  to  plaintiffs^ 
agent,  Dalton,  or  that  such  agent  had  committed  any  fraud  by 
which  defendant  was  induced,  as  claimed,  to  make,  execute, 
and  deliver  it  The  proof  of  the  delivery  of  the  contract  is 
undisputed,  and  we  find  nothing  in  the  evidence  to  show  that 
the  contract  was  not  to  be  effective  unless  some  future  speci- 
fied act  was  performed  or  some  event  occurred.  No  evidence 
aside  from  that  of  defendant  was  offered  on  this  subject,  and 
from  that  testimony  it  is  clear  that  the  delivery  of  the  contract 
to  Dalton  in  its  completed  form  was  not  a  conditional  do- 
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livery,  but  that  the  contract  was  executed  and  delivered  as  a 
completed  agreement.  So  far  as  delivery  was  concerned, 
nothing  further  was  required  to  complete  it  and  make  the 
agreement  effective  between  the  parties.  XJnder  these  circum- 
stances it  devolved  on  the  court  to  declare  that  there  was  a 
delivery  of  the  contract  to  plaintiffs'  agent 

In  respect  to  the  fraudulent  conduct  of  plaintiffs'  agent, 
which  defendant  alleges  induced  him  to  make  and  execute 
the  contract,  plaintiffs  claim  that  the  undisputed  facts  and 
circumstances  show  that  the  negotiations  between  Dalton  and 
defcpidant,  resulting  in  this  contract,  were  free  from  any  ma- 
terial misrepresentations  by  Dalton,  and  therefore  no  grounds 
have  been  shown  for  an  avoidance  of  the  contract  by  defend- 
ant The  proof  is  uncontradicted  that  defendant  declined  to 
make  a  contract  for  the  attendance  of  his  daughter  at  plaint- 
iffs' college  unless  her  classmates  at  the  school  she  had  there- 
tofore attended  should  al^nd  plaintiffs'  college  at  the  same 
time;  that  Dalton  thereupon  represented  to  defendant  that 
such  classmates  had  determined  to  attend  plaintiffs'  college 
for  a  course  of  instruction,  and  that  he  had  secured  contracts 
to  that  effect  from  the  parents  of  three  classmates,  naming 
them;  and  that  defendant  was  thereby  induced  to  make,  exe- 
cute, and  deliver  the  contract  sued  on.  The  falsity  of  these 
representations  is  not  disputed,  but  it  is  averred  that  they  do 
not  constitute  a  representation  material  to  the  transaction  em- 
bodied in  the  contract,  and  therefore  do  not  constitute  a  fraud 
and  cannot  affect  its  validity.  The  representation  was  clearly 
germane  to  the  transaction,  and  obviously  was  of  such  weight 
and  importance  to  defendant  as  to  induce  him  to  bargain  for 
a  course  of  instruction  for  his  daughter  in  plaintiffs'  college. 
The  association  with  her  former  classmates  while  attending 
plaintiffs'  college  was  a  matter  of  such  substantial  importance 
to  defendant  that  he  was  justified  in  allowing  it  to  determine 
his  conduct  in  the  transaction.  This  made  the  misrepresenta- 
tion relevant  and  material  to  the  negotiations,  and  furnished  a 
Vol.  131— 8 
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substantial  basis  for  the  perpetration  of  a  fraud.  It  also  ap- 
pears that  the  evidence  on  this  issue  is  not  in  conflict;  and  it 
ehowB  that  the  misrepresentation  was  made  by  Dalton  and 
that  it  induced  defendant  to  make  and  deliver  the  contract 
The  facts  and  circumstances  showing  fraud  are  so  clear  as  to 
exclude  any  different  inference  from  them,  thus  leaving  noth- 
ing for  the  jury  to  determine,  and  called  upon  the  court  to  de- 
cide as  matter  of  law  that  the  alleged  fraud  was  established. 
Pratt  V.  Darling,  125  Wis.  93,  103  K  W.  229 ;  Palmer  v. 
Goldberg,  128  Wis.  103, 107  N.  W.  478,  and  cases  cited. 

Under  the  terms  of  the  contract,  to  compensate  plaintiffs 
for  giving  his  daughter  a  twelve  months'  course  of  instruction 
in  their  business  college,  defendant  obligated  himself  to  pay 
them  the  sum  of  $120  in  monthly  instalments  of  $10,  begin- 
ni]%  on  September  1st  succeeding  its  execution  in  July.  In 
the  early  part  of  October  following  defendant's  daughter  was 
prepared  to  «iter  upon  the  course  of  instruction,  and  then  de- 
fendant became  informed  that  none  of  her  classmates  were  in 
attendance  at  the  college  as  Dalton  had  Represented  they 
would  be.  Defendant  tiiereupon  omitted  to  comply  with  the 
agreement  and  refused  to  pay  the  amoimts  due  and  to  have 
his  daughter  attend  the  collie.  He  also  claims  to  have 
mailed  his  copy  of  the  contract  to  plaintiffs,  but  they  testify 
that  they  never  received  it.  No  further  steps  were  taken  by 
either  party  to  the  contract  until  this  action  was  commenced 
to  enforce  payment 

It  is  urged  that  defendant  is  estopped  from  interposing  the 
defense  of  fraud  for  f aijure  to  give  notice  of  rescission.  This 
is  claimed  upon  the  well-established  principle  that,  if  a  party 
to  an  agreement  eeeks  total  rescission  on  account  of  the  fraud 
of  the  other  party,  upon  being  informed  of  the  fraud  he  must 
repudiate  the  transaction  promptly  and  return  what  he  has 
received,  in  order  to  place  the  opposite  party  as  nearly  in 
statu  quo  as  tiie  circumstances  will  reasonably  permit  The 
defendant  omitted  to  comply  with  the  terms  of  the  agreement 
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At  the  time  of  such  failure  plaintiffs  had  not  parted  with  any- 
thing in  reliance  on  it,  and  it  is  not  shown  that  they  incurred 
any  liability  on  account  of  it  Presumably  they  stood  in 
readiness  to  perform  their  part  of  the  agreement  in  Septem- 
ber if  defendant  should  choose  to  enforce  it  Up  to  this  time 
the  contract  was  an  executory  one.  Defendant's  failure  to 
comply  with  its  terms  was,  in  effect,  a  repudit^tion  of  it,  and 
left  plaintiffs,  in  relation  to  the  contract,  in  the  same  position 
they  were  in  at  the  time  it  was  made.  It  does  not  appear 
that  they  thereafter  changed  their  position  in  relation  to  it, 
or  that  they  incurred  any  liability  on  account  of  it  The 
action  of  the  defendant  in  refusing  to  send  his  daughter  to 
the  college  and  to  pay  the  instalment  as  required  by  the  terms 
of  the  agreement  clearly  informed  plaintiffs  that  he  refused 
affirmance  of  the  contract,  and  left  the  parties  practically  in 
their  original  positions  up  to  the  time  action  was  commenced. 
Under  these  circumstances  nothing  has  transpired  to  operate 
as  a  waiver  of  the  right  of  defendant  to  assert  the  fraud  in 
avoidance  of  the  agreement  1  Page,  Cent  §  136 ;  2  Par- 
sons, Cont  (9th  ed.)  780;  1  Bigelow,  Fraud,  434  et  seq.; 
Zang  v.  Adams,  23  CoIq.  408,  48  Pac  509. 

Exception  was  taken  to  the  ruling  by  which  the  court  ex- 
cluded proof  of  payment  by  plaintiffs  to  Dalton  for  his  serv- 
ices in  securing  this  contract  It  is  to  be  presumed  that  they 
paid  for  such  services,  but  this  fact  can  in  no  way  affect 
plaintiffs'  or  defendant's  rights  under  the  issues  in  this  case. 
Upon  the  considerations  above  stated  defendant  was  entitled 
to  judgment  in  his  favor. 

By  the  Covrt. — Judgment  affirmed. 
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CoBTHBOTicuT  MuTUAL  LiPB  INSURANCE  CoMPANY,  Respond- 
ent, vs.  Goldsmith,  imp.,  Appellant. 
Same,  Appellant,  vs.  Samb,  imp.,  Eespondent. 

FelMTUary  20— March  f9,  1907. 

Mechanics*  liens:  Foreclosure  sale:  Title  acquired  t>y  purchaser:  In- 
choate dower  right  previously  acquired  by  mortgagee:  Privity, 

1.  After  the  entry  of  Judgment  of  foreclosure  of  a  mortgage  of  land 

executed  by  the  owner  and  his  wife,  the  mortgagee  was  made 
a  party  to  an  action  to  foreclose  certain  mechanics'  liens  and 
judgment  was  entered  therein  adjudging  that  said  liens  were 
prior  to  all  other  claims,  that  the  premises  be  sold  to  satisfy 
said  liens,  and  that  on  sale  the  rights  of  all  parties,  including 
the  mortgagor  and  mortgagee,  be  barred  and  foreclosed.  There- 
after at  the  sale  on  foreclosure  of  the  mortgage  the  premises 
were  purchased  by  the  mortgagee,  and  afterwards  they  were 
sold  under  the  Judgment  of  foreclosure  of  the  mechanics'  liens. 
Held,  that  under  the  sale  on  foreclosure  of  the  mortgage  the 
mortgagee  acquired  the  interest  of  the  mortgagor  discharged 
of  all  inchoate  right  of  dower  in  the  mortgagor's  wife,  and 
that  such  inchoate  right  of  dower  was  not  revlTed  by  the  fore- 
closure of  the  mechanics'  liens,  but,  under  sees.  3321,  3324, 
8326,  Stats.  (1898),  passed  to  the  purchaser  at  the  mechanic's 
lien  sale. 

2.  Privity  between  the  mortgagee  and  the  purchaser  at  the  me- 

chanic's lien  sale  was  established  by  the  statutes  mentiohed. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  Warren  D.  Tarrant,  Circuit  Judge.  Affirmed 
on  defendant's  appeal;  reversed  on  that  of  plaintiff. 

This  ajction  was  brought  by  the  plaintiff,  Connecticut  Mu- 
tual Life  Insurance  Company,  June  24,  1898,  to  foreclose  a 
mortgage  upon  the  property  described  in  the  complaint,  situ- 
ate in  the  city  of  Milwaukee,  Wisconsin,  against  the  appellant 
Alpha  0.  Goldsmith,  impleaded  with  others.  The  facts  in 
the  case,  so  far  as  they  have  any  bearing  upon  the  questions 
necessary  to  consider  on  these  appeals,  are  few,  simple,  and 
undisputed. 
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On  November  26,  1891,  prior  thereto,  and  thereafter  the 
defendant  Bernard  Goldsmith  was  the  owner  of  the  premises 
in  question.  On  November  25,  1891,  various  mechanics' 
Hens  attached  to  the  premises.  On  June  17,  1893,  defend- 
ant Bernard  Goldsmith  and  appellant  Alpha  0.  Ooldsmith, 
his  wif e^  mortgaged  the  premises  to  the  plaintiff  to  secure 
$190,000  and  interest,  which  mortgage  was  duly  recorded. 
On  August  10, 1893,  suits  were  commenced  for  the  foreclosure 
of  the  mechanics'  liens  existing  against  the  premises.  On 
October  21,  1893,  defendant  Bernard  Goldsmith  and  ap- 
pellant Alpha  0.  OoldsmUK  mortgaged  the  premises  to  B.  E. 
,  Miller,  trustee,  to  secure  $176,000.  On  July  31,  1896,  Mil- 
ler, trustee,  brought  suit  to  foreclose  his  mortgage  above  re- 
ferred to,  and  duly  joined  as  defendants  the  defendant  herein 
Bernard  Goldsmith  and  appellant  Alpha  0.  Ooldsmith.  On 
September  12,  1896,  judgment  of  foreclosure  in  the  usual 
form  was  entered  in  the  suit  of  B.  E.  Miller,  trustee,  against 
Bernard  Goldsmith  and  wife,  decreeing  that  the  premises  be 
sold  to  pay  the  claim  of  Miller  amounting  to  $167,832,  and 
that  the  defendants  therein  be  barred  of  all  their  interest  in 
the  premises  described  in  the  complaint.  On  November  19, 
1896,  notice  of  lis  pendens  was  filed  in  the  mechanic's  lien 
suit,  and  on  November  20,  1866,  Miller,  trustee,  was  joined 
iis  a  defendant  On  Jime  12,  1897,  judgment  was  entered 
in  the  mechanic's  lien  suit,  by  which  it  was  determined  that 
there  was  due  the  several  lienholders,  in  the  aggregate,  the 
sum  of  $57,655.27,  which  sums  were  liens  on  the  premises 
prior  to  all  other  claims  and  mortgages,  and  that  said  liens 
attached  November  25, 1891,  and  the  judgment  provided  that 
the  premises  be  sold  to  satisfy  the  liens,  and  that  on  sale  the 
rights  and  claims  of  all  parties,  including  Bernard  Gold- 
smith, the  Connecticvi  Mutual  Life  Insura/nce  Company,  and 
B.  K.  Miller,  trustee,  be  forever  barred  and  foreclosed.  On 
November  1,  1897,  the  premises  were  sold  under  the  judg- 
ment entered  in  the  foreclosure  suit  brought  by  Miller,  trus- 
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tee,  and  bid  in  by  Miller,  and  a  conveyance  made  to  him  by 
the  sheriff,  which  sale  waa  duly  confirmed.  On  June  25, 
1900,  the  premises  were  sold  under  judgment  in  the  suit  for 
the  foreclosure  of  mechanics'  liens,  and  the  premised  pur* 
chased  by  the  plaintiff,  Connecticut  Mvtual  Life  Insurance 
Company. 

In  the  present  action,  brought  to  foreclose  the  $190,000 
mortgage  executed  to  the  plaintiff,  the  judgment  entered 
determined  that  there  was  due  the  plaintiff  the  sum  of 
$228,110.73;  that  the  plaintiff's  mortgage  was  not  merged 
in  the  free  title  it  had  acquired  under  the  sale  in  the  me- 
chanic's lien  action,  and  that  the  inchoate  dower  interest  of 
appellant  Alpha  0.  Ooldsmith  still  existed  in  the  premises, 
but  was  subject  to  the  plaintiff's  mortgage,  and  should  be 
barred  by  the  foreclosure  sale.  The  appellant  Alpha  O. 
Ooldsmith  appealed  from  the  whole  of  this  judgment^  and  the 
plaintiff  appealed  from  that  portion  thereof  decreeing  that 
appellant  Alpha  0,  OoldemiOi  had  an  indicate  dower  in  the 
premises. 

For  the  plaintiff  there  was  a  brief  by  Naih.  PereUs  <t  Sons, 
attorneys,  and  Turner,  Hunter  £  Oojf,  of  counsel,  and  oral 
argument  by  C.  F.  Hunter. 

For  the  defendant  there  were  briefs  by  Miller,  Mach  <fe 
Fairchild,  and  oral  argument  by  W.  D.  Hickman  and  A.  W . 
FairchUd. 

Kerwin,  J,  The  controlling  question  upon  both  appeals 
in  this  case  is  whether  the  inchoate  right  of  dower  of  the  ap- 
pellant Alpha  0.  Goldsmith  was  extinguished  by  the  fore- 
closure in  the  mechanics'  lien  suit.  It  is  claimed  on  the  part 
of  the  plaintiff  that  it  was,  while  on  the  part  of  the  appellant 
Alpha  0.  Ooldsmith  it  is  insisted  that  the  foreclosure  and 
sale  under  the  mechanics'  liens,  upon  the  undisputed  facts, 
operated  to  revive  in  the  appellant  Alpha  0.  Ooldsmith  her 
inchoate  dower  interest  which  she  had  released  in  the  mort- 
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gage  to  B.  K.  Miller,  trustee,  in  which  she  joined  with  her 
husband.  There  is  no  claim  here  on  the  part  of  the  plaintiff 
that  the  inchoate  right  of  dower  of  the  appellant  Alpha  0. 
Goldsmith  could  be  cut  off  by  a  mere  foreclosure  of  the 
mechanics'  liens  without  a  release  in  any  manner  of  her 
right  of  dower.  But  the  claim  of  plaintiff  is  that  the  inter- 
est of  B.  EL  Miller,  under  his  mortgage  from  defendant  Ber-* 
nard  Goldaihith  and  wife,  passed  to  the  plaintiff  under  the 
foreclosure  and  sale  in  the  mechanic's  lien  action.  It  ap- 
pears from  the  statement  of  facts  that  B.  K.  Miller  held  a 
mortgage  from  Bernard  Gbldsmith  and  wife,  Alpha  0.  Oold- 
smith,  subequent  to  the  mechanics'  liens,  and  that  this  mort- 
gage was  foreclosed,  and  a  judgment  entered  in  favor  of  Mil- 
ler barring  and  foreclosing  all  the  right,  title,  and  interest  of 
Bernard  Goldsmith  and  the  appellant  Alpha  0.  Ooldsmith  in 
the  premises  described  in  the  mortgage.  Subsequent  to  the 
entry  of  said  judgment  Miller  was  joined  as  defendant  in  the 
mechanic's  lien  action,  and  judgment  was  thereafter  ren- 
dered in  such  action  adjudging  that  the  premises  described 
in  the  complaint  and  all  the  right,  title,  and  interest  of  the 
defendants,  including  the  defendant  B.  K.  Miller,  or  any, 
person  claiming  under  them,  be  sold  in  accordance  with  the 
provisions  of  the  statute  for  sale  under  foreclosure  of  me- 
chanics' liens,  and  that  all  the  defendants  and  all  persons 
claiming  under  them,  or  either  of  them,  be  forever  barred 
and  foreclosed  of  all  right,  title,  interest,  and  equity  of  i^ 
demption  in  the  premises.  Under  this  judgment  the  property 
was  sold  and  purchased  by  plaintiff. 

A  very  able  and  interesting  argument  is  made  by  counsel 
for  appellant  Alpha  0.  Ooldsmith  to  the  point  that  the  fore- 
closure of  the  mechanics'  liens  operated  to  revive  the  inchoate 
right  of  dower  of  Mrs.  Ooldsmith,  and  some  stress  is  placed 
upon  the  fact  that  the  plaintiff  bid  in  the  property  at  the  me- 
chanic's lien  sale,  and  that  the  judgment  in  the  mechanic's 
lien  action  was  entered  Drior  to  the  sale  under  the  B.  K.  Mil- 
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ler  mortgage,  and  that  there  was  no  privity  between  the  plaint- 
iff  and  B.  K.  Miller.  But  we  think  sees.  8321,  3324,  3326, 
Stats.  (1898),  establish  the  privitj  and  are  decisive  of  the 
question.  Sec.  3324  provides  that  the  interest  of  the  owner 
of  the  premises  at  the  time  of  the  commencement  of  the  work, 
or  which  "he  or  any  person  claiming  under  him  has  since  ac- 
quired,'' shall  be  sold.  B.  K.  Miller,  through  his  judgment 
of  foreclosure  under  his  mortgage,  acquired  the  interest  of  the 
defendant  Bernard  Gbldsmith  discharged  of  all  inchoate  right 
of  dower  of  Alpha  0.  Ooldsmith,  and  this  interest  under  the 
statute  was  subject  to  the  mechanics'  liens,  since  it  was  an 
interest  held  by  a  person  claiming  under  the  defendant  Ber- 
nard Goldsmith  and  acquired  after  the  liens  attached.  The 
faxjt  that  Miller  bought  in  under  the  sale  on  his  foreclosure 
judgment  subsequent  to  the  judgment  in  the  mechanic's  lien 
action  does  not  better  Alpha  0.  Ooldsmith's  position,  since 
whatever  rights  Miller  got  by  his  judgment  or  under  it  were 
subject  to  the  rights  of  the  mechanic's  lien  claimants.  Mil- 
ler,  by  the  foreclosure  and  sale  under  his  mortgage,  acquired 
all  the  interest  of  Bernard  Goldsmith  and  Alpha  0.  Oold- 
smith,  and  such  interest  passed  under  the  sale  in  the  me- 
chanic's lien  action  to  the  plaintiff  by  force  of  sees.  3321, 
3324,  3326,  3169,  Stats.  (1898).  TaUman  v.  Ely,  6  Wis. 
244.  The  argument  of  counsel  for  appellant  Alpha  0.  Oold- 
smith  seems  to  be  that  the  title  of  Miller  through  the  me- 
chanic's lien  action  was  defeated,  that  the  mechanic's  lien 
action  was  hostile  to  the  daim  of  Miller  under  his  mortgage, 
and  that  when  his  rights  under  the  mortgage  were  barred  the 
dower  interest  was  revived.  But  we  think  this  result  by  no 
means  follows.  We  think  the  provisions  of  the  statutes  above 
referred  to  clearly  mean  that  the  purchaser  under  a  me- 
chanic's lien  sale  takes  the  interest  acquired  subsequently  to 
the  attaching  of  the  liens  by  any  person  daiming  under  the 
owner  of  the  premises  subsequent  to  the  doing  of  the  work  or 
the  furnishing  of  the  materials.     The  interest  of  Miller  un- 
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der  his  mortgage  waa  clearly  one  which  accrued  under  Ber- 
nard Goldsmith  since  the  mechanics'  liens  attached,  and, 
therefore,  under  the  statutes  above  referred  to,  was  subject  to 
the  mechanics'  liens. 

Sec-  3321,  Stats.  (1898),  respecting  actions  for  the  fore- 
closure of  mechanics'  liens,  provides  that  all  persons  having 
liens  upon  the  premises  by  mortgage,  judgment,  or  otherwise 
subsequent  to  the  lien  sought  to  be  foreclosed  may  be  joined 
as  parties  defendant  Sec.  3324,  respecting  judgments  in 
mechanic's  lien  actions,  provides  that  the  judgment  shall  di- 
rect that  the  interest  of  the  owner  of  the  premises  at  the  time 
of  the  commencement  of  the  work  or  furnishing  the  materials, 
*'or  which  he  or  any  person  claiming  under  him  has  since  aor 
quired,  ...  be  sold  to  satisfy  the  amount  of  the  lien  of  the 
plaintjifF.  ..."  Sec.  3326  provides  how  sales  under  such 
judgments  shall  be  made,  and  that  such  sales  shall  be  ab- 
solute and  without  redemption,  and  that  the  deed  given 
thereon  in  case  the  sale  is  confirmed  ^^shall  be  effectual  to 
pass  to  the  piirchaser  all  the  interest  in  the  premises  directed 
to  be  sold." 

It  appears  that  the  judgment  in  the  mechanic's  lien  action, 
and  under  which  the  plaintiff  derived  title,  was  in  the  usual 
form,  and  clearly  embraced  all  the  interest  which  Miller  ac- 
quired under  his  mortgage  foreclosure.  Miller  under  the 
foreclosure  of  his  mortgage  acquired  all  the  interest  of  the 
mortgagors  in  the  premises.  Sec  3169  provides  that  such 
deed  ''shall  vest  in  the  purchaser  all  the  right,  title  and  in- 
terest of  the  mortgagor,  his  heirs,  personal  representatives 
and  assigns  in  and  to  the  premises  sold  and  shall  be  a  bar  to 
all  daim,  right  or  equity  of  redemption  therein,  of  and  against 
the  parties  to  such  action,  their  heirs  and  personal  repre- 
sentatives, and  also  against  all  persons  claiming  under  them 
subsequent  to  the  filing  of  the  notice  of  the  pendency  of  the 
action  in  which  such  judgment  was  rendered."  We  therefore 
see  no  escape  from  the  conclusion  that  the  inchoate  dower  in- 
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terest  of  appellant  Alpha  0.  Ooldsmith  was  extinguished  and 
passed  to  Miller  under  his  mortgage  and  was  not  reviyed  by 
the  mechanio's  lien  judgment^  but  passed  to  the  purchaser* 
under  the  mechanic's  lien  sale.  Kumerous  other  qnestions 
are  discussed  upon  these  appeals,  but  we  do  not  consider  them 
material  from  the  view  we  take  of  the  case.  Since  Alpha  0. 
Ooldsmithj  appellant^  has  no  inchoate  dower  interest  in  the 
premises,  she  is  not  prejudiced  by  the  judgment  From  what 
has  been  said  it  follows  that  the  judgment  must  be  affirmed 
on  appeal  of  Alpha  0.  Ooldsmith  and  reversed  on  plaintiff's 
appeal. 

By  the  Court. — The  judgment  is  reversed,  and  the  cause 
remanded  with  instructions  to  enter  judgment  in  conformity 
with  this  opinion;  the  plaintiff  to  recover  costs. 


Logeman  Bbothebs  Company,  Eespondent,  vs.  E.  J.  Pbbuss 
Company,  Appellant 

Fehruary  21— March  ^,  19C7. 

8dlei:  Implied  y)arranty:  Attachment  to  he  connected  to  machine- 
Special  verdict:  Instructions  to  jury:  Burden  of  proof:  Bettinff 
aside  verdict:  Misconduct  of  jury:  Evidence:  Leading  questions: 
Immaterial  error, 

1.  There  is  no  Implied  warranty  of  the  practicability  of  connecting 

an  addition  or  new  attachment  to  a  machine  not  manufactured 
or  delivered  by  the  maker  of  the  attachment,  where  such  prac- 
ticability is  a  matter  as  apparent  to  the  vendee  as  to  said 
maker. 

2.  There  is  no  implied  warranty  that  the  addition  or  attachment 

will  answer  the  known  purpose  for  which  it  was  designed, 
where  the  capacity  to  do  the  work  intended  must  be  the  joint 
capacity  of  the  new  device  and  the  old  machine. 

3.  There  is  no  implied  warranty  that  a  machine  or  attachment  will 

do  the  work  for  which  it  is  intended,  where  it  is  made  accord- 
ing to  a  model  furnished  for  that  purpose  by  the  vendee. 
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L  A  qaestion  for  special  Terdict,  "Did  the  plaintUt  agree  to  manu- 
facture and  attach  to  defendant's  punching  press  certain  at* 
tachments  which  would  enable  the  defendant,  with  the  use  of 
such  press  when  equipped  with  such  attachments,  to  perform 
the  work  rsQulred  by  the  defendant?"  is  held  to  cover  the 
oontroyerted  facts  claimed  to  constitute  an  express  warranty, . 
80  that  a  negative  answer  thereto  negatived  the  existence  of 
any  such  warranty. 

5.  An  instruction  to  the  jury  that  as  to  such  question  the  burden 

of  proof  was  upon  the  defendant  was  not  misleading,  the  jury 
knowing  the  positions  taken  by  the  respective  parties  with 
reference  to  that  question. 

6.  Instructions  to  the  effect  that  burden  of  proof  means  the  duty 

of  proving  a  fact  by  the  preponderance  of  evidence;  that  pre- 
ponderance of  evidence  means  the  greater  convincing  power 
of  evidence;  that  that  side  has  furnished  the  preponderance 
of  evidence  which  has  produced  evidence  of  greater  convincing 
power  in  the  minds  of  the  jury  than  that  produced  by  the 
other  side;  that  the  party  upon  whom  rests  the  burden  of 
proof  does  not  lift  that  burden  by  merely  producing  a  prepon- 
derance of  the  evidence;  that  the  evidence  produced  by  him,, 
though  of  slightly  greater  convincing  power  than  that  of  his 
opponent,  may  still  be  weak  and  leave  the  mind  in  doubt;  and 
that  in  order  to  entitle  a  party  to  a  finding  in  his  favor  his 
evidence  must  not  only  be  of  greater  convincing  power,  but 
it  must  be  such  as  to  satisfy  or  convince  the  minds  of  the  jury 
of  the  truth  of  his  contention, — are  held  not  erroneous  as  beinr 
self-contradictory,  illogical,  or  misleading. 

7.  A  verdict  in  a  civil  action  should  not  be  set  aside  because  of  im- 

proper  conduct  of  jurors  not  occasioned  by  the  prevaillnr 
party  or  any  one  in  his  behalf,  where  the  court  cannot  see  that 
it  had  or  might  have  had  an  effect  unfavorable  to  the  losing 
party.  So  held  as  to  a  quarrel  leading  to  blows  between  two 
jurors  in  the  jury  room,  it  not  appearing  that  such  quarrel  had 
any  tendency  to  coerce  any  juror  to  agree  to  the  verdict 

8.  A  question  asked  by  plaintiff's  counsel  of  a  witness  for  plaint- 

iff: '^Counsel  [for  defendant]  has  asked  one  or  two  questions 
...  in  which  it  was  assumed  that  plaintiff  undertook  to  manu- 
facture those  attachments  and  fit  them  to  the  machine  so  that 
the  machine  would  perform,  or  be  able  to  perform,  the  work 
In  question.  Was  there  such  an  undertaking  on  the  part  of  the 
plaintiff?"  is  held  objectionable  as  leading  and  calling  for  a 
conclusion;  but  as  the  subject  of  the  question  had  been  already 
gone  over  by  both  parties  in  detail  and  the  question  came  as  a 
final  summing  up  on  rebuttal,  the  error  in  allowing  it  is  held 
not  to  have  been  prejudicial. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
Icee  county :  Waeeen  D.  Taerant,  Circuit  Judge.    AffirTtied. 

The  judgment  appealed  from  was  for  $180  in  favor  of  the 
plaintiff  in  an  action  on  contract  The  complaint  sought  re- 
covery for  work,  labor,  and  materials,  of  the  reasonable  value 
and  for  the  agreed  price  of  $180,  performed  and  furnished 
by  respondent  at  request  of  the  appellant  After  a  general 
denial  the  answer  averred  the  making  of  a  contract  whereby 
the  respondent  undertook  and  agreed  to  construct  and  erect 
in  working  order  a  press  for  the  use  of  the  appellant,  and 
guaranteed  that  the  same  would  perform  the  work  required 
by  the  appellant^  and  that  the  respondent  was  aware  of  the 
purpose  for  which  the  machine  was  to  be  used,  but  failed  to 
so  construct  the  machine  that  the  latter  was  sufficient  to  per- 
form the  work  required  by  the  appellant  The  evidence,  how- 
ever, established  that  the  appellant  had  possession  of  an  old 
press  upon  which  it  desired  some  punching  and  riveting  at- 
tachments for  the  purpose  of  punching  and  riveting  iron,  that 
it  furnished  the  respondent  a  sample  or  model  of  the  riveting 
•device  to  be  attached,  did  not  furnish  any  model  of  the  punch- 
ing device,  and  the  whole  order  was  given  at  once  by  one  entire 
contract  The  respondent  was  a  manufacturer  of  machinery 
and  knew  the  purpose  for  which  the  appellant  required  the  at- 
tachments. Of  the  $180  compensation,  the  work  and  mate- 
rial on  the  riveting  device  would  represent  about  $120  and 
on  the  punching  device  about  $60.  The  devices  were  con- 
structed and  attached  by  the  respondent  The  punching  de- 
vice failed  to  work,  not  on  account  of  any  fault  in  the  construc- 
tion or  material  of  the  device  itself,  but  by  reason  of  the 
difficulty  or  impracticability  of  connecting  it  to  and  using  it 
upon  the  old  press.  The  strips  of  iron  to  be  punched  were  of 
€uch  length  and  such  number  of  holes  were  required  to  be 
made  by  a  single  operation  of  the  machine  that  the  attach- 
ments for  punching  could  not  be  placed  so  that  the  punching 
stroke  was  in  a  direct  line  with  the  application  of  the  power. 
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Consequently  the  steel  punches  did  not  meet  the  dies  squarely 
and  broke  in  operation.  So  far  the  testimony  is  undisputed. 
There  was,  however,  a  considerable  conflict  of  evidence  with 
reference  to  whether  or  not  the  respondent,  after  having  ex- 
amined the  press  preparatory  to  making  and  connecting  the 
attachments  for  riveting  and  punching,  had  represented  that 
the  press  with  those  attadmients  could  be  used  for  appellant's- 
purposes ;  that  is  to  say,  would  do  the  work  of  punching  and 
riveting  as  required  by  the  appellant. 

A  special  verdict  was  submitted  to  the  jury  and  returned 
by  ihem  as  follows: 

'TDid  the  plaintiff  agree  to  manufacture  and  attach  to  de- 
fendant's punching  press  certain  attachments  which  would 
enable  the  defendant  with  the  use  of  such  press  when  equipped 
by  such  attachments  to  perform  the  work  required  by  the  de- 
fendant?   A.  No/' 

Ko  additional  or  different  question  was  requested  by  ap- 
pellant to  be  submitted  to  the  jury.  During  the  deliberations 
of  the  jury  a  quarrel  arose  in  the  jury  room  between  two  of 
the  jurors,  blows  were  struck,  and  after  the  jury  had  returned 
the  above  verdict  the  matter  was  brought  to  the  attention  of 
the  court  and  one  of  the  jurymen  engaged  in  the  quarrel  was 
fined  $10  and  the  other  $20  for  contempt  of  court. 

Edgar  L.  Wood,  attorney,  and  A.  C.  Umhreit,  of  counsel,. 
for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Kleist  4c  Bender, 
and  oral  argument  by  W.  H.  Bender. 

Timij:n,  J.  The  appellant  assigns  as  error  that  the  verdict 
submitted  fails  to  cover  all  the  issues  in  the  case  which  were 
for  the  jury.  For  the  purpose  of  determining  what  questions 
should  be  submitted  to  a  jury  in  cases  where  a  special  verdict 
is  called  for,  we  first  consider  the  issues  made  by  the  plead- 
ings, then  how  many  or  which  of  these  issues  have  been  elim- 
inated by  admissions  on  the  trial,  by  uncontradicted  evidence 
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concerning  such  issues,  or  by  failure  of  proof  on  the  part  of 
that  party  upon  whom  the  burden  of  proof  rests.  Without 
descending  into  the  details  of  evidence,  we  then  select  issues 
of  fact  which  remain  for  the  jury.  These  wiU  constitute  the 
special  verdict. 

The  single  question  submitted  to  the  jury  in  the  instant 
<5ase  covers  all  material  controverted  questions  of  fact  which 
remained  when  the  evidence  for  both  parties  closed.  It  did 
not  use  the  words  "express  warranty,"  but  it  covers  the  con- 
troverted facts  which  were  claimed  by  the  defendant  to  con- 
stitute an  express  warranty  in  this  case,  and  it  is  the  better 
for  this  quality.  Aj3  answered  it  is  sufficient  under  the  evi- 
dence in  this  case  to  which  it  applies  to  negative  the  exist- 
ence of  any  express  warranty.  But  the  defendant  contends 
that,  notwithstanding  this  negation  of  express  warranty,  there 
was  an  implied  warranty  that  the  manufactured  article  was 
reasonably  fit  for  the  purposes  for  which  it  was  known  by  the 
manufacturer  thereof  to  have  been  intended,  and  that  this 
legal  conclusion  follows  from  these  facts,  viz. :  The  defendant, 
a  manufacturing  corporation,  desired  a  machine  for  punch- 
ing and  riveting  steel  strips  about  fifty-four  inches  in  length, 
and  for  reasons  of  economy  attempted  to  fit  out  an  old  press 
which  it  had  with  attachments  for  punching  and  riveting,  and 
employed  the  plaintiff,  a  manufacturer,  to  do  this  work  for 
$180.  Before  closing  the  contract  the  plaintiff  was  shown  the 
old  press  so  to  be  fitted  up.  It  was  apparent  from  th>B  length 
of  the  steel  strips  to  be  punched,  the  number  of  holes  to  be 
made  at  one  stroke,  and  the  width  of  the  old  press  that  the 
punching  attachments  could  not  be  so  placed  on  the  old  press 
in  connection  with  the  riveting  apparatus  to  be  attached 
thereto  that  the  punching  stroke  would  be  in  a  direct  line  with 
the  application  of  the  power  which  moved  the  stroke.  A  plan 
or  model  for  the  construction  of  the  riveting  device  was  fur- 
nished by  the  defendant  to  the  plaintiff,  but  no  plan  or  model 
for  the  construction  of  the  punching  attachment  was  fur- 
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nished.  The  riveting  device  constituted  the  principal  part 
of  the  cost  of  manufacturing  and  attaching  these  two  devices 
to  the  old  press.  The  plaintiff  in  due  time  manufactured  and 
attached  to  Ihe  old  press  hoth  devices,  hut  the  pundiing  de- 
vice failed  to  work  properly,  not  on  account  of  any  defects  or 
imperfections  of  workmanship  or  material  in  the  device  itself, 
hut  hecause  of  the  difficulty  or  impossibility  of  so  connecting 
it  with  the  old  press  that  the  pxmching  stroke  was  in  a  direct 
line  with  the  power  applied  to  produce  that  stroke.  Under 
such  circumstances  is  there  any  warranty  implied  by  law? 
Both  parties  rely  on  FisJc  v.  Tank,  12  Wis.  276,  where  it  is 
said: 

"In  executory  contracts  for  a  specific  purpose,  especially 
by  manufacturers,  there  is  an  implied  warranty  that  the  ar- 
tide  delivered  shall  answer  the  purpose  for  whidi  it  was  de- 
signed.*' 

But  the  court  held  in  that  case  that  the  defendants  were  en- 
titled to  prove,  if  they  could,  that  it  was  the  weakness  of  the 
boat  or  the  negligence  or  the  want  of  skill  of  the  plaintiff  or 
his  agents,  and  not  the  defendants'  defective  or  unskilful 
workmanship,  which  caused  the  unsuccessful  operation  of  the 
machinery.  In  McQvaid  v.  Boss,  85  Wis.  492,  speaking  of 
the  doctrine  of  implied  warranty  in  general,  it  is  said  "to  be 
founded  on  an  actual  or  presumed  knowledge  by  the  vendor, 
as  manufacturer,  grower,  or  producer,  of  the  qualities  and 
fitness  of  the  thing  sold  for  the  purpose  for  which  it  was  in- 
tended." In  T.  B.  Scott  L.  Co.  v.  Hafner-Lothman  Mfg.  Co. 
91  Wis.  667,  65  N.  W.  513,  it  is  said : 

'*It  is  undoubtedly  the  rule,  as  contended  for  by  defend- 
ant, that  where  manufactured  articles  are  sold  for  a  particular 
purpose,  and  the  purchaser  does  not  have  an  opportimity  for 
inspection,  but  trusts  to  the  judgment  of  the  seller,  there  is 
an  implied  ccmtract  that  such  articles  will  come  within  the 
description  of  those  contracted  for,  and  be  merchantable  for 
the  particular  purpose  intended.  Merriam  v.  Field,  24  Wis. 
640;Benj.  Sales,  §657." 
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If  the  machine  is  manufactured  under  a  contract  according. 
to  a  model  furnished  by  the  vendee,  there  is  no  implied  war- 
ranty that  it  will  do  the  work.  /.  Thompson  Mfg.  Co.  v. 
Ounderson,  106  Wis.  449,  82  N.  W.  299.  When  the  article- 
ordered  is  to  be  of  a  particular  design  or  pattern  weU  defined 
and  understood  between  the  parties,  and  the  article  made  and 
delivered  in  pursuance  of  the  contract  conforms  to  the  pattern 
or  model, -there  is  no  warranty  implied  further  than  it  should 
be  of  good  workmanship  and  material.  Cosgrove  v.  Bennett^ 
32  Minn.  371,  20  K  W.  369,  as  cited  in  J.  Thompson  Mfg. 
Co.  V.  Gunderson,  supra.  So,  if  a  manufacturer  or  dealer 
contracts  to  sell  a  known  or  described  thing,  although  he  may 
know  the  purchaser  intends  it  for  a  specific  use,  if  he  delivers 
the  thing  sold  there  is  no  implied  warranty  that  it  will  answer 
or  is  suitable  for  the  specific  use  to  which  the  purchaser  in- 
tends applying  it  Id.,  citing  Oach^t  v.  Warren,  72  Ala.  288. 
To  the  same  effect:  Milwaukee  B.  Co.  v.  Duncan,  87  Wis. 
120,  58  N.  W.  232;  E.  McCormicJe  L.  Co.  v.  Winans,  126' 
Wis.  649, 105  K  W.  945 ;  La  Crosse  P.  Co.  v.  Helgeson,  127 
Wis.  622,  106  N.  W.  1094.  In  Carleton  v.  Jenks,  80  Fed. 
937,  26  C.  C.  A.  265,  the  contract  required  a  new  boiler  to  be" 
made  and  placed  in  a  vessel.  The  place  in  the  vessel  in  which 
the  boiler  should  be  placed  and  the  opportunities  and  ad- 
vantages for  fastening  the  boiler  therein  were  known  to  both 
parties,  or  at  least  as  plainly  observable  to  the  one  as  to  the 
other.  The  manufacturers  of  the  boiler  represented  that  the 
fastening  of  the  boiler  in  the  vessel  would  be  sufficient.  The 
court  said  on  the  question  as  to  whether  or  not  the  purchaser 
was  entitled  to  rely  upon  this  as  a  material  representation : 

"We  are  unable,  however,  to  find  much  force  in  this  sug- 
gestion. It  might  have  significance  if  the  question  related 
to  the  construction  of  the  boiler  itself,  and  applied  to  inherent 
defects,  or  those  which  were  not  as  readily  observable  to  the 
other  party  as  to  the  manufacturers ;  but  the  matter  of  the 
fastenings  to  the  boat  was  open  and  as  much  exposed  to  the 
inspection  and  judgment  of  the  appellants  as  to  the  manu- 
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facturers,  and  the  requirements  would  seem  to  be  as  much 
within  the  knowledge  of  the  manager,  the  captain  of  the  boat, 
and  more  especially  the  chief  engineer,  who  had  immediate 
charge  of  the  machinery,  as  to  any  one." 

After  holding  that  the  alleged  misrepresentation  was  a 
mere  expression  of  opinion  upon,  or  confidence  in,  the  mode 
or  auflSciency  of  the  fastenings,  and  not  intended  or  under- 
stood to  be  in  the  nature  of  a  contract^  the  court  passes  to  the 
question  of  implied  warranty,  and  disposes  of  that  as  follows : 

^'We  have,  as  already  stated,  found  that  here  there  was  no 
express  warranty,  and  there  can  be  no  implied  warranty,  that 
the  work  and  materials  furnished  were  suitable  and  adapted 
to  the  purpose,  in  respect  to  the  defect  which  it  is  claimed 
existed  here,  where  it  was  open,  and  as  plainly  observable  to 
the  vendee  as  it  was  to  any  one.  Jones  v.  Just,  L.  R.  3  Q.  B. 
197;  Kellogg  B.  Co.  v..  Hamilton,  110  U.  S.  108,  8  Sup.  Ct 
537;  Dushane  v.  Benedict,  120  U-  S.  680,  636,  7  Sup.  Ct. 
696." 

See,  also,  Davis  Calyx  D.  Co.  v.  Mallory,  137  Fed.  832, 
69  C.  C.  A.  662. 

In  the  instant  case  the  press  upon  which  the  attachments 
were  to  be  made  belonged  to  the  purchaser,  who  was  also  a 
manufacturer.  The  purchaser  must  be  presumed  to  have 
known  the  length  of  the  iron  strips  which  he  required  to  have 
punched  and  the  width  and  all  dimensions  of  the  press.  The 
contract  required  two  attachments,  one  for  riveting  and  one 
for  punching,  to  be  put  on  this  same  press.  The  vendee  fur- 
nished the  manufacturer  a  model  for  the  construction  of  the 
riveting  attachment.  The  jury  having  negatived  the  claim 
of  express  warranty  made  by  the  purchaser,  if  we  assume  for 
argument's  sake  that  the  purchaser,  being  defendant,  can  then 
fall  back  on  an  implied  warranty  which  he  has  not  pleaded, 
we  discover,  first,  that  his  motion  non  obstcmie  veredicto  was 
properly  denied,  because  the  implied  warranty  in  any  event 
would  not  cover  the  greater  part  of  the  contract,  which  related 
to  the  riveting  device  which  was  built  according  to  the  pur- 
VoL.  131 T- 9 
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chaser's  model ;  second,  that  the  implied  warranty  would  not 
cover  the  practicability  of  connecting  the  manufactured  at- 
tachments to  the  defendant's  old  press,  because  that  was  a 
matter  as  apparent  to  thp  purchaser  as  it  was  to  the  manu- 
facturer, and,  there  being  no  defect  in  Ae  workmanship  or 
material  of  the  devices  themselves  either  for  punching  or  rivet- 
ing, the  fault  lying  altogether  in  their  annexation  to  the  old 
press,  there  could  be  no  implied  warranty  in  any  event  An 
implied  warranty  does  not  aris^  merely  because  the  seller  or 
manufacturer  is  personally  wiser,  more  learned,  or  more  ex- 
perienced than  the  purchaser.  It  is  entirely  impersonal  It 
assumes  in  the  case  of  a  manufactured  article  coming  within 
the  rule  of  implied  warranty  that  the  manufacturer  has  made 
it  and  sold  it  to  do  the  work  for  which  it  was  intended,  in 
legal  effect  contracting  that  it  shall  do  such  work.  This  ex- 
cludes all  known  experimental  devices,  all  additions  or  an- 
nexations to  another  machine  not  manufactured  or  delivered 
by  the  seller  where  the  capacity  to  do  the  work  intended  must 
be  the  joint  capacity  of  the  new  device  and  the  old  machine. 
We  accordingly  find  that  there  was  no  implied  warranty 
shown  in  the  case  at  bar. 

It  is  argued  that  the  court  erred  in  charging  the  jury  that, 
as  to  the  question  submitted,  the  burden  of  proof  was  upon 
the  defendant  The  question  was  interrogative  in  form  :"Did 
the  plaintiff  agree,"  etc  I  The  court  said :  "The  burden  of 
proof  as  to  this  question  is  upon  the  defendant"  The  jury 
had  already  heard  the  version  of  the  plaintiff  and  that  of  de- 
fendant The  instructions  of  a  court  to  a  jury  must  be  con- 
strued with  reference  to  the  subject  matter  under  discussion, 
like  all  other  spoken  or  written  language.  The  jury  knew  the 
position  that  defendant  took  upon  that  matter  and  with  refer- 
ence to  that  question.  The  jury  also  knew  the  position  plaint- 
iff took  upon  that  matter  and  with  reference  to  that  question. 
The  charge  of  the  court  in  this  particular  was  therefore  clear 
to  a  jury  of  ordinary  intelligence. 
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Criticism  is  made  because  in  the  instructions  to  the  jury 
''T>urden  of  proof"  is  defined  to  mean  the  duty  of  proving  a 
fact  by  the  preponderance  of  evidence.  "Preponderance  of 
evidence"  is  then  defined  to  mean  the  greater  convincing 
power  of  evidence ;  but  the  definition  does  not  stop  there.  It 
is  further  illustrated  by  saying  that  in  the  trial  of  a  lawsuit 
that  side  has  furnished  the  preponderance  of  evidence  which 
has  produced  evidence  of  greater  convincing  power  in  the 
minds  of  the  jury  than  that  produced  by  the  other  side. 
These  observations  to  the  jury  seem  to  be  preliminary  to  the 
statement  which  follows,  in  these  words : 

"The  party  upon  whom  rests  the  burden  of  proof  does  not 
lift  that  burden  by  merely  producing  a  preponderance  of  the 
evidence.  He  may  produce  a  preponderance — ^ihat  is,  he  may 
produce  evidence  of  slightly  greater  convincing  power  to  that 
^ven  or  produced  by  his  opponent, — ^but  still  his  evidence 
may  be  weak  and  leave  the  mind  in  doubt  In  order  to  entitle 
a  party  to  a  finding  in  his  favor,  his  evidence  must  not  only  be 
of  greater  convincing  power,  but  it  must  be  such  as  to  satisfy 
or  convince  the  minds  of  the  jury  of  the  truth  of  his  conten- 
tion." 

To  the  appellant  this  instruction  seems  "self-contradictory, 
illogical,  misleading,  and  therefore  erroneous."  These  un- 
desirable qualities  are  found  by  appellant  because  the  jury 

*Vere  told  that  the  burden  as  to  this  question  was  upon  the 
defendant,  and  that  such  burden  meant  the  proving  of  what- 
ever fact  the  question  submitted  for  determination,  by  the 
preponderance  of  the  evidence,  and  that  a  preponderance  of 
the  evidence  meant  the  greater  convincing  power.  Yet  in  that 
immediate  connection  they  were  told  that  a  party  might  meet 
this  burden  of  proof  by  producing  evidence  of  a  greater  con- 
vincing power  than  that  produced  by  his  opponent  and  yet 
not  lift  ^is  burden,  because,  although  the  evidence  was  con- 
vincing, nevertheless  it  might  be  weak  and  leave  the  mind  in 
doubt.  We  cannot  conceive  how  convincing  evidence  or  evi- 
dence of  convincing  power  could  be  weak  and  leave  the  mind 
in  doubt" 
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See,  however,  Anderson  v.  Chicago  B.  Co.  127  Wis.  273^ 
280,  106  K  W.  1077.  If  there  is  any  conflict  between  the 
views  of  appellant's  counsel  and  those  expressed  in  the  case 
last  cited,  manifestly  the  latter  should  govern. 

The  matter  of  the  misconduct  of  the  jury  seems  to  have  been 
handled  by  the  learned  circuit  judge  with  skill  and  propriety. 
After  the  jury  had  returned  their  verdict  in  this  case,  the 
quarrel  in  the  jury  room  was  made  a  subject  of  investigation 
by  the  court  before  the  discharge  of  the  jury,  and  two  of  the 
jurors  were  found  guilty  of  contempt  of  court  for  striking  one 
another  in  the  jury  room  during  the  deliberations  on  their 
verdict  in  this  case,  but  thereafter  all  the  jurors  agreed  to 
this  verdict,  and  there  was  no  claim  made  by  the  jurymen 
that  the  agreement  of  either  was  £he  result  of  coercion.  Coun- 
sel now  argue  that  because  the  disagreement  which  gave  rise 
to  the  offensive  language,  which  in  turn  caused  the  blows, 
arose  in  the  discussion  of  this  case,  the  blows  and  violence 
necessarily  affected  the  verdict  by  coercing  one  or  the  other 
of  the  parties  engaged.  But  this  overlooks  the  fact  that  no 
such  claim  was  made  by  either  of  the  jurymen,  no  dissent 
from  the  verdict  expressed,  and  that  the  human  frailty  of 
anger  may,  and  often  does,  arise  from  slight  and  unimportant 
causes  on  account  of  some  side  remark  having  little  or  no 
bearing  upon  the  subject  under  discussion,  or  from  some  per- 
sonal or  offensive  allusion.  The  mere  fact  that  there  was  a 
quarrel  in  the  jury  room  and  that  the  quarrel  reached  that 
degree  of  violence  which  brought  the  parties  to  blows,  while 
undoubtedly  misconduct,  is  not  necessarily  misconduct  af- 
fecting the  verdict.  The  circuit  judge,  after  he  had  punished 
the  recalcitrant  jurors,  denied  a  motion  to  set  aside  this  ver- 
dict and  for  a  new  trial  based  on  this  ground.  His  oppor- 
tunities for  determining  whether  or  not  the  quarrel  affected 
the  verdict  were  most  excellent.  We  cannot  say  that  he  erred 
in  this  decision,  or  that  the  transactions  in  the  jury  room 
naturally  tended  to  coerce  or  threaten  any  member  of  the 
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jury  into  agreement  with  any  other  or  all  other  members. 
Brotvn  v.  State,  127  Wis.  193,  106  N.  W.  536,  presents  a 
different  question.  In  the  instant  case  there  is  a  lack  of  con- 
nection between  the  quarrel  and  its  effects  and  the  matter  of 
coercing  the  jurors  into  an  agreement  on  the  verdict  The 
rule  sustained  by  the  weight  of  anthorily  and  the  better  rea- 
son seems  to  be  that  laid  down  in  Jackson  v.  Smith,  21  Wis. 
2ff,  to  the  effect  "that  in  civil  cases,  if  such  improper  conduct 
does  not  appear  to  have  been  occasioned  by  the  prevailing 
party  or  any  one  in  his  behalf,  and  the  court  cannot  see  that 
it  had  or  might  have  an  effect  unfavorable  to  the  party  mov- 
ing for  a  new  trial,  the  verdict  ought  not  to  be  set  aside." 
See,  also,  Ca/rter  v.  Ford  P.  0.  Co.  85  Ind.  180;  Koehler  v. 
Cleary,  23  Minn.  325 ;  Clar^  v.  Lebanon,  63  Me.  393 ;  Crane 
V.  Sayre,  6  N.  J.  Law,  110. 

After  the  plaintiff  had  produced  its  evidence  in  chief  and 
rested,  and  the  defendant  had  produced  evidence  in  support 
of  the  affirmative  defenses  in  its  answer  and  rested,  and  after 
the  plaintiff  had  produced  its  evidence  in  rebuttal  of  the  last- 
mentioned  affirmative  defenses,  and  the  last  witness  for  the 
plaintiff  had  been  cross-examined,  upon  redirect  examination 
of  such  witness  by  counsel  for  the  plaintiff  the  following  ques- 
tion was  asked: 

"Counsel  [referring  to  counsel  for  defendant]  has  asked 
one  or  two  questions  here,  Mr.  Logeman,  in  which  it  was  as- 
sumed that  the  plaintiff  undertook  to  manufacture  these  atr 
tachments  and  fit  them  to  the  machine  so  that  the  machine 
would  perform,  or  be  able  to  perform,  the  work  in  question. 
Was  there  such  an  undertaking  on  the  part  of  the  plaintiff  ?" 

This  was  objected  to  as  leading  and  calling  for  a  conclusion, 
and  the  objection  was  overruled  and  proper  exception  taken, 
and  the  witness  answered,  "It  was  not"  We  cannot  approve 
of  this  ruling,  and,  were  it  not  that  the  subject  of  the  question 
had  been  already  gone  over  by  both  parties  in  detail  and  this . 
was  a  final  summing  up  on  rebuttal,  the  judgment  would  have 
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to  be  reversed — not  that  this  form  of  question  is  proper  in  re- 
examination or  rebuttal,  but  coming  at  that  stage  of  the  trial^ 
and  being  but  a  summary  of  matters  theretofore  testified  to  in 
detail,  the  court  is  not  convinced  that  the  ruling  was  preju- 
dicial to  the  appellant. 

By  the  Court. — The  judgment  of  the  circuit  court  is  af- 
firmed. 


Stjxlivaw,  Appellant,  vs.  Compressed  Aie  Rekovatob  ani> 
SwEEPBB  ManufactubinG'  Company,  Respondent 

February  21^March  19,  1907. 

Pfltents:  Annulment  of  license. 

In  an  action  to  revoke  and  annul  a  license  by  whicb  plaintiff  gave 
to  the  defendant  corporation  tlie  exclusive  right  to  make  and 
sell  a  patented  device,  the  facts  (showing,  among  other  things, 
that,  although  defendant  had  not  been  successful  in  making^ 
and  selling  the  machines  covered  by  the  invention,  yet  it  had 
acted  with  reasonable  diligence  and  had  complied  in  all  re- 
spects with  the  terms  of  the  license  agreement)  are  held  not 
to  entitle  plaintiff  to  any  relief. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  J.  C.  Ludwig,  Circuit  Judge.    Afflrmed. 

This  is  an  action  to  revoke,  set  aside,  and  annul  a  certain 
license  issued  to  the  defendant  by  the  plaintiff  and  one  J(Am 
H.  Stouthamer  October  19, 1905,  for  making,  using,  and  sell- 
ing pneumatic  renovators. 

It  appears  from  the  record,  and  is  undisputed  or  found 
by  the  court,  in  effect:  (1)  That  prior  to  November  25,  1904, 
said  device  had  been  invented  by  the  plaintiff  and  one  GJeorge 
J.  Harris,  and  on  that  day  they  filed  an  application  for  a 
patent  therefor,  which  application  is  still  pending.  Subse- 
quently, and  prior  to  the  issue  of  said  license,  said  Harris  had 
sold  all  his  right,  title,  and  interest  in  said  invention  to  said 
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Stouthamer,  who  held  a  recorded  assignment  thereof  from 
Harris.     October  19,  1905,  the  defendant  company  became 
incorporated  nnder  the  laws  of  this  state  with  a  capital  stock 
of  $50,000,  divided  into  500  shares  of  $100  each,  subscribed 
for  as  follows:  the  plaintiff  $23,500,  Stouthamer  $23,500, 
Dietz  $1,000,  Schultz  $1,000,  De  Swarte  $1,000,  which  par- 
ties were  all  made  directors,  and  Dietz  was  elected  president^ 
De  Swarte  vice-president,  the  plaintiff  secretary,  and  Stout- 
hamer treasurer.     (2)  The  defendant  accepted  all  of  said 
stock  subscriptions  and  called  them  all  in  and  made  them  pay- 
able.   Said  license  gave  to  the  defendant  the  exclusive  right 
to  make  and  use  said  device  until  the  issuance  of  the  patent, 
and  then  during  the  life  of  the  patent     (3)  The  considera- 
tion for  granting  said  license  was  $i0,b00  of  fully-paid  stock 
issued  to  the  plaintiff  and  a  like  amount  issued  to  Stouthamer, 
and  a  royalty  of  five  per  cent,  of  the  selling  price  of  each  ma- 
chine.    (4)  The  plaintiff  and  Stouthamer  each  turned  back 
or  attempted  to  turn  back  into  the  treasury  of  the  defendant 
the  balance  of  the  stock  so  subscribed  by  him — ^that  is  to  say, 
$13,500  each, — making  an  aggregate  anM)unt  of  $27,000,  for 
which  no  consideration  has  ever  been  paid  by  either  of  them, 
but  the  defendant  has  taken  no  action  thereon.     (5)  Of  the 
stock  so  turned  back  the  defendant  has,  by  and  with  the  con- 
sent of  the  plaintiff  and  Stouthamer,  re-issued  twelve  shares 
to  Dietz,  who  has  paid  therefor  to  the  defendant  $600  and  no 
more,  and  ten  shares  to  Keppel,  who  has  paid  therefor  $560 
and  no  more,  and  five  shares  par  value  to  George  Harris  for 
services  at  par.     (6)  Since  the  incorporation  of  the  defend- 
ant, Dietz  has  paid  to  the  defendant  to  apply  on  his  stock  sub- 
scriptions $1,490,  Stouthamer  has  paid  to  the  defendant  about 
$100,  and  Schultz  has  paid  in  $50.     (7)  The  plaintiff  ha» 
contributed  no  further  sum  than  mentioned  to  the  corporation. 
(8)  Lnmediately  after  the  organization  of  the  defendant  it 
commenced  the  Manufacture  of  renovators  embodying  said  in- 
vention.    (9)  From  the  organization  of  the  defendant  to 
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within  a  few  days  prior  to  the  commencement  of  the  action 
the  business  has  been  conducted  under  the  joint  management 
of  the  plaintiff  and  Stouthamer^  and  the  same  was  conducted 
harmoniously  at  all  of  said  times.  (10)  All  the  business  of 
said  corporation  was  done  with  the  consent  and  approval  of 
the  plaintiff,  and  without  objection  or  dissent  by  him  until 
the  commencement  of  this  action.  (11)  By  general  under- 
standing of  all  persons  interested,  but  without  corporate  ac- 
tion, the  defendant  was  to  issue  100  shares  of  its  stock  so  sub- 
scribed by  the  plaintiff  and  Stouthamer,  besides  the  100 
shares  which  were  issued  to  the  plaintiff  and  Stouihamer  as 
mentioned,  but  only  fifty-seven  shares  thereof  were  taken  as 
aforesaid.  (12)  The  defendant  through  its  said  management 
found  it  best  at  the  outset  to  change  the  construction  and  man- 
ner of  operating  said  device,  and  much  time  and  money  have 
been  consumed  in  making  such  changes,  to  all  of  which 
the  plaintiff  consented  and  advised  and  co-operated  therein. 
(13)  In  consideration  of  the  amount  of  the  capital  stock  em- 
ployed, the  best  results  obtainable  had  been  attained  at  the 
time  this  action  was  commenced.  (14)  The  defendant  has 
rendered  the  statements  required  by  said  license  to  be  made 
to  the  licensors  and  has  paid  all  royalties  due  on  said  license. 
(16)  The  defendant  has  acted  with  reasonable  diligence  under 
all  circumstances  attending  the  business,  and  has  complied 
with  the  terms  of  said  license  agreement  in  all  respects. 
(16)  The  charge  of  the  complaint  that  the  other  members  of 
the  defendant  or  any  of  them  have  conspired  against  the 
plaintiff  for  any  purpose  whatever  is  not  proven.  (17)  The 
charge  in  the  complaint  that  some  of  the  stockholders  have 
agreed  among  themselves  to  limit  the  output  of  the  corpora- 
tion is  not  proven,  and  none  of  said  stockholders  have  en- 
deavored to  compel  the  plaintiff  to  part  with  his  interest  in  the 
corporation,  and  it  is  not  true  that  the  business  of  the  defend- 
ant is  to  be  conducted  so  as  to  deprive  the  plaintiff  of  any 
revenue  from  the  sale  and  manufacture  of  said  renovators. 
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(18)  No  resolution  or  motion  was  ever  offered  or  made  by 
the  plaintiff  in  any  corporate  meeting  to  provide  for  the  issue 
of  any  more  of  said  stock,  and  no  action  has  ever  been  taken 
to  issue  any  more  of  said  stock.  (19)  All  parties  have  as- 
simied  that  such  unissued  stock  could  be  issued  for  an  amount 
less  than  par.  All  stockholders  have  made  numerous  efforts 
to  sell  or  dispose  of  some  of  said  unissued  st^k  at  prices 
ranging  from  50  to  100  per  cent  par  value,  but  none  of  said 
efforts  have  been  successful,  except  as  hereinbefore  stated. 
The  plaintiff  has  had  the  consent  and  co-operation  of  all  the 
members  and  officers  of  the  defendant  to  dispose  of  the  bal- 
ance of  said  100  shares  which  was  agreed  among  the  members 
to  be  issued,  but  no  unconditional  offer  has  been  received  for 
the  same  or  any  part  thereof,  and  no  offer  therefor,  or  for  any 
part  thereof,  at  par  has  been  obtained.  The  canceling  or  an- 
nulling of  said  license  would  render  the  investments  of  stock- 
holders other  than  the  plaintiff  valueless,  and  would  destroy 
the  business  of  the  defendant. 

As  conclusions  of  law  the  court  found,  in  effect,  (1)  that 
the  license  agreement  has  not  been  violated  by  the  defendant; 
(2)  that  the  plaintiff  is  not  entitled  to  any  of  the  relief  de- 
manded or  prayed  for  in  the  complaint;  (3)  that  the  prayer 
of  the  complaint  be  denied  on  the  merits,  and  the  complaint 
dismissed,  with  costs  and  disbursements  to  be  taxed  in  favor 
of  the  defendant  and  against  the  plaintiff;  and  judgment  was 
ordered  accordingly. 

From  the  judgment  so  entered  the  plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  Charles  H.  Hamilton 
and  Fred  A.  TeaU,  and  oral  argument  by  Mr.  Teall.  They 
contended,  inter  alia,  that  where,  as  here,  the  plaintiff  has 
given  an  irrevocable  license  to  the  defendant  for  which  he  has 
received  practically  no  consideration  and  whereby  he  is  de- 
prived of  the  right  to  manufacture  his  invention,  and  the  de- 
fendant refuses  or  fails  to  manufacture  it,  and  where  that 
contract  was  doubtless  induced  by  the  confidential  relations 
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existang  between  the  plaintiff  and  Mr.  Stouthamer,  who  is 
now  the  principal  stockholder  and  virtually  in  control  and 
management  of  the  company,  such  a  contract  is  virtually  in 
restraint  of  trade  and  is  unconscionable  and  without  consid* 
eration. 

Lyman  0.  Wheeler j  for  the  respondent. 

Cassoday,  0.  J.  The  findings  of  the  court  as  set  forth  in 
the  foregoing  statement  are  amply  sustained  by  the  evidence. 
The  facts  so  established  make  it  very  clear  that  the  plaintiff 
is  not  entitled  to  any  relief  in  this  action.  It  is  quite  obvious 
that  the  failure  to  successfully  manufacture  and  sell  the  ma- 
chines covered  by  the  invention  was  owing  to  a  want  of  cash 
capital.  In  fact,  the  plaintiff  testified  to  the  effect  that  to 
make  a  success  out  of  the  business  required  $10,000  or 
$15,000  of  cash  capital.  Of  course,  this  could  not  be  supplied 
by  issuing  paid-up  or  partially  paid-up  capital  stock  to  the 
owners  of  the  invention  as  consideration  therefor.  The 
method  of  raising  the  requisite  cash  capital  is,  of  course,  a 
matter  of  business  policy  and  administration. 

By  the  Court. — The  judgment  of  the  circuit  court  is  af- 
firmed. 


State  ex  eel.  Haeselich,  Respondent,  vs.  Sohwbitzsb, 

Appellant. 

February  tl— March  19,  1907. 

Justices*  courts:  Jurisdiction:  General  appearance:  Docket  entries: 
Watting  for  appearance:  Adjournments:  Certiorari. 

1.  A  statement  in  a  justice's  docket  that  at  the  return  hour  of  pro- 

cess all  parties  were  present  "in  court"  is  equivalent  to  a  state- 
ment that  all  parties  appeared. 

2.  A  general  appearance  is  a  waiver  of  defects  in  the  form  or  serv- 

ice of  process. 


19]  JANUARY  TERM,  1907.  13» 

State  ex  rel.  Haeselich  v.  Schweitzer,  131  Wis.  138. 

3.  A  Justice  Is  not  required,  under  sec.  3623,  Stats.  (1898),  to  wait 

one  hour  for  the  appearance  of  the  parties  if  they  appear 
sooner. 

4.  An  adjournment  within  the  discretionary  power  of  a  Justice  un- 

der sec.  3366,  Stats.  (1898),  does  not  deprive  him  of  Jurisdic- 
tion merely  because  made  on  plaintiff's  motion. 
6.  Jurisdictional  defects  not  set  forth  in  the  petition  for  a  writ  of 
certiorari  will  not  he  considered  on  such  writ 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Lawilei^gs  W.  Halsey,  Circuit  Judge.  Be- 
versed. 

For  the  appellant  there  was  a  brief  by  Churchill,  Bennett 
£  Churchill,  and  oral  argument  by  W.  H.  Churchill. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  ZehuJon  Pheait. 


WnrsLow,  J.  The  appellant,  Schweitzer,  commenced  sat 
action  for  unlawful  detainer  against  the  relator,  Haeselich^ 
before  a  justice  of  the  peace,  and  obtained  judgment  of  resti* 
tution  of  the  premises,  with  costs  and  $10  for  rent  due.  There- 
upon Haeselich  sued  out  a  writ  of  certiorari,  to  which  return^ 
was  duly  made,  and  after  trial  thereon  the  circuit  court  re- 
versed the  justice's  judgment,  and  Schmeitzer  appealed. 

Three  alleged  jurisdictional  defects  were  specified  in  ther 
petition,  and  these  will  be  briefly  considered. 

1.  It  appears  that  the  summons  issued  was  not  in  the  form 
prescribed  by  sec.  3362,  Stats.  (1898).  However,  it  further 
appears  from  the  docket  of  the  justice  before  whom  the  actioi^ 
was  commenced  that  on  the  return  day  of  the  summons  at  the 
hour  named  therein  all  parties  were  present  "in  court"  This 
is  equivalent  to  a  statement  that  all  parties  appeared.  Bran- 
dies V.  Bobinson,  45  "Wis.  464.  A  general  appearance  is  a 
waiver  of  defects  in  the  form  or  service  of  process.  Lowe  v.. 
Stringham,  14  Wis.  222 ;  Fulton  v.  State  ex  rel.  Meiners,  103 
Wis.  238,  79  K  W.  234. 

2.  It  is  objected  that  the  justice  before  whom  the  action 
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was  commenced  did  not  wait  one  hour  after  calling  the  case 
for  the  appearance  of  the  parties,  as  required  by  sec  3623, 
Stats.  (1898),  but  immediately  transmitted  the  case  to  the 
next  nearest  justice  on  account  of  kinship  to  the  appellant. 
There  are  at  least  two  sufficient  answers  to  this  objection,  viz. : 
(1)'  The  docket  shows  that  the  case  was  called  at  9  o'clock 
a.  m.,  which  was  the  hour  named  in  the  sunmions,  and  that 
the  papers  were  not  transmitted  until  10 :01  o'clock  a.  m. ; 
(2)  the  justice  was  nt)t  required  to  wait  an  hour  in  case  the 
parties  sooner  appeared.  Sec.  3623,  supra;  Brandies  v.  Bob- 
inson,  supra. 

3.  The  relator  did  not  appear  before  the  justice  to  whom 
the  case  was  transferred,  and  that  justice,  after  receiving  the 
papers,  adjourned  the  case  on  plaintiff's  motion  for  three 
days.  Sec.  3366,  Stats.  (1898),  specifically  provides  that  the 
justice  may,  ^'in  his  discretion,"  adjourn  the  trial  of  the  ac- 
tion, but  not  beyond  six  days  after  the  return  day  of  the  sum- 
mons. The  fact  that  the  plaintiff  moved  for  such  adjourn- 
ment did  not  deprive  the  justice  of  'his  discretionary  power. 
Therefore  the  record  shows  no  loss  of  jurisdiction  by  the  ad- 
journment 

We  have  been  referred  to  no  statute  authorizing  the  justice 
to  render  judgment  for  unpaid  rent  in  such  an  action,  but  as 
this  matter  was  not  set  forth  in  the  petition  for  the  writ  as  a 
jurisdictional  defect  it  is  not  to  be  considered.  TourviUe  v. 
8.  D.  Seavey  Co.  124  Wis.  66,  102  N.  W.  352. 

By  the  Court. — Judgment  reversed,  and  action  remanded 
with  directions  to  enter  judgment  affirming  the  judgment  of 
the  justice. 
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Qozj^  Appellant^  vs.  Fehb  and  another^  Bespondents. 

Fehruary  21— March  19,  1907. 

Promissory  notes:  Extension  of  time:  Consideration:  Mortgage  of 
wife's  separate  estate  to  secure  huslnrnd's  deht, 

1.  A  note  executed  by  husband  and  wife  as  collateral  to  a  prior 

note  of  the  husband.  In  consideration  of  a  definite  extension  of 
the  time  for  payment  of  such  prior  note,  is  valid  as  against  the 
husband. 

2.  A  mortgage  of  her  separate  property  given  by  a  married  woman 

to  secure  payment  of  her  husband's  obligation  is  valid  and  en- 
forceable in  equity,  and,  no  liability  at  law  on  her  part  being 
involved,  the  statute  of  frauds  relating  to  the  promise  of  one 
person  to  answer  for  the  debt  of  another  and  the  law  respecting 
a  wife's  Incapacity  to  incur  a  legal  liability  as  surety  for  her 
husband  have  no  application. 

Appeal  from  a  judgment  of  tho  circuit  court  for  Milwau- 
kee county :  J.  0.  Ludwig,  Circuit  Judge.    Affirmed. 

Action  to  set  aside  <a  mortgage.  The  issues  made  by  the 
pleadings  may  be  readily  seen  by  the  following  statement  of 
the  court's  conclusions  as  to  facts: 

1.  April  28, 1905,  Ernst  W.  Goll,  husband  of  the  plaintiff, 
was  indebted  to  the  defendant  bank  in  the  sum  of  $3,000  and 
interest  upon  his  promissory  note  of  March  15, 1905,  payable 
June  13,  1905,  signed  by  him  in  his  trade  name  of  Sundell 
&  Goll,  and  indorsed  for  his  accommodation  by  Henry  G. 
GolL 

2.  About  April  27, 1905,  said  bank  notified  Ernst  W.  Goll 
that  by  reason  of  the  indorsement  of  Henry  G.  Goll  not  being 
of  any  value  it  would  insist  upon  payment  of  the  note  at  ma- 
turity, unless  satisfactory  security  was  immediately  given  in 
place  of  the  indorser. 

3.  April  28,  1905,  said  Ernst  W.  Goll  appeared  at  said 
bank  with  his  wife  and  the  latter  then  agreed  and  did,  for  the 
consideration  hereinafter  named,  execute  a  note  for  $3,000 
with  her  husband,  dated  on  said  day,  payable  to  the  order  of 
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defendant  Fehr  one  year  after  its  date,  and  secured  payment 
thereof  by  a  mortgage  upon  her  property  mentioned  in  the 
complaint,  the  said  note  and  mortgage  being  delivered  to  said 
Fehr  and  subsequently  on  said  day  duly  assigned  to  said  bank, 
^hich  now  owns  the  same. 

4.  At  the  time  of  the  transaction  last  aforesaid  it  was 
agreed  between  the  plaintiff,  said  Ernst  W.  Goll,  the  defend- 
-ant  Fehr,  and  said  bank  that  upon  maturity  of  lie  first-men- 
tioned note  payment  thereof  should  not  be  demanded,  but 
that  it  should  be  extended  for  one  year  a:^r  April  28,  1905, 
and  that  the  second-mentioned  note  and  mortgage  securing 
the  same  should  stand  as  security  for  the  indebtedness  to  the 
bank  instead  of  the  note  indorsed  by  said  Henry  G.  Goll. 

5.  For  the  purpose  of  conforming  to  a  custom  of  national 
T)anks  not  to  make  paper  of  a  primary  debtor  payable  at  longer 
intervals  than*  ninety  days,  said  Ernst  W.  Gk>ll  in  his  afore- 
said trade  name  about  June  13,  1905,  September  11,  1905, 
and  again  December  10, 1905,  delivered  to  the  defendant  bank 
a  memorandum  note  for  $3,000,  each  being  a  renewal  of  the 
preceding  one,  tlie  last  of  which  notes  is  still  held  by  said  bank. 
Payment  of  none  of  said  memorandum  notes  was  demanded 
or  received,  it  being  understood  that  neither  of  them  should 
<;onstitute  a  substitute  for  the  note  and  mortgage  of  April  28, 
1905,  nor  constitute  an  extension  of  the  time  for  payment  of 
the  indebtedness  to  said  bank  beyond  the  one  year  agreed 
nipon. 

6.  January  18,  1906,  said  Ernst  W.  Goll  was  duly  ad- 
judged a  bankrupt 

7.  Said  note  of  March  15,  1905,  was  not  xrpon  its  ma- 
turity presented  for  payment,  nor  has  payment  thereof  been 
•demanded  or  made. 

8.  The  said  note  and  mortgage  of  April  28,  1905,  were 
made  to  Fehr  and  assigned  by  him  to  the  defendant  bank  for 
a  good  and  adequate  consideration,  plaintiff  fully  knowing 
the  purpose  thereof  and  consenting  thereto. 
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Upon  Buch  facts  the  court  concluded  that  the  mortgage  of 
April  28,  1905,  was  valid  and  constituted  a  lien  upon  the 
lands  described  in  the  complaint,  but  that  the  defendant  bank, 
upon  a  foreclosure  of  the  mortgage,  would  not  be  entitled,  in 
any  event,  to  any  deficiency  judgment  against  appellant. 
Judgment  was  rendered  accordingly,  from  which  this  appeal 
was  taken. 

For  the  appellant  there  was  a  brief  by  Dorr,  Gregory  & 
Stiglbauer,  attorneys,  and  Adolph  Huebschmann,  of  counsel, 
and  oral  argument  by  Mr.  Huebachmann. 

For  the  respondents  there  was  a  brief  by  W.  H.  Austin  and 
(r.  (?.  Oehrz,  and  oral  argument  by  Mr.  Gehrz. 

Mabshall,  J.  Some  exceptions  were  taken  to  the  findings 
of  fact  and  are  presented  for  consideration.  Such  findings 
have  been  tested  by  the  evidence,  resulting  in  our  being  un- 
able to  hold  that  they  are  against  the  clear  preponderance  of 
such  evidence  and,  therefore,  they  must  stand  as  verities  in 
the  case. 

No  reason  is  perceived  why  it  was  not  competent  for  appel- 
lant's husband  to  make  a  note,  valid  as  to  him,  to  Fehr,  acting 
for  the  bank,  payable  in  one  year  after  its  date,  the  same  to 
be  turned  over  to  the  bank  as  collateral  to  Ernst  W.  Goll's 
note  held  by  the  bank,  in  consideration  of  payment  of  the  in- 
debtedness evidenced  by  such  last  mentioned  note  being  ex- 
tended till  the  due  date  of  the  collateral  note.  So  we  must 
hold  that  the  note  in  form  secured  by  the  mortgage  sought  to 
be  set  aside  was  binding  on  appellant's  husband.  In  Fanning 
V.  Murphy,  126  Wis.  538,  105  N.  W.  1056,  this  subject  was 
discussed  at  some  length,  it  being  held  that  an  accepted  prom- 
ise to  extend  the  time  of  payment  of  a  note  for  a  definite  pe- 
riod for  a  new  consideration  makes  a  valid  contract  Here 
there  was  the  promised  extension,  the  definite  time,  and  the 
new  consideration,  to  wit,  the  giving  of  the  collateral  note, 
secured  on  appellant's  property.     So  regarding  it  as  estab- 
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lished,  as  we  must,  that  the  collateral  note  was  binding  on  ap- 
pellant's husband  we  pass  to  the  subject  mainly  argued  by  ap- 
pellant's counsel. . 

Counsel  for  appellant  contend^  in  the  main,  that  the  appeal 
is  ruled  by  the  law  respecting  the  promise  of  one  person  to 
answer  for  the  debt^  def ault,  or  miscarriage  of  another.  The 
requisites  of  such  a  promise  in  order  to  be  binding  under  the 
statute  of  frauds,  and  whether  they  were  all  satisfied  as  to 
the  transaction  in  question,  are  discussed  in  counsel's  brief ^ 
as  they  were  upon  the  oral  argument,  with  much  learning,  but 
it  is  the  opinion  of  the  court  that  the  questions  so  presented 
are  not  necessarily  involved  in  that  of  whether  the  judgment 
appealed  from  is  right  or  not  This  is  not  a  case  involving 
whether  appellant  is  liable  at  law  for  her  husband's  debts, 
either  as  surety  or  as  an  original  promisor,  or  otherwise 
liable  at  law.  So  the  cases  cited  in  that  regard  need  not  be 
considered. 

The  trial  court  went  no  further  than  to  decide  that  the 
mortgage  in  question  was  a  valid  claim  upon  appellant's  real 
estate  to  secure  the  obligation  of  her  husband.  The  decision 
that  upon  a  foreclosure  of  the  mortgage  no  deficiency  judg- 
ment, in  any  event,  could  properly  be  rendered  against  ap- 
pellant, in  effect  decided  that  she  was  not  personally  liable  for 
the  indebtedness  or  obligation  secured  by  the  mortgage,  but 
that  the  latter  was  valid  under  the  law  that,  while  a  married 
woman  cannot  bind  herself  at  law  as  surety  for  the  payment  of 
her  husband's  debt  under  her  power  to  contract,  she  may  bind 
her  property  in  equity  for  payment  thereof.  The  distinction 
between  a  married  woman  binding  herself  at  law  and  charging 
her  separate  property  in  equity  has  been  pointed  out  in  many 
instances.  Reinig  v.  Hecht,  58  Wis.  212, 16  N.  W.  548 ;  Gay- 
nor  V.  Blewett,  86  Wis,  399,  57  N.  W.  44;  Ritter  v.  Brass, 
116  Wis.  55,  92  N.  W.  361.  She  may  do  the  latter  by  merely 
giving  a  mortgage  on  her  property  for  no  other  purpose  than 
to  secure  her  husband's  obligation,  no  consideration  moving 
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directly  to  her  in  respect  to  the  matter.  A  consideration  mov- 
ing to  the  husband,  sufficient  to  support  his  obligation,  will 
support  her  mortgage  to  secure  performance  of  such  obliga- 
tion, so  that  equity  will  enforce  it.  That  has  long  been  the 
docti;ine  of  this  court  and  of  others  under  similar  conditions. 
In  Loizeaux  v.  Fremder,  123  Wis.  193,  101  N.  W.  423, 
the  wife  signed  the  note  with  her  husband,  no  consideration 
moving  to  her  in  the  transaction,  nor  did  the  note  concern  her 
separate  property  or  business.  While  it  was  held  that  she  was 
not  liable  on  the  note,  her  mortgage  to  secure  payment  thereof 
was  held  vali<^  the  court  saying: 

**While,  of  course,  under  her  statutory  power  to  contract 
with  reference  to  her  separate  estate,  she  could  make  a  per- 
fectly valid  mortgage  thereon  to  secure  this  or  any  other  debt, 
she  could  not  bind  herself  to  a  legal  liability  by  the  mere 
promise  to  pay." 

In  the  recent  case  of  Metrell  v.  Purdy,  129  Wis.  331,  109 
N.  W.  82,  the  court,  speaking  by  Mr.  Justice  Winsj^ow,  stated 
this  as  one  of  several  principles  respecting  the  contracting 
rights  of  married  women  that  have  become  firmly  settled  by 
the  adjudications  in  this  court : 

"A  married  woman  may  by  proper  instrument  charge  her 
separate  property  for  any  obligation,  even  for  her  husband's 
debt,  but  this  charge  is  only  enforceable  in  equity."  Citing 
Mueller  v.  Wiese,  95  Wis.  381,  70  K  W.  485 ;  Hollister  v. 
BeU,  107  Wis.  198,  83  N.  W.  2^1  \  Loizeaux  v.  Fremder,  123 
Wis.  193, 101  N.  W.  423. 

In  view  of  the  forgoing  it  seems  that  little  more  need  be 
said  in  deciding  this  case.  Counsel  for  respondent,  in  addi- 
tion to  their  argument  in  answer  to  that  of  counsel  for  appel- 
lant as  to  the  effect  of  the  statute  of  frauds  upon  the  trans- 
action in  question,  contend  that  the  making  of  the  mortgage 
waa  within  appellant^s  power  to  charge  her  property  in  equity, 
citing  most  of  the  cases  we  have  referred  to.  We  are  unable 
to  perceive  any  answer  to  such  contention.  The  matter  does 
Vol.  131-10 
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not  seem  to  be  open  to  consideration  in  view  of  the  statements 
made  of  established  principles  in  Merrell  v.  Purdy,  supra,  to 
which  we  have  referred. 

So  the  case  comes  down  to  this :  A  married  woman  is  nnder 
no  disability  cognizable  in  equity  in  respect  to  charging  her 
separate  property  by  a  mortgage  for  the  payment  of  the  obli- 
gation of  her  husband,  and  the  law  respecting  her  want  of 
capacity  to  incur  a  legal  liability  as  surety  for  hei*  husband 
or  any  other  person  is  not  inconsistent  theve with.  She  may 
deal  with  her  separate  property  as  she  sees  fit  under  her  statu- 
tory power  respecting  the  matter.    As  has  been^said : 

^^A  married  woman  may  make  a  present  charge  upon  or 
conveyance  of  her  separate  property  as  security  for  or  in  pay- 
ment of  her  husband's  debt,  which  will  be  valid  and  enforce- 
able as  against  the  property.  Having  the  absolute  power  to 
dispose  of  the  whole  of  such  property  if  she  chooses,  and  as 
she  chooses,  she  may  dispose  of  a  part  thereof.  Heath  v.  Van 
Cott,  9  Wis.  616."  Fitzgerald  v.  Dimn,  112  Wis.  37,  87  N. 
W.  803. 

That  the  execution  of  a  mortgage,  as  in  this  case,  constitutes 
such  a  charge  upon  or  disposition  of  property  was  expressly 
held  here  as  early  as  the  decision  of  the  first  case  just  referred 
to,  and  the  rule  thus  established  has  not  been  departed  from. 

By  the  Court. — The  judgment  of  the  circuit  court  is  af- 
firmed. 


Sexton  and  another,  Bespondents,  vs.  Goodbioh,  Appellant. 

Fehruary,21 — March  19,  1907. 

Appeal:  Review  of  evidence:  Real-estate  hrokers:  Commissions:  Pro- 
curing cause  of  sale. 

1.  The  sapreme  court  will  reverse  a  judgment  based  upon  the  ver- 
dict of  a  Jury  only  when  such  verdict  is  wholly  unsupported  by 
credible  evidence  or  when  some  error  of  law  has  been  commit- 
ted. 
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2.  A  broker  cannot  be  said  to  be  the  l>rocurlng  cause  of  a  sale  of 
real  estate  merely  because  he  invites  to  it  the  attention  of  an- 
other who  is  already  in  active  negotiation  for  its  purchase,  nor 
because  he  mentions  to  the  owner  as  a  possible  purchaser  one 
with  whom  the  owner  Is  already  treating,  when  the  final  pur- 
chase results  from  a  continuation  of  such  pre-existing  negotia- 
tions unafCected  by  the  broker's  act 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Lawbencb  W.  Halsey,  Circuit  Judge.  Modified 
and  affi/rmed. 

Action  for  agreed  two  per  cent,  commission  for  effecting 
sale  of  two  parcels  of  land  by  the  plaintiffs  at  the  employment 
of  the  defendant,  one  known  as  the  Twenty-fourth  street 
property  and  the  other  as  the  Grand  avenue  property.  The 
defenses  were,  first,  as  to  both  parcels,  that  defendant  acted 
only  as  agent  for  the  respective  owners  in  employing  plaint- 
ifc  and  did  not  become  liable;  and,  as  to  the  Twenty-fourth 
street  property,  a  further  defense  that  plaintiffs  had  agreed 
to  accept  in  full  payment  of  their  commission  all  they  could 
obtain  above  $1,000  for  a  certain  other  lot  received  in  trade 
for  the  property  sold.  As  to  the  Grand  avenue  property,  a 
further  defense  was  denial  that  plaintiffs  sold  or  procured  the 
sale  of  the  property. 

A  special  verdict  was  taken  finding  that  the  Twenty-fourth 
street  property  belonged  to  Nellie  A.  Goodrich,  wife  of  de- 
fendant, and  the  Grand  av^iue  property  to  Julia  A.  Teesdale, 
a  relative  of  his ;  that  defendant  did  not  act  and  contract  with 
the  plaintiffs  openly  as  the  agent  of  either  of  said  owners,  nor 
did  the  plaintiffs  know  when  they  executed  employment  that 
the  property  was  owned  otherwise  than  by  defendant  They 
also  found,  as  to  the  Twenty-fourth  street  property,  that  no 
agreement  had  been  made  to  accept  in  satisfaction  of  their 
coniinissions  all  that  they  might  realize  over  $1,000  for  an- 
other lot;  and,  as  to  the  Grand  avenue  property,  they  found 
that  the  sale  to  Uihlein  Bros,  was  effected  through  the  efforts 
of  the  plaintiffs,  and  that  the  amounts  of  their  commissions 
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SO  earned  were,  respectively,  $110  for  the  Twenty-fourth 
street  property  and  $900  for  the  Grand  avenue  property. 

Defendant  moved  that  the  verdict  be  set  aside  and  a  new 
trial  granted,  for  the  reason  that  the  answers  to  each  of  the 
disputed  questions  were  ''contrary  to  the  preponderance  of  the 
evidence,"  which  motion  was  overruled  and  judgment  entered 
in  favor  of  the  plaintiffs  upon  the  verdict,  from  which  defend- 
ant appeals. 

Charles  D.  Mann,  for  the  appellant. 

For  the.  respondents  there  was  a  brief  by  Stover  &  Stover, 
and  oral  argument  by  Pavl  Stover. 

Dodge,  J.  The  single  assignment  of  error  is  the  overruling 
of  defendant's  motion  to  set  aside  a  verdict  and  grant  a  new 
trial  because  the  answers  are  against  the  preponderance  of  the 
evidence.  This  discloses  an  unaccountable  confusion  in  coun- 
sel as  to  the  questions  which  will  be  considered  in  this  court 
on  appeal.  If  there  is  no  fault  with  the  verdict  other  than 
that  the  preponderance  of  the  evidence  has  been  ignored  by 
the  jury,  and  the  trial  court,  upon  motion  for  that  purpose, 
has  refused  to  disturb  it,  it  is  futile  to  bring  the  case  here  on 
appeal.  This  court  will  reverse  a  judgment  based  upon  the 
verdict  of  a  jury  only  when  such  verdict  is  wholly  unsupported 
by  credible  evidence  or  when  some  error  of  law  has  been  com- 
mitted. This  policy  has  been  declared  so  often  that  it  ought 
not  to  be  necessary  to  reiterate  it  Peat  v.  C,  M.  £  SL  P.  R. 
Co.  128  Wis.  86,  107  N.  W.  855 ;  Bazelon  v.  Lyon,  128  Wis. 
337, 107  N.  W.  337. 

Counsel,  however,  did  contend,  at  least  upon  the  oral  ar- 
gument, that  the  findings  of  the  jury  had  not  even  the  sup- 
port of  any  credible  evidence  and  were  opposed  to  uncontra- 
dicted evidence.  We  have  therefore  gone  at  large  into  the  evi- 
dence, and  find  that,  with  one  exception,  the  answers  in  the 
special  verdict  have  the  support  of  at  least  some  evidence 
which,  after  approval  of  the  verdict  by  the  trial  court,  we  can- 
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not  say  is  incredible.  The  one  exception  is  the  answer  to  the 
eleventh  question :  "Was  the  sale  to  August  Uihlein  et  ah  of 
the  property  known  as  619  Grand  avenue,  aforesaid,  effected 
through  the  efforts  of  the  plaintiffs?  Answer:  Yes."  The 
testimony  upon  which  this  answer  must  have  rested  is  brief 
and,  in  the  main,  without  dispute  as  to  specific  facts.  Wher- 
ever there  is  conflict  we,  of  course,  accept  the  testimony  of  the 
plaintiff  Frey  himself.  He  states  that  some  time  in  Septem- 
ber Mr.  Goodrich  first  spoke  to  him  about  the  Grand  ave- 
nue property,  and  it  was  then  listed  on  his  book  at  a  price  of 
^52,000,  commission  two  per  cent  The  terms  of  this  contract 
were,  in  effect,  as  he  states,  as  follows : 

''I  was  to  sell  this  property  for  $52,000,  with  two  per  cent. 
commissions.  Nothing  was  said  about  the  commission  I  was 
to  get  if  there  was  less  offered  than  $52,000.  I  telephoned 
in  the  ev^aing  to  Mr.  Henry  Uihlein,  and  he  told  me  to  tele- 
phone to  Joseph  Uihlein.  I  telephoned  to  Joseph,  and  he  said 
the  price  was  too  high  and  they  would  not  consider  it.  Mr. 
Goodrich  came  in  a  few  days  later  and  I  told  him  what  they 
said,  and  he  said,  ^Are  you  sure  they  want  it?'  And  I  said, 
*I  think  they  will  buy  it  if  the  price  is  right.'  Some  two 
weeks  later  I  said  he  would  have  to  reduce  the  price,  and 
finally  I  said  he  would  have  to  go  and  see  the  brewery  per- 
sonally." 

Some  time  later,  he  says,  he  learned  that  it  had  been  sold 
to  the  Uihleins  for  $45,000.  At  another  place  he  states  that 
Joseph  Uihlein's  response  was  that  the  price  was  too  high^ 
but  if  the  price  was  right  he  would  consider  the  purchase  of 
it ;  further,  that  he  never  spoke  again  to  any  of  the  Uihleins 
in  regard  to  it  On  the  other  hand,  it  appeared,  without  dis- 
pute, that  for  more  than  thirty  days  prior  to  the  employment 
of  the  plaintiffs  one  Dixon,  in  association  with  another  real- 
estate  firm,  had  had  the  property  in  hand  for  sale,  and  at  that 
time  was  in  active  negotiation  with  Mr.  August  Uihlein,  who 
had  charge  of  all  the  real-estate  business  of  his  firm.  He  tes- 
tified that  the  property  was  originally  offered  to  him  by  Mr. 
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Dixon,  who  afterwards  brought  Mr.  Goodrich  to  him,  and 
that,  after  negotiation,  a  price -was  agreed  upon  and  the  deal 
consummated ;  that  he  did  not  know  Sexton  &  Frey  in  any 
way,  shape,  or  manner  in  the  deal ;  that  Joseph  XJihlein's  only 
contact  with  the  business  was  in  consummating  the  deal  and 
bringing  the  papers  into  shape.  Joseph  Uihlein  testified  that,, 
after  the  deal  was  negotiated,  he  was  brought  into  contact 
with  the  matter  substantially  as  August  Uihlein  had  testified; 
that  while  the  negotiations  were  on  with  Dixon  he  had  a  tele- 
phone from  Frey;  that,  because  of  the  negotiations  with 
Dixon,  he  told  Frey  the  price  was  too  high,  simply  to  say 
something  so  as  not  to  have  further  negotiation  with  him. 

"Mr.  August  Uihlein  dealt  with  Dixon  and  Ooodrich.  I 
only  came  in  on  the  evening  when  Ooodrich  came  up  to  our 
office.  That  telephone  is  all  I  have  had  to  do  with  Mr.  Frey. 
The  negotiations  with  Dixon  had  gone  on  for  a  considerable 
time  previous." 

Mr.  Dixon  gives  a  somewhat  detailed  statement  of  his  ne- 
gotiations with  Mr.  August  Uihlein  preceding  the  interview 
between  defendant  and  plaintiff  Frey.  His  visits  with  Uih- 
lein were  weekly  and  bis  interviews  with  Ooodrich  frequent; 
Ooodrich  demanding  $50,000  and  the  Uihleins  declining  to 
pay  so  much  or  to  name  a  price.  Whereupon  Dixon  advised 
Ooodrich  to  go  and  see  Uihlein,  which  he  did,  and,  as  is  undis- 
puted, after  some  negotiation,  agreed  on  a  price  of  $45,000, 
and  telephoned  to  Mr.  Dixon's  firm,  who  closed  the  trade, 
which  was  finally  consummated  some  time  the  last  of  Janu- 
ary, 1904. 

We  are  forced  to  the  conclusion  that  this  evidence  shows  be- 
yond dispute,  and  beyond  any  reasonable  construction  or  in- 
ference to  the  contrary,  that  the  sale  of  the  property  was  due 
entirely  to  the  negotiations  of  Mr.  Dixon  with  Mr.  Uihlein 
and  the  interviews  between  the  latter  and  Ooodrich  brought 
about  by  Mr.  Dixon,  and  that  the  simple  get  of  the  plaintiff 
Frey  in  telephoning  to  Uihlein  that  the  price  of  the  property 
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was  $52,000  and  asking  him  if  he  wanted  it  had  no  effect 
whatever  in  leading  to  or  inducing  the  sale.  A  broker  cannot 
be  said  to  be  the  procuring  cause  of  a  sale  of  real  estate  merely 
because  he  invites  to  it  the  attention  of  another  who  is  already 
in  active  negotiation  for  its  purchase,  nor  because  he  men- 
tions to  the  owner  as  a  possible  purchaser  one  with  whom  the- 
former  is  already  treating,  and  when,  as  here,  the  final  pur- 
chase results  from  a  continution  of  such  pre-existing  negotia-^ 
tions  unaffected  by  the  broter^s  act  Francis  v.  Eddy,  49* 
Minn.  447,  52  N.  W.  42 ;  Wylie  v.  Marine  Nat  Bank,  61  K 
Y.  415;  Ward  v.  Fletcher,  124  Mass.  224;  Brown  v.  Shelton 
(Tex.  Civ.  App.)  23  S.  W.  483;  Burdon  v.  Briquelei,  125 
Wis.  341,  104  N.  W.  83;  Burd  v.  Webster,  128  Wis.  118, 
121, 107  K  W.  23. 

The  result  of  these  conclusions  is  that  the  recovery  of  the 
$110  as  commissions  upon  the  sale  of  the  Twenty-fourth  street 
property  cannot  be  disturbed,  but  that,  upon  the  evidence  ad*- 
duced  upon  the  trial,  the  plaintiffs  are  not  entitled  to  recover 
the  $900  awarded  them  in  the  judgment  as  commissions  upon 
the  sale  of  the  Grand  avenue  property.  The  latter  issue  seema 
to  have  been  fully  and  completely  tried,  upon  full  testimony^ 
from  all  parties  to  the  transaction,  and  no  reason  is  apparent 
why  the  rights  of  the  parties  should  not  be  finally  declared  as 
a  result  of  such  trial,  instead  of  subjecting  them  to  a  new  trial 
which  must,  beyond  reasonable  doubt,  eventually  bring  them 
to  the  same  result.  Such  is  now  the  policy  of  this  court  de- 
clared by  Rule  58. 

By  ike  Court. — ^The  judgment  is  modified  by  reducing  the 
damages  therein  to  $110  as  of  the  date  of  the  judgment,  and 
as  so  modified  is  aflSrmed ;  appellant  to  recover  costs  in  this. 
court. 
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V  Bautz,  Appellant,  vs.  Adams  and  others,  Respondents. 

Fehrwiry  2%— March  19,  1907. 

(1-5)  Mortgages:  Unrecorded  assignment:  Payment  to  and  discharge 
by  record  owner:  Possession  of  securities:  Agency  to  receive 
payment:  Evidence.  (&-8)  Appeal:  Presumption  against  error: 
Construction  of  ambiguous  finding:  Facts  not  found, 

1.  A  person  who  deals  with  land  by  taking  a  mortgage  or  deed 

thereof  is  protected  by  the  recording  act  as  to  a  prior  mortgage 
on  the  property  which  has  been  Improperly  discharged  by  the 
record  owner,  but  not  the  real  owner,  of  the  security,  such  per- 
son not  having  notice  of  the  assignment  of  such  prior  mortgage. 

2.  A  debtor  upon  commercial  paper  whose  obligation  Is  secured  by 

a  mortgage  on  real  estate  owned  by  him  is  not  protected  by  the 
recording  act  in  paying  the  mortgage  indebtedness  to  the  rec- 
ord, but  not  the  real,  owner  of  the  mortgage  and  taking  a  re- 
lease thereof,  such  record  ownw  not  having  possession  of  the 
security  nor  actual  authority  from  the  real  owner  to  act  as  the 
latter's  agent  in  the  transaction. 

3.  Agency  to  receive  payment  of  money  due  upon  commercial  paper 

secured  by  mortgage  or  otherwise  can  only  be  implied  from 
possession,  by  the  one  assuming  to  have  authority  in  the  mat- 
ter, of  the  securities  and  capacity  to  deliver  the  same  upon  pay- 
ment being  made. 

4.  Actual  authority  of  a  person,  not  the  owner  or  poaseesor  of  a 

note  and  mortgage,  to  receive  payment  of  the  indebtedness  is 
essential,  In  order  for  such  payment  to  extinguish  the  security. 

B.  The  actual  authority  above  mentioned  need  not  be  expressed  In 
writing  or  established  by  direct  evidence.  It  may  be  establiahed 
by  circumstances  showing  with  reasonable  certainty  Its  exist* 
ence. 

€.  On  appeal,  in  testing  the  sufficiency  of  a  record  to  support  a  judg- 
ment, as  a  rule,  the  presumptions  are  against  CFror,  and  such 
only  are  to  be  considered  as  appear  with  reasonable  clearness. 

7.  If  a  finding  by  a  trial  court  which  is  vital  to  a  judgment  Is  am- 
biguous, that  one' of  two  reasonable  probable  meanings  which 
will  support,  is  to  be  preferred  over  one  that  will  defeat,  it. 

:8.  If  a  fact,  essential  to  a  judgment  rendered  in  an  equity  case,  does 
not  appear  to  have  been  found  by  the  trial  court,  but  It  appears 
from  the  record  with  reasonable  certainty  to  exist.  It  may  be 
found  on  appeal  and  judgment  be  rendered  or  directed  accord- 
ingly. 

[Syllabus  by  Mabshall,  J.] 
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Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee comity :  Obeen  T.  Williams,  Circuit  Judge.    Affirmed. 

Action  to  foreclose  a  mortgage.  An  answer  was  interposed 
pleading,  among  other  things,  payment  of  the  mortgage  in- 
debtedness and  discharge  of  the  mortgage.  The  issues  of  fact 
were  thus  decided : 

(1)  December  5,  1891,  Mary  M.  Adams  gave  Wilhelm 
Woldt  her  promissory  note  for  $1,350,  due  in  four  years,  with 
interest  at  the  rate  of  six  and  one-half  per  cent,  per  annum, 
payable  semi-annually,  securing  payment  thereon  by  the  mort- 
gage mentioned  in  the  complaint  (2)  At  the  time  of  the 
aforesaid  transaction  one  0.  W.  Milbrath  by  a  power  of  at- 
torney duly  recorded  was  the  attorney  in  fact  for  said  Wil- 
helm Woldt.  (3)  January  17, 1892,  by  virtue  of  such  power 
of  attorney  said  Milbrath,  by  an  instrument  duly  executed  and 
recorded,  assigned  said  mortgage  and  note  for  value  to  the 
plaintifF,  who  continued  in  possession  thereof  up  to  the  date 
of  like  trial.  (4)  The  assignment  was  not  recorded  until  the 
30th  day  of  August,  1905.  (5)  April  2, 1892,  the  mortgagor 
<»nveyed  the  mortgaged  premises  to  said  Milbrath,  the  convey- 
ance being  duly  recorded  April  15,  1892.  May  5,  1904,  said 
Milbrath  conveyed  said  premises  to  one  Gustav  0.  Mueller, 
the  deed  being  duly  recorded  June  3,  1904.  March  4,  1905, 
said  Mueller  conveyed  the  premises  to  George  M.  JBEinkley  by 
warranty  deed,  which  was  duly  recorded  March  13,  1905. 
(§)  Said  Hinkley  purchased  the  premises  subject  to  said 
mortgage  and  note  December  5, 1905,  and  was  furnished  with 
an  abstract  showing  such  morl^ge  to  be  outstanding  in  the 
name  of  Wilhelm  Woldt  He  was  informed  that  said  Mil- 
brath, acting  under  the  aforesaid  power  of  attorney,  had  full 
power  to  receive  payment  of  the  principal  of  and  interest 
on  said  note  and  to  satisfy  and  discharge  the  mortgage* 
(7)  April  6, 1905,  said  Hinkley  paid  said  Milbrath,  as  attor- 
ney for  said  Woldt,  $1,362.50  by  his  personal  check,  which 
was  the  whole  amount  due,  said  Milbrath,  as  such  attorney. 
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making  and  delivering  to  said  Hinkley  a  satisfaction  and  dis- 
charge of  said  mortgage,  which  was  duly  recorded  in  the  office 
of  the  register  of  deeds  April  7,  1905.  (8)  At  the  time  of 
such  payment  said  Hinkley  had  no  knowledge  of  any  assign- 
m'ent  of  said  mortgage  or  that  plaintiff  had  any  interest  there- 
in, and  acted  in  good  faith.  (9)  Plaintiff  was  the  owner  and 
holder  of  the  note  and  mortgage  and  permitted  said  Milbrath 
to  represent  himself  as  authorized  to  receive  payment  of  the 
note  and  satisfy  the  mortgage.  Said  Milbrath  and  the  C.  W. 
Milbrath  Company,  of  which  he  was  president,  had  for  many 
years  acted  as  agent  of  plaintiff  in  loaning  money  upon  notes 
and  mortgages  and  in  receiving  payments  thereon.  The 
amount  due  on  the  note  and  mortgage  in  question  was  placed 
to  the  credit  of  plaintiff  on  the  books  of  the  Milbrath  Com- 
pany, but  he  received  no  money  nor  knew  of  the  fact 

Upon  such  findings  the  court  held  that  the  mortgage  was 
extinguished,  and  that  the  defendants,  executors  of  the  last 
will  and  testament  of  George  M.  ^Hinkley,  were  entitled  to 
judgment  dismissing  the  complaint  with  costs.  Judgment 
was  accordingly  rendered,  from  which  plaintiff  appealed. 

For  the  appellant  there  was  a  brief  by  James  T.  Drought, 
attorney,  and  Lawrence  A.  Olwelh  of  counsel,  and  oral  argu- 
ment by  Mr,  Drought 

Edgar  L.  Wood,  for  the  respondents. 

Mabshall,  J.  So  far  as  the  findings  are  concerned,  to  the 
effect  that  Hinkley  paid  the  mortgage  indebtedness  to  C.  W. 
Milbrath  on  the  faith  of  the  mortgage  appearing  of  record  in 
the  name  of  Wilhelm  Woldt  and  a  power  of  attorney  thus 
appearing  authorizing  Milbrath  to  loan  money  upon  mort- 
gages and  to  release,  satisfy,  or  assign  all  notes  and  mort- 
gages owned  by  Woldt  and  to  collect  all  rents  and  lease,  sell^ 
and  convey  all  real  estate  and  personal  property  and  to  per- 
form other  acts  for  and  in  the  name  of  said  Woldt,  whether 
they  are  open  to  successful  attack  as  contrary  to  the  dear  pre- 
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ponderance  of  the  evidence  is  not  deemed  material.  There- 
fore, we  will  not  follow  in  detail  the  argument  of  counsel  for 
appellant  on  that  branch  of  the  case. 

The  evidence  is  nndisputed  that  the  official  records,  at  the 
time  Hinkley  paid  the  money  to  Milbrath,  showed  that  the 
mortgage  was  outstanding  in  the  name  of  Woldt  and  that 
C.  W.  Milbrath  was  his  attorney  to  do  the  things  heretofore 
mentioned.  It  is  also  undisputed  that  interest  on  the  note,  as 
the  same  became  due,  was  for  many  years  paid  to  Milbrath 
and  by  him  paid  to  the  one  entitled  thereto  on  production  of 
the  paper,  and  that  Hinkley  and  his  agent,  supposing  from  the 
state  of  the  record  that  Milbrath  possessed  authority  to  receive 
payment  of  ihe  principal  of  the  note  and  to  discharge  the 
mortgage,  made  such  payment  and  received  a  release  of  the 
mortgage,  as  stated  in  the  findings.  Whether  Hinkley  was 
warranted  in  relying  on  the  record,  as  he  did,  is  the  first 
question  to  be  determined. 

Counsel  for  respondents  in  support  of  the  affirmative  of 
the  proposition  stated  cite  Marling  v.  Nommensen,  127  Wis.^ 
363, 106  K  W.  844;  Friend  v.  Yahr,  126  Wis.  291,  104  N. 
W.  997;  and  Mason  v.  Beach,  55  Wis.  607,  13  N.  W.  884. 
A  brief  analysis  thereof  will  suffice  to  show  that  they  do  not 
apply  to  the  situation  before  us. 

In  Mason  v.  Beach,  the  discharge  of  the  mortgage  was  made 
by  the  plaintiff  pending  foreclosure  thereof  after  he  had 
transferred  his  interest  to  another  who  concealed  the  trans- 
action. The  court  held  that,  under  the  statute  permitting  an 
action  after  the  transfer  of  the  plaintiff's  interest  to  be  con- 
tinued in  his  name  or  in  the  name  of  the  assignee,  in  case  no 
substitution  is  made,  as  to  persons  having  no  notice  of  the 
transfer,  the  plaintiff  is  to  be  regarded  as  possessing  authority 
to  deal  with  the  subject  of  the  litigation  as  owner  thereof.  No 
conunent  is  necessary  to  show  that  such  doctrine  does  not  rule 
this  case. 

In  Friend  v,  Yahr,  the  plaintiff  dealt  with  the  real  estate- 
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by  taking  an  assignment  o£  a  mortgage  thereon  and  a  note  se- 
cured thereby,  relying  on  a  release  of  a  prior  mortgage  by  the 
person  having  title  thereto  of  record.  On  that  branch  of  the 
case  the  question  of  whether  one  is  warranted  in  paying  a 
mortgage  indebtedness  to  the  record  owner  relying  wholly  on 
the  record,  the  securities  not  being  in  possession  of  such  owner, 
was  not  involved.  The  precise  point  decided  is  indicated  by 
the  following  language  used  in  the  opinion : 

"A  person  taking  a  mortgage  froifc  the  payee  will  not  be 
held  chargeable  with  notice  that  the  notes  secured  in  the  first 
mortgage  hasre  been  assigned,  but  he  may  rely  upon  the  rec- 
6rd,  as  showing  title  in  his  mortgagor." 

On  the  question  of  whether  the  mortgage  discharged  was 
extinguished  as  between  the  owner  thereof  and  the  payor  the 
case  turned  on  whether  the  record,  but  not  the  real,  owner 
who  made  the  release  had  possession  of  the  securities  with 
authority  to  collect  the  indebtedness  at  the  time  payment  was 
made. 

In  Marling  v.  Nommensen,  the  person  claiming  that  effect 
should  be  given  to  a  release  of  a  mortgage  by  the  record  owner 
dealt  with  the  real  estate  by  purchasing  the  same  on  the  faith 
of  such  release.  That  involved  the  question  decided  in  the 
first  branch  of  Friend  v.  Yahr.  The  mortgage  indebtedness 
had  been  paid  to  such  record  owner  after  he  had  assigned  the 
note  and  mortgage  and  parted  with  possession  thereof  to  an- 
other, who  failed  to  record  his  assignment,  as  in  this  case. 
These  contentions  were  made:  first,  the  debt  secured  by  the 
mortgage  is  paid  and  the  mortgage  therefore  extinguished; 
second,  the  defendant  is  entitled  to  protection  by  the  record- 
ing act  in  dealing  with  the  realty,  as  he  did,  in  the  belief  that 
the  release  of  the  mortgage  was  duly  authorized.  The  court 
said  as  to  the  first  proposition  it  "is  fully  negatived  by  our 
former  decisions.  The  maker  of  a  negotiable  promissory  note 
c^n  satisfy  it  only  by  payment  to  the  owner  at  the  time  or  to 
such  owner's  authorized  agent    If  the  recipient  of  the  money 
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is  not  actually  authorized  the  payment  ia  ineffectual  unless 
induced  by  unambiguous  direction  from  the  o\vner  or  justified 
by  actual  possession  of  the  note."  Citing  Bartel  v.  Brown, 
104  Wis.  493,  80  N.  W.  801;  Kohl  v.  Beach,  107  Wis.  409, 
83  N.  W*  657 ;  Loizeaux  v.  Fremder,  123  Wis.  193,  101  N". 
W.  423.  On  the  second  point  the  court  held  that  the  assignee 
of  the  mortgage  by  allowing  the  assignor  to  appear  of  record 
as  owner  was  estopped  from  claiming  want  of  authority  of  the 
latter  to  discharge  the  mortgage  as  to  the  person  who  pur- 
chased the  land  on  the  faith  of  such  discharge.  Thus  a  clear 
distinction  was  djawn  between  the  status  of  one  as  regards  the 
owner,  under  an  unrecorded  assignment,  of  a  mortgage  on  his 
land,  who  has  paid  the  mortgage  indebtedness  to  the  record 
owner  of  such  mortgage  and  obtained  a  release  from  him, 
and  his  status  as  regards  a  person  who,  relying  upon  the  rec- 
ord of  such  a  release,  has  dealt  with  the  land  by  taking  a 
mortgage  thereon  or  deed  thereof. 

From  the  foregoing  it  seems  plain  that  Hinkley  was  in- 
excusably negligent  in  paying  tjie  mortgage  indebtedness  to 
Milbrath,  relying  for  the  latter's  authority  solely  on  the  con- 
dition of  the  record  as  regards  the  ownership  of  the  securities 
and  the  authority  of  Milbrath.  If  the  payment  had  been 
made  to  the  record  owner  himself  after  he  parted  with  the  title 
and  possession  of  the  securities  it  would  not,  as  we  have  seen, 
have  worked  any  prejudice  to  the  appellant  as  regards  the 
maker  of  the  note  or  person  liable  for  the  indebtedness. 
Payment  of  the  indebtedness  to  be  eflScient  to  extinguish 
the  mortgage  could  only  be  made  to  the  owner  of  the  securities 
or  his  authorized  agent,  and  authority  of  the  agent  could  not 
be  implied  except  from  possession  by  him  of  the  securities. 
In  Bartel  v.  Brown,  supra,  the  court  thus  declared  the  law 
to  be: 

"The  importance  of  protecting  the  holders  of  commercial 
paper  is  so  great  that  to  warrant  finding  that  a  person  who 
assumes  to  have  authority  to  receive  payment  of  the  principal 
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sum  on  any  such  paper,  has  such  authority,  possession  of  the 
paper  itself  by  such  person,  or  proof  aliunde  of  express  au- 
thority, is  indispensable.  .  .  •  If  money  be  due  on  a  written 
security,  it  is  the  duty  of  the  debtor  to  see  that  the  person  to 
whom  he  pays  it  is  in  possession  of  the  security.  .  .  .  The 
payor  is  negligent  if  he  relies  on  anything  less,  and  must  abide 
the  event  of  being  able  to  establish,  by  clear  and  satisfactory 
evidence,  an  express  agreement  between  the  holder  of  the  se- 
•curity  and  the  supposed  agent,  authorizing  the  latter  to  repre- 
sent the  former  in  the  transaction." 

So  it  will  be  seen  that  implied  authority  of  Milbrath  to  re- 
ceive the  money  from  Hinkley  for  the  owner  of  the  note  and 
mortgage  could  be  based  only  on  possession  by  him  of  the  se- 
curities and  capacity  to  deliver  the  same  upon  payment  being 
made.  It  being  conceded  that  he  did  not  have  such  possession, 
payment  to  him  did  not  affect  the  right  of  appellant,  as  to  the 
payor,  imless  the  appellant  expressly  authorized  Milbrath  to 
receive  the  money  for  him. 

Whether  the  learned  trial  court  grounded  the  judgment 
wholly  on  the  theory  that  Hinkley  was,  by  the  recording  act, 
warranted  in  treating  Woldt  as  owner  of  the  securities  and 
Milbrath  as  entitled  to  represent  him  does  not  appear  with 
absolute  clearness.  After  finding  in  detail  all  the  facts  bear- 
ing on  that  phase  of  the  case  the  court  found  that  plaintiff 
permitted  Milbrath  to  represent  himself  as  having  authority 
to  do  what  he  did,  and  that  he  and  his  company  had  for  many 
years  acted  as  plaintiff's  agent  in  loaning  money  upon  notes 
and  mortgages  and  receiving  payment  of  principal  and  inter- 
est thereon,  a  regular  account  being  kept  between  them  of  the 
transactions,  and  that  payment  was  received  from  Hinkley 
by  Milbrath  and  credited  by  him  to  appellant  on  his  com- 
pany's books,  but  without  appellant's  knowledge.  If  that 
means  no  more  than  that  appellant  permitted  Milbrath  to  rep- 
resent himself  as  authorized  to  do  what  was  done  because  of 
n^lect  to  put  the  assignment  on  record,  it  is  immaterial,  as  we 
liave  seen.  The  finding  is  somewhat  ambiguous,  as  we  read  it 
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If  as  a  whole  it  means  that  Milbrath  was  expressly  permitted 
by  appellant  to  receive  money,  principal  or  interest,  as  the 
same  became  due  on  notes  and  mortgages  obtained  by  the  latter 
through  the  former's  agency,  including  the  one  in  suit,  and  to 
pay  the  money  over  to  appellant  upon  production  of  the  se- 
curities, then  the  judgment  complained  of  is  right,  if  there 
is  evidence  warranting  the  finding. 

The  presumptions  are  rather  against  the  existence  of  error 
than  in  favor  thereof.  Edwards  r.  Smith,  48  Wis.  254,  3  INT. 
W.  758;  Eeer  v.  WarrevrScharf  A.  P.  Co.  118  Wis.  57,  64, 
94  N.  W.  789.  Error  must  clearly  appear  to  be  efficient  to 
disturb  the  decision  of  a  trial  court  So  we  should  approach 
the  consideration  of  such  a  question  as  that  in  hand  from  the 
viewpoint  that  the  leaning  should  be  towards  supporting 
rather  than  defeating  the  judgment,  while  not  he^ita'ting  to  do 
the  latter  for  prejudicial  error  efficiently  appearing. 

In  construing  an  ambiguous  fibading  the  same  rule  should 
prevail  as  in  the  construction. of  a  contract  or  a  law.  That 
one  of  two  or  more  reasonable  probable  meanings  of  the  lan- 
guage used  should  be  adopted  which  will  make  the  same  mate- 
rial and  will  support  the  judgment  rather  than  one  which  will 
defeat  it,  and  in  solving  the  matter  resort  should  be  had  to 
the  evidence  dealt  with  by  the  finding. 

Here,  as  before  indicated,  all  facts  relating  to  the  record 
and  the  question  of  whether  the  situation  in  that  regard 
gave  Hinkley  good  ground  to  make  the  payment  to  Milbrath 
as  agent  of  Woldt,  were  covered  before  reaching  the  finding 
in  question.  There  was  left  to  be  considered  the  evidence 
tending  to  show  that  Milbrath  was  authorized  by  appellant 
to  act  for  him  in  receiving  payment  of  the  mortgage  indebted- 
ness. Now  the  indications  are  pretty  strong  that  the  court 
did  not  intend  to  go  any  further  by  the  finding  under  discus- 
sion than  to  decide  that  appellant  held  Milbrath  out  as  hav- 
ing authority  to  do  what  he  did.  Whether  the  language 
used  would  admit,  reasonably,  of  a  different  construction  un- 
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der  the  rales  before  stated  we  have  coBcluded  to  resolve  in  the 
negative,  since  counsel  for  respondent  freely  concedes  that  "na 
finding  was  made  by  the  court  below  as  to  the  authority  to 
collect  the  principal  upon  this  mortgage  so  as  to  constitute  a 
payment  of  the  debt"  Whether  such  authority  existed  or  not 
was  really  the  turning  question  in  the  case  and  should  have 
been  passed  upon.  Possibly  the  learned  court  intended  to  do 
so  by  the  language  of  the  ninth  finding. 

It  is  contended  that  authority  in  fact  for  Milbrath  to  re- 
ceive the  money  from  Hinkley  for  appellant  was  shown  by  the 
evidence.  So  we  should  examine  the  record  and  determine, 
under  the  established  practice,  whether  the  case  can  be  finally 
disposed  of  upon  the  appeal  even  if  the  vital  question  wa» 
not  passed  upon  below. .  In  such  situation  if  the  record  dis- 
closes with  reasonable  and  satisfactory  certainty  a  preponder- 
ance of  evidence  in  favor  of  the  existence  of  the  fact  essential 
to  support  the  judgment  it  may  be  found  here  accordingly 
and  the  litigation  terminated  the  same  as  if  there  were  a  find- 
ing on  the  point  by  the  trial  court.  Brown  v.  Oriswold,  10& 
Wis.  276,  280,  85  N.  W.  363. 

While  express  authority  from  appellant  to  Milbrath  to  re- 
ceive the  money  from  Hinkley  is  essential  to  defeat  the  for- 
mer's claim  it  is  not  necessary  that  such  authority  should  ap- 
pear in  writing  or  be  established  by  direct  evidence.  Therfe  is 
evidence  undisputed  to  the  effect  that  appellant  obtained  sev- 
eral notes  and  mortgages  from  Milbrath  or  his  company  be- 
sides the  one  in  question  and  that  in  all  such  cases  both  the 
principal  and  interest  had  customarily  been  paid  to  Milbrath 
or  said  company  as  collector  for  appellant  and  the  money  then 
paid  over  to  him  when  he  called  therefor  and  produced  his 
papers.  The  evidence  is  also  all  one  way  that  interest  on  the 
note  in  suit  was,  during  a  period  of  over  ten  years,  collected 
and  paid  over  in  that  way  and  that  business  between  Milbrath 
and  his  company  and  the  appellant  was  carried  on  in  such  way 
for  some  twelve  or  fifteen  years.    Milbrath  testified  substan- 
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tially  as  follows :  I  do  not  remember  that  I  ever  had  authority 
from  Bautz  to  collect  principal.  There  was  n^ver  anything 
said  about  it  I  do  not  think  we  had  any  understanding  about 
the  collection  of  the  principal  upon  his  mortgages.  No  talk 
of  any  specific  authority  that  I  remember.  The  company  had 
an  account  with  BaiUz  on  its  books.  It  will  be  seen  that  Mil- 
brath  failed  to  deny,  directly,  that  he  and  his  company  did 
have  authority,  generally,  from  Bautz  to  collect  the  princi- 
pal on  his  mortgages  as  had  been  done  from  time  to  time. 
Baviz  testified  that  he  thought  Milbrath  or  his  company  col- 
lected several  mortgages  for  him ;  that  he  did  not  tell  them  to 
do  so,  but  closed  the  subject  by  saying,  when  a  mortgage  was 
due  and  the  parties  wanted  to  pay,  I  expected  Mr.  Milbrath 
would  receive  the  money  for  me.  All  those  that  were  paid 
that  I  know  of  he  did  receive  the  money  and  handed  it  over 
to  me.  I  always  had  the  notes  and  mortgages  in  my  posses- 
sion. In  addition  there  is  the  significant  circumstance  that 
Milbrath  in  the  particular  transaction  and,  apparently,  in 
all  the  others,  was  designedly  left  to  appear  as  the  proper 
person  to  discharge  the  mortgages  upon  the  indebtedness  being 
paid,  and  it  fairly  appears  that,  in  general,  when  the  princi- 
pal of  a  mortgage  was  paid  all  appellant  did  in  the  matter  was 
to  deliver  his  papers  to  Milbrath,  leaving  the  latter  to  clear 
the  record  and  to  transmit  such  papers  to  the  persons  entitled 
thereto.  Such  evidence,  circumstantial  and  direct,  points  so 
strongly  to  the  existence  of  actual  authority  in  Milbrath  to 
receive  the  money  from  Hinkley  as  appellant's  agent  that  a 
finding  to  that  effect  certainly  could  not  be  disturbed  as 
against  the  clear  preponderance  of  the  evidence.  We  are  con- 
strained to  hold,  without  further  discussing  the  evidence  in 
detail,  that  it  clearly  and  satisfactorily  preponderates  in  favor 
of  the  theory  that  Bautz  expected,  when  any  one  desired  to 
pay  off  any  mortgage  he  had  obtained  from  Milbrath  or  his 
company,  that  the  money  would  be  received  as  it  was  in  the 
instance  in  question  and  that  such  expectation  was  based  on 
Vol.  131  —  11 
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general  authority,  authority  in  fact,  from  him  to  so  transact 
the  business. 

The  result  of  the  foregoing  is  that  the  mortgage  in  suit  was 
extinguished  by  the  payment  made  by  Hinkley's  agent  to 
Milbrath,  and  that  the  judgment  should  be  affirmed. 

By  the  Court. — ^So  ordered. 


Heubnbe,  Plaintiff  in  error,  vs.  The  State,  Defendant  in 

error. 

Felruary  tS—March  19,  1907. 

Criminal  Jaw  and  practice:  Beparation  of  jurors:  Preliminary  re- 
marks by  judge  to  jury:  Improper  statemente  J>y  counsel:  Im- 
material errors:  Murder:  Evidence. 

1.  Mere  separation  of  the  jurors  before  they  were  impaneled  and 

sworn  is  not  ground  for  reversal  of  a  conviction  in  a  capital 
case. 

2.  A  cautionary  statement  by  the  trial  "judge  to  the  jury  before  the 

examination  of  witnesses,  as  follows:  "Tou  will  listen  to  the 
evidence  of  each  of  the  witnesses,  and  bear  in  mind  the  appear- 
ance of  the  witnesses  upon  the  stand  and  the  impress  that  the 
evidence  of  these  witnesses  makes  upon  your  mind,  and  espe- 
cially as  to  whether  the  evidence  is  credible  or  truthful  or  is 
not  the  truth."  held  entirely  proper. 

3.  Where  the  district  attorney  in  his  opening  remarks  to  the  jury 

improperly  stated  that  he  expected  to  prove  a  certain  fact,  but 
the  trial  judge  promptly  stopped  him  and  stated  that  such  proof 
would  not  be  allowed,  and  there  was  no  objection  or  exception 
taken  to  the  remark  and  no  request  for  any  instruction  or  cau- 
tion to  the  jury  on  the  subject,  there  was  no  prejudicial  error. 

4.  Upon  a  prosecution  for  the  murder  of  defendant's  bastard  child, 

the  evidence  is  held  sufficient  to  show  that  the  chUd  was  bom 
alive  and  had  an  independent  existence  with  respiration  and 
circulation  before  the  act  was  committed. 

'Appeal  from  a  judgment  of  the  circuit  court  for  Price 
county :  John  K.  Paeish,  Circuit  Judge.    Affirmed. 
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For  the  plaintiff  in  error  there  was  a  brief  by  James  Smith, 
attorney,  and  O.  E.  Schwindt,  of  counsel,  and  oral  argument 
by  Mr.  Schwindt. 

For  the  defendant  in  error  there  was  a  brief  by  the  Attor- 
ney General  and  J.  E.  Messerschmidt,  state  law  examined, 
and  oral  argument  by  Mr.  Messerschmidt. 

WiNSLOW,  J.  The  plaintiff  in  error  was  prosecuted  upon 
the  charge  of  murdering  her  newly-born  bastard  child.  It 
appeared  that  the  child  was  found  dead  in  an  outbuilding  or 
henhouse  on  the  premises  of  the  accused  where  the  delivery 
had  taken  place  a  few  hours  previously,  with  a  doth  or  rag 
wrapped  several  times  around  its  neck  and  another  rag  stuffed 
in  its  mouth.  No  one  was  present  when  the  delivery  took 
place  except  the  mother  herself.  There  was  a  spring  lock  on 
the  door  of  the  henhouse,  and  it  appears  that  the  accused 
came  out  of  the  henhouse  shortly  after  the  birth,  shutting 
the  door  and  leaving  the  baby  in  the  building,  and  made  her 
way  with  the  help  of  a  daughter  to  her  dwelling,  where  she 
went  to  bed  and  a  physician  was  called.  She  testified  that  she 
remembered  nothing  after  the  birth  of  the  child.  There  was 
evidence  showing  that  the  door  of  the  henhouse  was  locked  and 
that  no  person  had  access  to  it  after  the  birth  and  before  the 
child  was  found  until  the  physician  who  had  been  summoned 
to  attend  the  accused  went  to  the  henhouse  and  found  the  child 
in  the  condition  described.  There  was  a  verdict  of  murder 
in  the  first  degree,  and  the  accused  sued  out  a  writ  of  error  to 
reverse  the  judgment  rendered  on  the  verdict  The  errors  al- 
leged will  be  considered  in  their  order. 

1.  The  jury  was  finally  selected  and  the  challenges  on  both 
sides  exhausted  near  the  close  of  a  day^s  session,  and  the  court 
allowed  the  jury  to  separate  for  the  night  under  a  strict  cau- 
tion not  to  speak  with  any  one  concerning  the  caae.  Upon  the 
following  morning  at  the  opening  of  court  the  jurymen  took 
their  places,  and,  after  having  severally  satisfied  the  court 
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in  answer  ta  questions  that  they  had  obeyed  the  instructions 
of  the  court  during  the  recess,  they  were  sworn  and  the  trial 
commenced.  It  is  claimed  that  the  court  committed  prejudi- 
cial error  in  allowing  the  jurymen  to  separate,  although  ihey 
had  not  yet  been  sworn.  We  have  not  been  referred  to  any 
authorities  in  support  of  this  proposition.  The  rule  is  well 
settled  that,  if  a  jury  in  a  capital  caqe  is  allowed  to  separate 
during  the  trial,  a  verdict  of  conviction  will  be  set  aside  un- 
less it  be  made  to  appear  positively  that  such  separation  was 
not  followed  by  improper  conduct  on  their  part  nor  by  any 
circumstance  calculated  to  exert  an  improper  influence  on  the 
verdict  State  v.  Dolling,  37  Wis.  396 ;  Hempton  v.  State,  111 
Wis.  127,  86  N.  W.  696.  This  rule  only  applies,  however, 
after  the  jury  has  been  sworn  and  the  trial  commenced.  This 
court  has  held  that  where  eleven  jurors  accepted  by  the  parties 
in  a  capital  case  were  allowed  to  separate  before  the  panel  was 
filled,  and  it  did  not  appear  that  any  of  them  had  been  im- 
properly influenced,  no  prejudicial  error  was  committed. 
Clifford  V.  State,  58  Wis.  477, 17  K  W.  304.  The  weight  of 
authority  supports  the  proposition  that  mere  separation  of 
jurors  before  they  are  impaneled  and  sworn  is  not  ground  for 
reversal.    12  Cyc.  673 ;  State  v.  Bums,  33  Mo.  483. 

2.  After  the  jury  was  sworn  and  before  the  examination 
of  any  witness  the  trial  judge  made  some  general  cautionary 
statements  to  the  jury  as  to  their  duties  during  the  trial, 
among  which  was  the  following : 

"You  will  listen  to  the  evidence  of  each  of  the  witnesses, 
and  bear  in  mind  the  appearance  of  the  witnesses  upon  the 
stand  and  the  impress  that  the  evidence  of  these  witnesses 
makes  upon  your  mind,  and  especially  as  to  whether  the  evi- 
dence is  credible  or  truthful  or  is  not  the  truth." 

This  statement  is  complained  of,  but  we  have  been  unable 
to  see  upon  what  substantial  ground.  It  seems  to  us  to  have 
been  entirely  proper,  and  certainly  cannot  be  considered  prej- 
udicial. 
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3.  The  district  attorney,  in  his  opening  remarks  to  the 
jury,  stated  that  he  expected  to  prove  that  five  or  six  years  be- 
fore the  alleged  murder  the  accused  gave  birth  to  a  bastard 
child,  and  the  court  immediately  stated  that  unless  he  had  au- 
thority for  the  admission  of  such  evidence  he  would  not  be  al- 
lowed to  prove  the  fact  The  district  attorney  refrained  from 
further  statement  on  this  line,  and  no  objection  or  exception 
was  taken  to  the  remark,  nor  was  the  court  requested  to  give 
any  charge  or  caution  to  the  jury  on  the  subject  The  state- 
ment of  the  district  attorney  was  probably  improper,  although 
it  appears  from  the  record  that  he  had  a  theory  that  he  would 
follow  the  proof  by  evidence  showing  that  the  accused  was 
subjected  to  public  odium  on  account  of  the  birth  of  the 
former  bastard,  and  hence  had  a  reason  for  concealing  the 
birth  of  the  second  bastard.  The  court,  however,  promptly 
and  decisively  stopped  the  remarks  at  the  beginning,  and 
would  doubtless  have  given  an  instruction  or  warning  to  the 
jury  to  disregard  the  statement  had  it  been  requested.  In 
view  of  the  prompt  action  of  the  court,  we  are  unable  to  say 
that  there  was  any  prejudicial  error  in  the  remark.- 

4.  It  is  contended  that  there  was  no  sufficient  evidence  to 
«how  that  the  child  was  bom  alive  and  had  an  independent 
existence  with  respiration  and  circulation  before  the  act  was 
oommitted.  This  claim  seems  to  be  entirely  unfounded. 
Three  physicians  took  part  in  the  post  mortem  examination  of 
the  body,  and  it  appeared  that  numerous  tests  were  made  of 
the  lungs,  stomach,  and  intestines,  and  that  all  tests  showed 
that  they  contained  air,  and  that  this  was  practically  conchi- 
sive  evidence  that  the  child  had  breathed  several  times ;  that 
the  ears  stood  out  from  the  head ;  that  the  hair  was  dry  and 
•clean;  that  there  was  no  putrefaction ;  that  there  was  discolor- 
ation of  the  skin  of  the  neck ;  and  that  the  lungs  gave  out  a 
crackling  sound  when  pressed — all  of  which  characteristics 
would  have  been  absent  had  the  child  been  stillborn.  From 
their  examination  the  physicians  all  testified  that  in  their 
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judgment  the  child  was  bom  alive  and  breathed,  and  that  its, 
death  was  caused  by  strangulation  and  asphyxiation  resulting 
front  the  cloth  wrapped  around  its  neck  and  the  rag  shoved 
into  its  mouth. 

After  a  careful  examination  of  the  record  we  are  compelled 
to  say  that  the  proof  seems  ample  to  sustain  the  verdict  of 
murder,  and  that  the  trial  was  in  all  respects  fair  and  free- 
from  prejudicial  error. 

By  the  Court. — Judgment  affirmed. 


NiEZOBAwsKi,  Plaintiff  in  error,  vs.  The  State,  Defendant 

in  error. 

February  tS—March  19,  1907. 

(1)  Construction  of  statutes:  Use  of  formal  rules.  (2-10)  Crimi- 
nal law  and  practice:  Grand  juries:  List  of  jurors  where  depos- 
ited: Use  in  other  courts:  Oath  of  stenographer  where  filed:  Imr 
material  errors  and  irregularities:  Examination  of  jurors:  In- 
structions  to  jury:  Evidence  as  to  reputation:  Reasonable  doubt t 
Corroboration  of  vHtnesses:  Compromise  verdict. 

1.  In  the  construction  of  a  statute  it  should  be  considered  first  f  ron^ 

the  viewpoint  of  good  faith,  common  sense,  and  impartiality, 
and  formal  rules  of  interpretation  should  be  invoked  only  when 
doubts  otherwise  unsolvable  arise. 

2.  Under  sec.  2546a,  Stats.  (Supp.  1906;  Laws  of  1903,  ch.  90),  re- 

quiring the  record  book  in  which  the  grand  jury  list  is  entered 
to  be  deposited  with  "the  clerk  of  the  court  of  such  county,  who 
shall  securely  keep  the  same  so  that  the"  list  shall  not  become 
known,  such  book  is  to  be  deposited  with  the  clerk  of  the  cii> 
cult  court. 

3.  When  a  grand  jury  is  to  be  drawn  in  a  municipal  court  or  other 

inferior  court,  the  grand  jury  list,  after  being  deposited  with 
the  clerk  of  the  circuit  court,  is  to  be  removed  (In  proper  cus- 
tody) to  the  office  of  the  clerk  of  such  inferior  court,  and  is  to 
be  returned  after  the  drawing. 

4.  The  fact  that  a  book  sd  removed  remained  in  the  office  of  the 

clerk  of  the  inferior  court  for  some  months  and  until  after  a 
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second  grand  jury  was  drawn  from  the  list,  was  an  Irregularity^ 
but  In  this  case  not  prejudicial. 
6.  The  oath  which  the  stenographer  employed  by  a  grand  Jury  is  re> 
quired  by  sec  2546A  Stats.  (Supp.  1906;  Laws  of  1903,  ch.  90)^ 
to  "make  and  file/'  should  probably  be  filed  with  the  clerk  of 
the  grand  jury,  but  an  error  in  this  respect  would  not  make  the- 
stenographer  a  disqualified  person  or  an  interloper  among  the 
grand  jurors,  or  be  prejudicial. 

6.  Under  sees.  4659,  4706,  Stats.  (1898),  no  exceptions  are  ayailable* 

in  a  criminal  case  except  such  as  relate  to  rulings  which  t&e  ap- 
pellate court  can  see,  from  the  record  returned,  actually  preju.- 
diced  the  defendant  in  his  defense  upon  the  merits. 

7.  A  Jnror  who  testified  that  upon  the  question  of  the  guilt  or  inno^ 

cence  of  the  defendant  he  had  no  preconceived  opinion,  no  bias 
or  prejudice,  and  that  he  understood  and  thought  he  could  ap- 
ply the  presumption  of  innocence  in  -defendant's  favor,  is  held 
competent  and  quali^ed,  although  he  also  said  he  thought  that, 
as  between  defendant  and  one  against  whom  no  indictment  was 
fonnd  or  legal  charge  made,  there  was  a  greater  possibility  or 
more  likelihood  of  the  defendant  being  guilty  than  there  was 
of  such  other  person  being  guilty.  Metaphysical  inquiries  as 
to  the  matter  last  mentioned  were  not  within  the  proper  scope 
of  the  examination  into  the  juror's  qualifications. 

8.  A  requested  Instruction  to  the  effect  that  the  testimony  as  to  the 

good  reputation  of  defendant  as  to  his  honesty  and  integrity 
might,  if  believed,  be  in  itself  sufficient  to  raise  a  reasonable 
doubt  as  to  his  guilt,  is  held  to  have  been  properly. denied;  and 
the  charge  given,  to  the  effect  that  such  testimony  should  be 
considered  in  connection  with  all  the  other  evidence  and  that 
the  jury  should  convict  or  acquit  according  as  they  should  or 
should  not,  from  all  the  evidence,  be  satisfied  of  defendant's 
guilt  beyond  a  reasonable  doubt,  is  approved. 

9.  A  requested  instruction,  with  reference  to  testimony  as  to  the 

bad  reputation  of  a  witness  for  truth  and  veracity,  as  follows: 
"If  from  such  testimony  you  are  satisfied  that  the  said  witness 
has  been  impeached,  or  you  have  a  reasonable  doubt  on  account 
of  such  testimony  as  to  his  credibility,  you  should  disregard 
his  testimony  given  in  this  case,  except  as  to  those  parts,  if  any» 
in  which  such  testimony  has  been  corroborated  by  other  credi- 
ble witnesses,"  was  properly  denied  because  it  directed,  not 
merely  permitted,  the  jury  to  disregard  his  testimony,  because 
it  limited  the  corroboration  to  testimony  of  witnesses,  thereby 
excluding  circumstances  and  documents,  and  because  it  re- 
quired corroboration  by  more  than  one  witness. 
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10.  The  facts  that  a  verdict  of  guilty  was  accompanied  by  a  recom- 
mendation of  mercy,  and  that  before  separating  the  jury  handed 
to  the  judge  a  written  request  for  leniency  toward  the  defend- 
ant, do  not  show  that  the  verdict  was  a  compromiae  verdict 
which  must  be  set  aside. 


Ebeoe  to  review  a  judgment  of  the  municipal  court  of  Mil- 
waukee county:  A.  J.  Vinjb,  judge  of  the  Eleventh  circuit, 
sitting  for  the  municipal  judge.    Affirmed. 

The  plaintiff  in  error  (hereinafter  called  the  defendant) 
was  convicted  of  the  crime  of  bribery.  A  fine  of  $800  was  im- 
posed on  defendant,  which  he  paid  under  protest.  The  errors 
assigned  and  argued  relate  to  the  drawing  of  the  grand  jury 
which  returned  the  indictment  in  question;  the  regularity  of 
its  proceedings  in  the  particulars  hereinafter  mentioned ;  the 
refusal  to  submit  to  the  jury  certain  instructions  requested  by 
defendant;  and  the  refusal  to  set  aside  the  verdict  and  grant 
a  new  trial  upon  the  ground  that  the  verdict  was  a  compro- 
mise verdict 

For  the  plaintiff  in  error  there  yras  a  brief  by  Hoyi,  Doe, 
Umbreit  &  OlweU,  and  oral  argument  by  A.  G.  Unibreit  and 
p.  M.  Hoyt  They  contended,  inter  alia,  that  an  opinion  or 
impression  of  a  juror  as  to  the  guilt  or  innocence  of  one  ac- 
cused of  crime  constitutes  a  well  recognized  ground  of  chal- 
lenge. Such  opinion  or  impression  is  at  least  a  prima  facie 
cause  for  exclusion.  Sneed  v.  State,  47  Ark.  180 ;  Zimmer- 
man V.  State,  56  Md.  536.  Although  some  cases  hold  that  an 
opinion  or  impression  which  requires  evidence  to  remove  does 
not  necessarily  disqualify  a  juror,  yet  the  majority  of  cases 
hold  that  such  an  opinion  does  disqualify.  State  v.  Beuer- 
man,  59  Kan.  586 ;  Marion  v.  State,  20  Neb.  233 ;  State  v. 
Lattin,  19  Wash.  57;  Greenfield  v.  People,  74  N.  Y.  277; 
Palmer  v.  State,  42  Ohio  St  596 ;  Polk  v.  State,  45  Ark.  165 ; 
Stephens  v.  People,  38  Mich.  739 ;  Brown  v.  State,  67  Miss. 
424;  Dxigle  v.  State,  100  Ind.  259;  State  v.  Ricks,  32  La. 
Ann.  1098 ;  Myers  v.  Gomm.  79  Pa.  St  308 ;  State  v.  Gvller, 


19j  JANUARY  TERM,  1907.  169 

Niezorawaki  v.  State,  131  Wi&  166. 

82  Mo.  623.  The  fact  that  the  court  by  extremely  leading  and 
suggestive  questions  induced  the  juror  to  explain  his  answers 
and  thus  apparently  neutralized  their  natural  and  logical 
efPect  does  not  alter  the  situation  or  establish  the  qualification 
of  the  juror.  Coughlm  v.  People,  144  HL  140,  38  K  E.  1. 
If  the  examination  of  a  juror  showl9  that  he  is  disqualified, 
such  subsequent  statements  that  he  can  be  fair  and  impartial, 
render  a  verdict  according  to  the  law  and  evidence,  and  will 
give  the  defendant  the  benefit  of  the  presumption  of  innocence 
and  of  a  reasonable  doubt,  are  immaterial  and  do  not  qualify. 
People  V.  Miller,  125  Cal.  44;  Meyers  v.  State,  97  Gku  76, 
95 ;  Woods  v.  State,  134  Ind.  35 ;  Stale  v.  Start,  60  Kan.  256 ; 
People  V.  Evans,  72  Mich.  367 ;  State  v.  Foley,  144  Mo.  600 ; 
Cancemi  v.  People,  16  N.  T.  501 ;  Fonts  v.  State,  7  Ohio  St 
471 ;  Comm.  v.  Cleary,  148  Pa.  St  26 ;  State  v.  James,  34  S. 
C.  49;  GdicJce  v.  Stale,  47  Tex.  Grim.  Rep.  296;  State  v. 
Clark,  42  Vt  629;  Washington  v.  Comm.  86  Va.  405 ;  State 
V.  Butten,  13  Wash.  208.  The  great  weight  of  authority  is  in 
favor  of  the  doctrine  that  testimony  of  good  reputation  may 
in  itself  be  sufficient  to  generate  a  reasonable  doubt,  and  if 
an  instruction  to  that  effect  is  requested  it  should  be  given. 
Fields  V.  State,  47  Ala.  603, 11  Anu  Rep.  771 ;  Felix  v.  State, 
18  Ala.  720 ;  Springfield  v.  State,  96  Ala.  81,  38  Am.  St  Rep. 
85 ;  Wagner  v.  State,  107  Ind.  71,  57  Am.  Rep.  79 ;  State  v. 
Northrup,  48  Iowa,  588,  30  Am.  Rep.  408 ;  State  v.  Lindley, 
51  Iowa,  843,  33  Am.  Rep.  139;  Comm.  v.  Leonard,  140 
Mass-  473,  477;  PeopZe  v.  Jassino,  100  Mich.  536;  People  v. 
Laird,  102  Mich.  135;  Hanney  v.  Comm.  116  Pa,  St  322; 
Rem^en  v.  People,  43  N.  Y.  6 ;  People  v.  Brooks,  131  N.  Y. 
321 ;  State  v.  Earth,  25  S.  C.  175,  60  Am.  Rep.  496 ;  State  v. 
Daley,  53  Vt  442,  38  Am.  Rep.  694 ;  Becker  v.  Comm.  (Pa.) 
9  Atl.  510;  People  y.  Hancock,  7  Utah,  170,  25  Pac  1093; 
State  y.  Sauer,  38  Minn.  438,  38  N.  W.  355 ;  Stale  v.  Holmes, 
65  Minn.  230,  68  K  W.  11 ;  People  v.  Van  Dam,  107  Mich. 
425,  65  N.  W.  277 ;  Redd  v.  State,  99  Ga.  210,  25  S.  E.  268 ; 
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Shropshire  v.  State,  81  Ga.  589,  8  S.  E.  450 ;  People  v.  Ashe, 
44  Cal.  288,  292  j  People  v.  Bell,  49  Cal.  485 ;  People  v.  Dog- 
gett,  62  Cal.  27;  Jupitz  v.  People,  34  111.  516;  Stewart  v. 
State,  22  Ohio  St  4:77  ;Staie  v.  O'Cormor,  31  Mo.  389. 

For  the  defendant  in  error  there  was  a  brief  by  the  Attor- 
ney General  and  A.  C.  TUus,  assistant  attorney  general,  and 
by  F.  E.  McOovem,  district  attorney,  of  counsel,  and  oral  ar- 
gument by  Mr.  McOovem.  They  argued,  among  other  things, 
that  Dewey  was  an  impartial  and  fully  qualified  juror. 
Baker  v.  State,  88  Wis.  140,  150-153 ;  Hughes  v.  State,  109 
Wis.  397,  401-403;  Sutton  v.  Fox,  55  Wis.  531,  684-540; 
Grace  v.  Dempsey,  75  Wis.  818,  320,  321 ;  People  v.  Hugh- 
son,  154  'N.  Y.  153,  160.  Such  an  instruction  as  that  asked 
with  reference  to  the  testimony  as  to  defendant's  good  reputa- 
tion has  been  held  erroneous  in  the  following  cases:  Grant 
V.  Staie,  97  Ala.  35, 11  South.  915 ;  MUler  v.  State,  107  Ala. 
40 ;  Goldsmith  v.  State,  105  Ala.  8, 16  South.  933 ;  Briggs  v. 
Comm.  82  Va.  554;  State  v.  McNamara,  100  Mo.  100,  107; 
Olds  V.  State,  44  Fla.  452,  83  South.  296 ;  Hammond  v.  State, 
74  Miss.  214;  Moulin  v.  State,  4:4c  Ark.  115;  Staie  v.  Snow, 
3  Penne.  (Del.)  259,  51  Atl.  607.  See,' also,  State  v.  Lep- 
pere,  66  Wis.  355,  360;  Schutz  v.  State,  125  Wis.  452,  458 ; 
12  Cyc.  600. 

T1MI.1N,  J.  The  defendant  demurred  to  the  indictment, 
but,  evidently  aware  that  the  alleged  irregularities  in  the 
drawing  of  and  in  the  proceedings  by  the  grand  jury  did  not 
appear  on  the  face  of  the  indictment  and  that  the  questions 
he  desired  to  present  could  not  be  raised  by  demurrer,  there 
was  presented,  upon  motion  to  quash  the  indictment  and  op- 
posing affidavits,  a  state  of  facts  showing  that  the  jury  com- 
missioners for  Milwaukee  county  in  June,  1903,  selected  a 
list  of  persons  to  serve  as  grand  jurors  in  that  county  for  the 
ensuing  year  and  entered  the  names  upon  a  suitable  record 
book,  certified  to  the  same,  and  deposited  such  book  with  the 
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clerk  of  the  circuit  court  for  Milwaukee  county,  with  whom 
it  remained  until  about  December  1,  1903,  when  it  was  taken 
to  the  municipal  court  of  the  same  county  for  the  purpose  of 
drawing  therefrom  a  panel  of  grand  jurors  to  serve  for  the 
December,  1908,  term  of  the  municipal  court  The  book 
thereafter  remained  with  the  clerk  of  the  municipal  court,  and 
from  the  remainder  of  the  list  therein  contained^  there  was 
also  drawn  the  panel  of  grand  jurors  for  the  February,  1904^ 
term  of  the  municipal  court,  which  indicted  the  defendant 
After  the  second  grand  jury  was  drawTi  the  book  was  returned 
to  the  derk  of  the  circuit  court  The  stenographer  who  at- 
tended the  sessions  and  reported  the  testimony  of  witnesses 
before  the  grand  jury  filed  his  oath  with  the  secretary  of  the 
grand  jury. 

Sec.  2546a,  Stats.  (Supp.  1906;  Laws  of  1903,  ch.  90, 
see.  2)  :  "Immediately  after  such  grand  jury  list  has  been 
completed  said  commissioners  shall  enter  the  names  of  the  per- 
sons composing  it  upon  a  suitable  record  book  kept  for  the 
purpose  and  shall  certify  over  their  respective  signatures  that 
such  list  is  correctly  entered  and  recorded  therein  and  shall 
thereupon  deposit  such  record  book  with  the  derk  of  the  court 
of  such  county  who  shall  securely  keep  the  same  so  that  the 
grand  jury  list  entered  and  recorded  therein  as  aforesaid  shall 
not  become  known.*' 

We  are  ui^ed,  upon  the  grounds  that  this  is  (1)  a  penal 
statute,  (2)  in  derogation  of  personal  rights,  (3)  in  deroga- 
tion of  common-law  procedure,  and  (4)  one  creating  a  statu- 
tory criminal  procedure,  to  construe  this  law  strictly.  But 
rules  of  construction  are  at  best  only  secondary  aids. 

"A  sentence,  or  form  of  words,  can  have  but  one  true  mean- 
ing. '  There  can  be  no  sound  interpretation  without  good  faith 
and  common  sense."  ^  Lieber,  Hermeneutics  (Hammond's  ed.) 
108,  109.  "No  display  of  critical  ingenuity,  no  hollow  pre- 
tense of  conformity  to  established  rules,  can  make  an  interpre- 
tation acceptable,  if  it  evidently  proceeds  from  any  other  mo- 
tive than  an  honest  desire  to  leam  the  true  meaning  of  the 
text  in  question."    Id.  290. 
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Herein  lies  the  weakness  of  ascertaining  the  meaning  in 
the  first  instance  by  formal  rules.  To  approach  a  sentence  or 
writing^  with  a  purpose  of  excluding  from  its  meaning  every- 
thing not  covered  by  the  express  terms  thereof,  or  by  neces- 
-gary -implication  therefrom,  is  the  mental  attitude  of  the  per- 
son predisposed  to  strict  construction.  To  approach  a  sentence 
or  writing  with  a  purpose  of  including  within  its  terms  every- 
thing either  covered  by  its  words  expressly  or  to  which  its 
provisions  may  by  mental  alertness  or  ingenuity  be  extended 
is  the  mental  attitude  of  the  person  predisposed  to  liberal  or 
"equitable"  construction.  Neither  is  correct.  Neitlier  is  im- 
partial. We  grant  that  after  the  statute  is  first  considered 
from  the  viewpoint  of  good  faith,  common  sense,  and  im- 
partiality, and  from  this  viewpoint  some  question  arises  with 
regard  to  the  inclusion  or  exclusion  from  its  provisions  of 
certain  matters  or  things,  this  subordinate  phase  of  interpre- 
tation may  in  some  cases  be  determined  upon  a  consideration 
of  whether  or  not  the  statute  is  one  of  that  class  which  the 
legislature  is  presumed  not  to  have  intended  to  be  extended  by 
interpretation ;  and,  for  the  purpose  of  ascertaining  this,  the 
rules  of  interpretation  classifying  statutes  may  be  consulted 
with  benefit  We  use  the  terms  "construction"  and  "interpre- 
tation" as  synonymous. 

The  futility  of  the  general  use  of  rules  of  interpretation 
is  nowhere  better  illustrated  than  in  that  elaborate  and  learned 
treatise,  Lewis's  Sutherland's  Statutory  Construction  (2d  ed. 
vol.  2,  pp.  1073,  1074),  where  the  conclusion  is  reached  that 
remedial  statutes  are  liberally  construed,  and  that  remedial 
statutes  include  all  those  which  remedy  defects  in  the  common 
^  law,  or  any  part  thereof,  or  remedy  defects  in  any  part  of  our 
civil  jurisprudence  generally.  The  author  therefore  hardly 
escapes  from  the  conclusion  that  all  statutes  are  to  be  liber- 
ally construed.  In  the  same  way,  by  application,  of  tiiat  of^ 
quoted  rule  that  statutes  in  derogation  of  the  common  law  are 
to  be  strictly  construed,  it  is  easy  to  establish  that  aU  statutes 
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except  those  needless  statutes  declaratory  of  the  common  law 
should  receive  a.  strict  construction.  We  shall  approach  the 
consideration  of  this  statute,  therefore,  without  either  favor 
or  hostility,  neither  leaning  to  strict  nor  to  liberal  construc- 
tion, and  only  invoking  rules  of  interpretation  after  doubts 
otherwise  unsolvable  arise. 

We  consider  first  that  the  statute  is  a  general  law  applicable 
to  every  county  in  the  state.  The  circuit  courts  always  have 
criminal  jurisdiction  in  this  state,  whatever  other  courts  may 
exist.  Const  art.  Vll,  sec.  8.  The  legislature  may  create 
municipal  courts  for  a  municipality  or  inferior  courts  for  the 
county.  Const  art  VII,  sec.  2.  "There  shall  be  a  clerk  of 
the  circuit  court  chosen  in  each  county.''  Const  art  VII,  sec. 
12.  The  statutes  relating  to  municipal  and  inferior  courts 
present  quite  a  variety  of  regulations  and  conditions.  In 
how  many  of  them  is  there  a  "clerk  of  the  court  of  such 
county  I"  Certainly  not  in  those  which,  while  having  a  sepa- 
rate derk,  are  limited  in  their  jurisdiction  to  cities.  If  the 
circuit  court  has  criminal  jurisdiction,  should  there  be  two 
lists  and  two  books  kept  ?  The  statute  mentions  only  one.  If 
we  cannot  find  warrant  in  the  law  for  two  grand  jury  lists  for 
a  county,  and  we  are  confined  to  the  question  which  clerk  is 
more  nearly  within  the  above-quoted  words,  the  clerk  of  the 
municipal  or  inferior  court  or  the  derk  of  the  circuit  court, 
would  we  not  ordinarily  understand  it  to  refer  to  the  latter  ? 
Why  should  we  select  the  particular  and  inferior  instead  of 
the  general  and  superior"?  The  third  section  of  the  act  hk 
question— Bee  26466,  Stats.  (Supp.  1906;  Laws  of  1903, 
ch.  90,  sec.  3) — contains  words  indicating  that  the  list  is 
to  be  used  in  selecting  a  grand  jury  for  more  than  one  court : 
'^Whenever  any  court  or  judge  thereof  shall  direct  a  grand 
jury  to  be  summoned."  The  grand  jury  is  to  be  drawn  in  the 
presence  of  the  commissioners  and  "the  judge  of  the  court  or- 
dering the  grand  jury."  The  persons  drawn  shall  be  "the 
grand  jury  for  said  court."    We  must  hold  that  this  statute 
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requires  this  list  and  book  to  be  filed  with  the  clerk  of  the  cir- 
cuit court  and  that  the  proceedings  in  the  case  at  bar  were  in 
this  respect  regular. 

Premising  that  the  grand  jury  list  was  filed  in  the  first 
instance  with  the  proper  officer,  as  required  by  statute,  a 
consideration  of  other  statutes  upon  the  same  subject  matter 
leads  to  the  conclusion  that  it  must  be  removed  thence  (in 
proper  custody)  to  the  office  of  the  clerk  of  that  inferior  court 
in  which  the  grand  jury  is  to  be  drawn.  The  fact  that  this 
book  and  list  remained  in  the  office  of  the  clerk  of  the  mimici- 
pal  court  from  December,  1903,  imtil  after  February,  1904, 
was  an  irregularity,  it  is  true,  but  we  are  unable  to  see  that 
any  prejudice  to  the  defendant  resulted  therefrom. 

/The  stenographer  which  the  grand  jury  is  authorized  to 
employ  is  required  to  "make  and  file  an  oath  faithfully  to  re- 
port and  transcribe  all  the  proceedings  before  the  said  grand 
jury  and  to  keep  inviolate  the  secrecy  required  by  law  to  be 
kept  relative  to  such  proceedings."  No  designation  of  the 
place  of  filing  or  the  person  with  whom  the  oeth  must  be  filed 
is  found  in  the  act  The  oath  must  evidently  be  an  affidavit 
in  writing.  It  might  with  almost  equal  propriety  be  filed 
with  the  clerk  of  the  court  of  which  the  grand  jury  at  this 
stage  of  the  proceedings  has  become  a  part,  or  with  the  clerk 
of  the  grand  jury.  The  former  would  be  more  conducive  to 
permanency,  the  latter  to  secrecy.  We  incline  to  the  view  that 
it  should  be  filed  with  the  clerk  of  the  grand  jury,  as  was  done 
in  this  case.  But  any  error  in  this  respect  could  not  have 
the  effect  of  making  the  stenographer  a  disqualified  person  or 
an  interloper  among  the  grand  jurors.  State  ex  rel.  Dithmar 
V.  Bunnell,  post,  p.  198, 110  N.  W.  17Y.  Besides,  here  again 
no  prejudice  to  the  defendant  resulted. 

"No  indictment  or  information  shall  be  deemed  invalid  nor 
shall  the  trial,  judgment  or  other  proceedings  thereon  be  af- 
fected :  ...  by  reason  of  any  other  defect  or  imperfection  in 
matters  of  form  which  shall  not  tend  to  the  prejudice  of  the 
defendant."    Sec.  4659,  Stats.  (1898). 
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"2fo  indictment,  information,  process,  retuim  or  other  pro- 
ceedings  in  a  criminal  case  in  the  courts  or  course  of  justice 
shall  be  abated,  quashed  or  reversed  for  any  error  or  mistake 
where  the  person  and  the  case  may  be  rightly  understood  by 
the  court,  and  the  court  may,  on  motion,  order  an  amendment 
curing  such  defect"     Sec  4706,  Stats.  (1898). 

These  statutes  are  in  the  interest  of  the  public  and  not  un- 
just to  the  accused  because  they  secure  to  him  a  trial  on  the 
merits,  and  they  should  be  applied  to  and  govern  the  decision 
of  every  criminal  case,  making  unavailing  all  exceptions  ex- 
cept such  as  relate  to  rulings  which  the  court  can  see,  from 
the  record  returned,  actually  prejudiced  the  defendant  in  his 
defense  upon  the  merits. 

Francis  E.  Dewey,  one  of  the  petit  jurors,  examined  as  to 
his  qualifications,  testified  that  he  did  not  know  defendant, 
had  formed  or  expressed  no  opinion  as  to  defendant's  guilt  or 
innocence,  was  conscious  of  no  bias  or  prejudice  against  him, 
had  no  interest  in  the  result  of  the  trial,  and  knew  of  nothing 
to  prevent  him  (Dewey)  from  deciding  the  case  fairly  and 
impartially  according  to  evidence.  He  had,  however,  read  of 
the  case  in  the  newspapers  about  the  time  the  indictment  was 
returned,  and  from  the  fact  that  the  grand  jury  returned  an 
indictment  against  the  defendant  he  would  presume  that  there 
was  more  chance  of  defendant  being  guilty  than  some  man 
against  whom  no  indictment  had  been  returned.  TJiis  fact 
created  a  presumption  in  the  juror's  mind  that  the  defendant 
was  possibly,  not  probably,  guilty,  but  he  would  have  the 
same  impression  if  the  defendant  had  been  brought  into  court 
in  the  ordinary  way  after  preliminary  examination.  He 
thought  he  could  say,  notwithstanding  this,  that  his  mind  was 
absolutely  free  from  all  opinion  as  to  the  guilt  or  innocence  of 
the  defendant,  for  this  idea  was  not  strong  enough  to  be  an 
opinion — it  was  but  an  impression.  He  thought  that  the  de- 
fendant was  more  possibly  guilty  than  a  man  against  whom 
no  indictment  had  been  returned,  and  the  fact  of  an  indict- 
ment he  considered  some  evidence  that  the  defendant  was  pos- 
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sibly  guilty,  but  this  impression  could  be  easily  removed  by 
evidence  to  the  contrary,  and  he  knew  it  was  not  incumbent 
on  the  defendant  to  prove  his  innocence,  but  that  it  was  in- 
cumbent on  the  state  to  prove  defendant  guilty.  He  said  that 
it  would  require  evidence  to  remove  his  impression,  but  he 
could  enter  upon  the  trial  with  a  mind  absolutely  free  from 
any  impression  as  to  the  guilt  or  innocence  of  defendant;  that 
his  impression  was  very  slight  and  could  easily  be  removed,, 
but  he  did  not  think  a  grand  jury  would  indict  an  innocent 
man.  He  knew  that  a  person  charged  with  crime,  even  when 
indicted  by  a  grand  jury,  is  presumed  to  be  innocent  until  the 
evidence  shows  him, to  be  guilty  beyond  a  reasonable  doubt^ 
and  he  could  and  would  give  the  defendant  the  benefit  of  that 
presumption,  and  he  had  not  in  his  mind  any  opinion,  feeling, 
or  impression  that  the  defendant  was  probably  guilty,  but 
only  that  he  was  possibly  guilty ;  that  a  man  who  had  been 
indicted  by  seventeen  men  was  more  likely  to  be  guilty  than 
a  man  who  had  not  been  so  indicted.  The  juror  was  chal- 
lenged for  cause,  and  the  challenge  being  overruled  the  de- 
fendant duly  excepted.  All  such  inquiries  are  necessarily 
somewhat  metaphysical,  but,  as  we  understand  the  mental  con- 
dition of  this  juror  as  described  by  himself,  as  between  de- 
fendant and  one  against  whom  no  indictment  was  found  or 
legal  charge  made,  there  was  a  greater  possibility  or  more 
likelihood  of  the  defendant  being  guilty  than  there  was  of  such 
other  person  being  guilty.  But  with  reference  to  the  other 
question,  of  the  guilt  or  innocence  of  defendant,  he  had  no 
preconceived  opinion,  no  bias  or  prejudice,  and  understood 
and  thought  he  could  apply  the  presumption  of  innocence  in 
defendant's  favor.  The  distinction  is  very  subtle,  and  we  are 
glad  to  be  relieved  from  passing  upon  its  soundness.  We  hold 
that  the  metaphysical  test  applied  to  this  juryman  was  not 
within  the  proper  scope  of  an  examination  into  his  qualifica- 
tions and  that  the  juryman  was  competent  and  qualified,  with- 
out reference  to  these  subtle  distinctions  which  are  much 
easier  of  utterance  than  of  explanation. 
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The  instructions  requested  by  the  (Jefendant  and  refused 
by  the  court  are  not  correct  in  law,  and  the  subject  thereof 
is  much  better  covered  in  the  charge  given  by  the  court.  With 
reference  to  evidence  of  the  good  reputation  of  defendant  the 
instructions  requested  were : 

^'If  you  believe  the  testimony  of  the  witneases  called  who 
testified  to  the  good  reputation  of  the  defendant  as  to  his  hon* 
esty  and  integrity,  such  testimony  may  be  in  itself  sufficient  to 
raise  in  your  minds  a  reasonable  doubt  as  to  his  guilt  of  the 
offense  dbarged  in  the  indictment,  and  if  you  entertain  such 
doubt  you  must  return  a  verdict  of  not  guilty." 

The  defendant  had  no  more  right  to  have  this  evidence  sep- 
arately pointed  out  by  the  court  to  the  jury  as  such  which 
"may  be  in  itself  sufficient  to  raise  a  reasonable  doubt"  than 
he  would  have  to  take  any  other  item  of  evidence  from  which 
an  inference*  favorable  to  the  defendant  might  be  raised  and 
call  it  separately  to  the  attention  of  the  jury  with  this  particu- 
lar comment,  almost  suggestion.  The  charge  of  the  court  on 
this  subject  shows  the  proper  way  of  presenting  such  mat- 
ters to  the  jury  by  instruction.      We  quote  it  for  precedent : 

"Testimony  has  been  received  as  to  the  good  reputation  of 
the  defendant  for  honesty  and  integrity  previous  to  the  time 
it  is  alleged  he  committed  the  offense  charged  in  the  indict- 
ment Such  testimony  of  good  reputation  should  be  consid- 
ered by  you  in  connection  with  all  the  other  evidence  in  the 
case,  and  if  after  such  consideration  you  entertain  any  reason- 
able doubt  as  to  the  guilt  of  the  defendant,  you  must  acquit 
him ;  but  if  from  all  the  evidence  in  the  case,  including  the 
testimony  as  to  the  good  reputation  of  the  defendant,  you  are 
satisfied  of  his  guilt  beyond  a  reasonable  doubt,  then  it  is 
immaterial  what  his  reputation  has  heretofore  been  as  to  hon- 
esty and  integrity." 

The  instruction  requested,  as  follows,  was  not  proper  to  be 
given,  in  that  it  directed,  not  merely  permitted,  the  jury  to 
disregard  the  testimony,  and  in  that  it  limited  the  corroborat- 
ing testimony  to  witnesses,  thereby  excluding  circumstances 
Vol.  131  —  12 
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and  documents,  and  in  that  it  required  corroboration  by  "wit- 
nesses."   It  therefore  was  properly  refused. 

"If  from  such  testimony  you  are  satisfied  that  the  said  wit- 
ness has  been  impeached,  or  you  have  a  reasonable  doubt  on 
account  of  such  testimony  as  to  his  credibility,  you  should  dis- 
regard his  testimony  giVen  in  this  case,  except  as  to  those 
parts,  if  any,  in  which  such  testimony  has  been  corroborated 
by  other  credible  witnesses.'' 

It  is  next  contended  that  because  the  jury  accompanied 
their  verdict  of  guilty  with  a  recommendation  of  mercy,  and 
immediately  thereafter  and  before  separating  handed  up  to 
the  trial  judge  a  written  request  for  leniency  toward  the  de- 
fendant, we  must  presume  that  the  verdict  of  guilty  was  a 
compromise  verdict  and  must  be  set  aside.  This  contention 
cannot  be  sustained.  Verdicts  of  this  kind  were  sustained  in 
the  following  cases:  Stephens  v.  State,  51  Ga.  236;  Staie  v. 
Potter,  15  Kan.  302;  State  v.  Oill,  14  S.  0.  410;  People  v. 
Lee,  17  Oal.  76;  Hicks  v.  Stat6,  25  Fla.  536,  6  South.  441; 
Penn  v.  State,  62  Miss.  460. 

We  find  no  prejudicial  error  in  this  case,  hence  the  judg- 
ment should  be  affirmed. 

By  the  Court. — ^The  judgment  of  the  municipal  court  is 
affirmed. 


Duthey,  Plaintiff  in  error,  vs.  The  State,  Defendant  in 

error. 
FelnMry  23--March  19,  1907. 

Criminal  law  and  practice:  Homicide:  Degrees:  ^Involuntary  hill- 
ing:"  "Heat  of  passion:''  Defendant's  declarations,  iohen  not 
conclttsive:  **Justi/lahle"  and  "excusable''  Jiomicide:  Insanity: 
Opinion  evidence:  Form  of  questions:  Instructions  to  jury:  Sum- 
marizing contentions  of  counsel:  Inforrnation  which  should  not 
he  given:  Evidence:  Reporter's  minutes:  Conduct  of  trial  judge. 

1.  Refusal  by  the  trial  court  to  submit  the  question  whether  de- 
fendant was  guilty  of  a  lower  degree  of  homicide  than  that  of 
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which  he  was  convicted  was  prejudicial  error  if  the  evidence, 
in  any  reasonable  view,  could  support  a  conviction  of  such  lower 


2.  Where  the  killing  was  by  a  pistol  discharged  by  the  volition  of 

the  defendant,  without  any  element  of  accident  or  inadvertence/ 
it  was  not  an  "involuntary"  killing  within  the  meaning  of  sees. 
4355,  4362,  Stats.  (1898). 

3.  The  killing  of  defendant's  wife  with  a  pistol,  claimed  by  him  to 

have  been  done  while  he  was  temporarily  Insane  because  of  her 
misconduct,  is  held  upon  the  evidence  not  to  have  been  within 
sec.  4363,  Stats.  (1898),  covering  "every  other  killing,"  etc.,  than 
those  covered  by  other  sections. 

4.  Upon  the  evidence  (stated  in  the  opinion)  it  is  held  that  the  Jury 

might  have  found  that  the  killing  of  his  wife  by  defendant  with 
a  pistol  was  in  heat  of  passion  and  without  a  design  to  effect 
death  so  as  to  make  the  crime  manslaughter  in  the  third  degree, 
as  defined  in  sec.  4354,  Stats.  (1898). 

5.  A  defendant's  own  declarations,  even  under  oath  as  a  witness,  are 

not  conclusive  against  him  if  other  evidence  Justifies  an  incon- 
sistent conclusion  as  to  the  fact.  Thus,  defendant's  testimony 
asserting  delirium  and  unconsciousness  of  his  acts  at  the  time 
of  killing  his  wife  did  not  preclude  the  Jury  from  finding  from 
other  evidence  that  there  was  merely  that  blind  anger  which 
the  law  calls  heat  of  passion. 

6.  A  killing  not  involving  any  element  of  self-defense  or  enforce- 

ment of  a  duty  cannot  be  a  Justifiable  homicide  under  sec.  4366, 
Stats.  (1898). 

7.  A  killing  by  the  use  of  a  dangerous  weapon  cannot  be  an  excus- 

able homicide  under  sec.  4367,  Stats.  (1898). 
S.  When  a  nonexpert  witness  is  to  be  asked  his  opinion  as  to  a  per- 
son's sanity  the  question  should  be,  substantially:  What  impres- 
sion was  made  upon  your  mind  by  the  conduct,  actions,  man- 
ner, expressions,  and  conversation  which  you  observed? 
S.  A  physician  was  asked  whether,  assuming  the  truth  of  certain 
facts  stated  and  of  the  testimony  of  the  defendant  which  he 
heard,  he  saw  in  those  facts  and  that  testimony  any  indication 
that  defendant  was  suffering  at  any  time  from  melancholia. 
Held,  that  the  question  was  proper  and  that  answers  thereto  by 
the  witness,  "I  see  no  signs  of  melancholia,"  and  "There  is  no 
evidence  of  melancholia  in  that  testimony,"  were  not  objection- 
able in  form. 
10.  Although  upon  the  trial  of  the  issue  as  to  insanity  of  the  defend- 
ant the  presumption  is  in  favor  of  sanity,  the  Jury  should  not 
be  instructed  that  this  throws  upon  him  the  burden  of  proof 
and  that  to  escape  he  must  produce  evidence  of  insanity  suiB- 
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clent  to  raise  a  reasonable  doubt  The  proper  instruction  is 
simply  that  if,  after  considering  all  the  eyldence  before  them, 
there  remains  in  the  minds  of  the  jury  any  reasonable  doubt  of 
sanity,  they  should  find  the  defendant  insane. 

11.  If,  in  charging  the  Jury,  the  court  attempts  to  summarize  and  de- 

clare the  contentions  made  by  either  party  he  should  do  it  with 
great  care  and  only  after  being  assured  that  he  appreciates  not 
only  what  those  contentions  are  but  their  relative  importance 
as  viewed  by  counsel. 

12.  To  be  a  ground  of  reversal,  an  omission  from  such  a  statement 

by  the  court  should  have  been  called  to  the  attention  of  the  trial 
court  by  a  request  that  the  thing  omitted  be  supplied. 

13.  However  sane  one  may  have  been  at  all  other  times,  if  he  was 

actually  Insane  within  the  legal  definitions  at  the  time  he  com- 
mitted the  crhnlnal  act  he  is  not  responsible.  It  was  error, 
therefore,  to  instruct  the  Jury,  in  effect,  that  if  defendant  while 
sane  determined  upon  the  killing  of  the  deceased  he  must  be 
found  sane  although  thereafter  he  became  insane  and  was  so  at 
the  time  of  the  homicide. 

14.  One  cannot  be  held  criminally  responsible  for  acts  done  while  he 

was  actually  Insane,  even  though  his  mental  state  was  brought 
about  by  his  own  fault  in  yielding  to  anger  or  passion. 

15.  It  was  improper  for  the  trial  court,  in  reply  to  a  question  asked 

by  the  Jury  while  they  were  deliberating  upon  the  issue  of  san- 
ity, to  inform  them  that  if  they  found  the  defendant  sane  the 
same  Jury  would  afterwards  pass  upon  the  question  of  his  guilt 
or  innocence.  The  court  should  have  told  them  that  such  in- 
formation had  no  relevancy  to  their  duty  in  respect  to  the  issue 
before  them. 

16.  It  is  the  duty  of  the  trial  court,  especially  when  so  requested,  to 

instruct  the  Jury  specifically  as  to  their  duty  to  acquit  if  they 
entertain  a  reasonable  doubt  as  to  the  guilt  of  the  defendant. 

17.  Upon  the  trial  of  the  issue  of  guilty,  permitting  the  court  reporter 

to  read  his  minutes  of  the  testimony  given  by  defendant  on  the 
trial  of  the  issue  of  sanity  was  not  error  merely  because  there 
was  no  other  reporter  to  take  down  the  oral  testimony  so  read 
to  the  Jury. 

18.  Conduct  of  the  trial  Judge  is  criticised,  in  that  he  took  occasion, 

when  the  Jury  had  returned  into*^  court  during  their  delibera- 
tions, to  explain  his  course  and  vindicate  his  acts  and  motives, 
with  reference,  particularly,  to  a  complaint  of  defendant's  coun- 
sel, in  his  argument,  that  the  lower  degrees  of  homicide  had  not 
been  submitted  to  the  Jury.  The  minds  of  the  Jury  should  not 
have  been  diverted  from  their  duty  by  any  discussion  as  to 
propriety  of  conduct  of  court  or  counsel. 
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Appeax  from  a  judgment  of  the  superior  court  of  Douglas 
oountj:  Chables  Smith,  Judge.     Reversed. 

Writ  of  error  to  review  a  conviction  for  murder  in  the  sec- 
ond degree,  for  that  the  plaintiff  in  error,  hereafter  called  the 
defendant,  murdered  his  wife,  on  the  3d  day  of  September, 
1905,  by  shooting  her.  The  proof  of  specific  facts  waa  almost 
without  dispute.  The  defendant,  thirty-eight  years  of  age,  a 
laborer,  had  been  married  about  eight  years  to  the  deceased, 
who  had  two  children,  a  girl  and  a  boy,  four  and  eight  years 
of  age,  respectively.  He  was  domestic  and  industrious  in 
habit  and  had  accumulated  some  considerable  property.  He 
became  suspicious  of  the  relations  of  his  wife  with  one  Lan- 
greet  and  one  Blyenberg.  At  his  wife's  persuasion  he  gave 
her  $500,  whereupon  she  took  the  daughter,  eight  years  old, 
and  disappeared.  He  later  discovered  that  she  was  in  Seattle 
living  with  Langreet  He  went  there  to  break  up  the  rela- 
tions, but  was  met  by  his  wife  with  conciliatory  proposals  and 
they  returned  to  Superior.  She,  however,  refused  to  live  with 
him,  but  occupied  a  separate  house  belonging  to  her  brother. 
He  became  persuaded  that  she  had  deceived  him  in  order 
to  screen  Langreet  at  Seattle.  On  the  niglit  preceding  the 
killing  he  learned  that  Langreet  had  returned  and  that  he  and 
defendant's  wife  intended  to  marry.  According  to  his  testi- 
mony, this  situation  created  such  a  condition  of  mental  and 
nervous  disturbance  as  to  entirely  unbalance  him.  He  de- 
scribes the  situation  as  well  as  he  can,  in  broken  English,  he 
l)€ing  a  Belgian :  On  the  next  day  he  sees  Blyenberg  and  Lan- 
greet together  and  imagines  that  they  are  making  him  subject 
of  ridicule,  and  later  sees  Langreet  with  his  wife  and  conceives 
similar  conduct  on  their  part,  some  time  about  5  o'clock  p.  m. 
on  the  day  of  the  shooting.  From  that  time  he  describes  him- 
self as  wholly  unable  to  remember  his  acts,  although  he  recalls 
certain  isolated  facts.  Between  7  and  8  o'clock  he  went  to  the 
saloon  of  Blyenberg,  where  Langreet  was  likely  to  be,  went , 
«p  to  the  bar  and  shot  Blyenberg,  and  it  is  supposed  would 
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have  shot  Langreet,  but  the  latter  made  his  escape  through 
the  back  door.  Thereafter  he  went  seven  or  eight  blocks  to 
the  house  where  several  persons,  including  his  wife,  were  sit- 
ting, pushed  open  the  door,  thrust  his  right  hand  with  the  re- 
volver through  it,  and  shot,  the  bullet  striking  his  wife  so  that 
she  died  before  morning.  He  professes  to  have  had  no  knowl- 
edge of  slbooting  her,  and  was  greatly  distressed  when  so  in- 
formed the  next  day.  A  plea  of  insanity  was  introduced,, 
which  was  tried  separately,  and  a  verdict  of  sanity  found, 
and  thereupon,  on  trial  of  the  issue  of  guilt  or  innocence,  he 
was  found  guilty  of  murder  in  the  second  degree  and  duly 
sentenced. 

W.  P.  Crawford,  for  the  plaintiff  in  error. 

The  cause  was  submitted  for  the  defendant  in  error  on  the 
brief  of  the  Attorney  General  and  A.  C.  Titus,  assistant  at- 
torney general,  and  of  W.  R.  Foley,  of  counseL 

Dodge,  J.  1.  The  most  radical  and  conclusive  assignment 
of  error,  though  not  the  first  in  order  on  the  brief,  is  the  re- 
fusal of  the  trial  court  to  submit  any  other  degree  of  homicide 
than  murder  in  the  first  and  second  degrees,  although  specific- 
ally requested  in  writing  to  submit  third  and  fourth  degrees  of 
manslaughter.  If  the  evidence,  in  any  reasonable  view,  could 
support  either  of  these  lower  degrees,  this  refusal  was  error, 
from  which  prejudice  to  the  defendant  is  undeniable.  PerJcins 
V.  State,  78  Wis.  551,  558,  47  N.  W.  827;  Terrill  v.  State, 
95  Wis.  276,  291,  70  N.  W.  356;  Murphy  v.  State,  108  Wis. 
Ill,  117,  83  K  W.  1112;  Montgomery  v.  State,  128  Wis. 
183,  197,  107  N.  W.  14.  Each  of  these  crimes  may  be  com- 
mitted in  different  ways,  and  one  phase  of  each  consists  in 
the  involuntary  killing.  Sees.  4355,  4362,  Stats.  (1898). 
Since  the  discharge  of  the  pistol,  a  dangerous  and  deadly 
weapon,  was  clearly  by  the  volition  of  the  accused,  so  that 
there  was  no  element  of  accident  or  inadvertence  therein,  this 
element  of  involuntary  killing,  as  distinguished  from  a  killing 
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merely  without  a  design  to  effect  death,  could  not,  in  any  view 
of  the  evidence,  have  existed  in  the  light  of  the  definition  of 
involuntary  killing  as  recently  promulgated  in  Johnson  v. 
State,  129  Wis.  146,  108  K  W.  55,  59.  Nor  do  we  think  it 
possible  to  have  been  concluded  from  the  evidence  that  any 
phase  of  homicide  covered  by  sec.  4363,  Stats.  (1898),  oc- 
curred ;  that  is  the  omnibus  section,  for  "every  other  killing 
of  a  human  being  by  the  act,  procurement  or  culpable  negli- 
gence of  another,  where  such  killiQg  is  not  justifiable  or  excus- 
able, or  is  not  declared  in  this  chapter  murder  or  manslaugh- 
ter of  some  other  degree,  shall  be  deemed  manslaughter  in  the 
fourth  degree."  When,  however,  we  turn  to  sec.  4354,  Stats. 
(1898),  we  find  it  to  declare : 

"Any  person  who  shall  kill  another  in  the  heat  of  passion 
without  a  design  to  effect  death,  by  a  dangerous  weapon,  in 
any  case  except  such  wherein  the  killing  of  another  is  herein 
dedared  to  be  justifiable  or  excusable,  shall  be  deemed  guilty 
of  manslaughter  in  the  third  degree." 

It  will  be  noted  that  the  distinguishing  elements  here  are 
(1)  heat  of  passion;  (2)  absence  of  design  to  effect  death; 
and  (3)  by  a  dangerous  weapon.  That  there  was  evidence 
to  establish  heat  of  passion,  as  the  phrase  is  used  in  the  law^ 
the  trial  court  was,  evidently,  fully  convinced ;  for,  through- 
out the  charge  on  the  issue  of  sanity,  he  over  and  over  agaiD 
explained  to  the  jury  the  duty  to  refrain  from  a  finding  of  in- 
sanity if  the  acts  were  due  merely  to  heat  of  passion, — in- 
structions which,  in  themselves,  must  have  been  erroneous 
and  prejudicial  if  there  was  no  evidence  of  such  a  state  of 
mind.  There  can  be  little  doubt,  however,  but  that  the  jury 
might  have  found  such  a  condition  to  exist.  Tte  evidence 
shows  the  defendant  in  a  much  perturbed  and  erratic  mental 
condition  for  some  days  before  the  homicide,  from  the  rela- 
tions between  his  wife  and  Langreet,  and  shows,  as  expressed 
in  the  statement  of  facts,  certain  very  disturbing  events  and 
information  on  the  night  before  and  the  day  of  the  killing, 
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indicating  to  him  that  he  had  been  deceived  in  the  apparent 
partial  reconciliation  and  reformation  of  his  wife,  but  that  a 
renewal  of  her  relations  with  Langreet  was  intended  by  both. 
The  sight  of  the  man  himself  on  this  day,  and  especially  the 
sight  of  him  and  the  wife  about  5  o'clock  in  the  afternoon, 
flaunting  their  intimacy  in  public,  and,  as  he  believed,  accom- 
panying it  with  signs  and  conduct  of  ridicule  of  himself, 
were  all  events  which  might  well  produce  that  blind  anger 
which  the  law  calls  heat  of  passion;  and,  while  th^  defendant 
in  his  own  testimony  asserts  rather  delirium  and  unconscious- 
ness of  his  acts,  this  statement  might  have  been  disbelieved 
by  the  jury  and  the  inference  of  violent  passion  drawn  from 
the  facts  that  an  hour  or  two  later  he  equipped  himself  with 
his  revolver,  rushing  to  the  saloon  where  he  expected  to  find 
Langreet  and  his  companion  and  abettor,  Blyenberg,  and 
there,  in  the  midst  of  a  number  of  people,  shot  Blyenberg  and 
pursued  Langreet,  and  after  that  was  seen  rushing,  apparently 
blindly,  along  the  sidewalk,  so  that  people  had  to  make  way 
for  him,  to  places  where  he  apparently  suspected  his  wife  and 
Langreet  might  be,  until  he  reached  her  brother's  house, 
where,  thrusting  open  the  door  of  a  room  containing  herself, 
a  brother  of  Langreet,  and  several  other  persons,  he  fired  his 
pistol,  without  pause,  his  presence  paving  occupied  but  a  sec- 
ond of  time  according  to  the  testimony  of  the  witnesses.  A 
defendant's  own  declarations,  even  under  oath  as  a  witness, 
are  not  conclusive  against  him  if  other  evidence  justifies  an 
inconsistent  conclusion  as  to  the  fact.  MorUgomery  v.  State, 
128  Wis.  183, 107  K  W.  14.  There  was  other  evidence  which 
might  have  been  construed  by  the  jury  as  indicating  the  con- 
fused or  even  unconscious  condition  of  mind  or  the  blindness 
of  rage  and  passion,  consisting  in  description  of  defendant's 
conduct  during  the  same  period  of  time. 

The  next  characteristic  of  the  crime  described  by  this  sec- 
tion is  that  the  killing  shall  be  without  a  design  to  effect  death. 
The  evidence  already  recited,  the  suddenness  of  the  shooting 
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upon  tiie  throwing  open  of  the  door  into  a  room  where  were 
seated  a  large  number  of  persons,  the  remark  accompanying 
that  act,  "I  am  not  allowed  to  come  in  here  anyhow,"  and 
the  showing  of  confusion,  excitement^  and  nonobservance  of 
things  about  him,  seem  to  us  fully  sufficient  to  have  warranted 
the  jury  in  believing  that  the  shot  was  fired  with  no  design  to 
kill  any  particular  person,  even  though  the  defendant  were 
not  in  that  irrational  state  which  the  law  recognizes  as  insan- 
ity. These  were  supplemented  by  proof  of  exclamations  and 
apparently  unpremeditated  utterances  made  the  same  evening 
after  arrest  and  next  morning,  indicating  ignorance  of  and 
surprise  at  the  fact  of  her  injury  and  death. 

That  the  third  element,  namely,  the  use  of  a  dangerous^ 
weapon,  existed,  is  undisputed.  All  these  things  might  have 
existed  without  there  having  been  either  justifiable  homicide, 
as  described  by  sec.  4866,  or  excusable  homicide  under  sec. 
4367,  of  which  we  shall  have  to  speak  later.  We  are  per- 
suaded, therefore,  that  defendant  was  entitled  to  have  the  jury 
pass  upon  the  phase  of  manslaughter  in  the  third  degree  de- 
fined in  sec.  4354,  and  that  refusal  of  the  request  for  instruc- 
tion to  that  effect  was  error  necessitating  reversal  and  new 
trial. 

2.  We  may  say  in  this  connection,  for  convenience,  that  we 
find  no  phase  of  the  evidence  at  all  consistent  with  justifiable 
homicide  defined  in  sec.  4366,  each  phase  of  which  involves 
some  element  of  self-defense  or  enforcement  of  a  duty;  nor  of 
excusable  homicide  under  sec.  4367,  which  is  excluded  by  use 
of  a  dangerous  weapon,  if  by  no  other  circumstance.  "Hence 
must  be  overruled  assignments  of  error  upon  refusal  to  submit 
such  sections  to  the  jury.  Having  reached  the  conclusion  that 
the  judgment  must  be  reversed  and  new  trial  ordered,  we  pro- 
ceed to  consider  such  of  the  other  assignments  of  error  as  pre- 
sent questions  liable  to  have  any  significanoe  ui)on  such  trial. 

3.  The  stpte  called  the  jailer  who  received  defendant  into 
custody,  and  first  proved  by  him  that  he  had  a  large  experi- 
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ence  as  jailer  in  dealing  with  insane  people,  sucli  as  were  com- 
mitted to  his  custody ;  also  that  he  had  a  certain  limited  con- 
versation with  the  defendant  after  his  arrest  a  few  hours  after 
the  shooting,  and  he  was  then  asked: 

"From  your  knowledge  gained  from  such  observation  and 
care  of  those  people  and  from  Duthey*8  actions,  conversations, 
and  manner  and  appearance  as  you  saw  him  at  the  jail  Satur- 
day night,  September  23d,  and  as  you  testified  here,  would 
you  say  he  was  sane  or  insane  ?    Answer:  Sane." 

Hardly  any  question  of  mere  practice  is  so  douded  by  an 
indigestible  mass  of  rulings,  dicta,  and  decisions  as  that  of 
the  admissibility  of  opinions  of  nonexperts  as  to  sanity.  What 
Mr.  Wigmore  in  his  work  on  Evidence  calls  the  arsenal  from 
which  have  been  drawn  all  subsequent  arguments  in  favor 
thereof  is  the  dissenting  opinion  of  Doe,  J.,  in  State  v.  Pike, 
49  N.  H.  399,  The  confusion  on  the  subject  is  partially  illus- 
trated by  an  extended  note  to  Ryder  v.  State,  100  Qa.  628,  28 
S.  E.  246,  38  L.  R.  A.  721.  Practical  application  of  rules 
with  reference  to  it  will  be  found  in  Bumham  v.  Mitchell, 
34  Wis.  117,  133;  YanJce  v.  State,  51  Wis.  464,  8  K  W. 
276;  Boorman  v.  N.  W.  Mut.  R.  Asso.  90  Wis.  144,  62  N. 
W.  924;  Crawford  v.  Christian,  102  Wis.  61,  78  N.  W.  406; 
In  re  Guardianship  of  Welch,  108  Wis.  387,  84  K  W.  650 ; 
In  re  Butler's  ^Yill,  110  Wis.  70,  86  N.  W.  678;  Hempion 
V,  Stale,  111  Wis.  127, 137,  86  K  W.  596 ;  Lowe  v.  State,  118 
Wis.  641,  655,  96  N.  W.  417 ;  Schvltz  v.  CulbeHson,  125  Wis. 
169,  103  K  W.  234.  A  little  consideration  of  the  reasons 
why  anything  more  than  evidence  of  the  actual  physical  facts 
observed  by  the  witness  should  be  allowed  to  be  stated  would 
greatly  aid  courts  and  counsel  in  this  field.  First,  it  is  obvious 
that  one  not  an  expert  can  no  more  aid  the  jury  by  an,  expert 
opinion  as  to  sanity  than  any  other  fact  or  condition.  If  all 
the  physical  facts  can  be  stated,  the  jury  are  as  competent  to 
form  an  opinion  as  the  witness,  and  their  province  ought  not 
to  be  invaded.    But  all  experience  teaches  the  frequent  if  not 
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general  impossibility  of  stating  all  things  which  the  eye  and 
ear  note  in  an  interview  with  another,  the  wildness  of  the  eye, 
the  incoherence  of  the  ideas  in  speech/hurried  or  erratic  man- 
ner, and  the  like.    Ordinarily  it  is  impossible  for  the  narrator 
either  to  remember  the  specific  acts,  words,  and  gestures  or  to 
adequately  describe  them  so  as  to  convey  to  his  hearer  their 
siguificanoe  to  the.  real  information  desired,  namely,  the  men- 
tal state,  without  stating  that  they  were  excited,  incoherent, 
unreasonable,  unusual,  or  the  like,  all  of  which  is  but  state- 
ment of  conclusion  or  opinion.    Hence  the  rule  has  grown  that 
the  ordinary  observer  may  so  state  his  impression  of  his  inter- 
view.   Courts  have  seemingly  been  unable  to  express  verbal 
distinctions  between  the  mere  statement  by  a  witness  as  to  the 
impression  on  his  mind  of  certain  acts  narrated  as  fully  as  he 
can  and  a  declaration  of  opinion  generally  that  the  person 
was  sane  or  insane,  and  a  direct  inquiry  as  to  such  opinion'  is 
now  sanctioned  by  the  weight  of  authority,  with  which  the 
expressions  in  our  own  decisions  agree.    The  subject  received 
lucid  treatment  at  the  pen  of  Harlan,  J.,  in  Conru  Mut.  L. 
Ins.  Co.  V.  Lathrop,  111  U.  S.  612,  4  Sup.  Ct  533,  which 
case  presents  ideal  illustration  of  the  best  manner  of  pro- 
pounding the  proper  question  to  the  witness.    After  a  conver- 
sation had  been  narrated,  the  manner  described  as  agitated, 
face  flushed  and  expressionless,  the  question  was  propounded, 
substantially,  "What  impression  was  made  upon  your  mind  by 
the  conduct,  actions,  manner,  expressions,  and  conversation 
which  you  observed  ?"    This  was  fully  approved.    We  do  not 
mean  that  there  would  be  error  in  the  direct  inquiry  as  to  wit- 
nesses opinion  as  to  the  person's  sanity,  based,  of  course,  on 
what  he  saw  and  heard;  but  the  form  quoted  above  is  much 
more  likely  to  prevent  confusion  in  the  mind  of  the  witness 
and  to  impress  the  jury  with  the  true  significance  of  the  testi- 
mony.    The  question  here  was  inaccurate  and  improper,  in 
that  it  directed  the  witness  to  base  his  opinion  as  to  defend- 
ant's general  sanity,  in  part  at  least,  on  what  he  had  observed 
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in  others  oommitted  to  him  for  incarceration  and  custody  as 
too  dangerously  insane  to  be  at  large.  It  also  obviously  pre- 
sents an  insidious  attempt  to  dignify  to  the  jury  the  witness's 
opinion  as  that  of  an  expert^  instead  of  a  mere  lay  observer, 
by  reason  of  his  frequent  contact  with  insane  persons. 

4.  A  physician,  who  had  heard  part  of  defendant's  testi- 
mony and  most  of  the  other  testimony  on  the  issue  of  sanily, 
and  who  was  informed,  by  a  preliminary  hypothetical  ques- 
tion, of  certain  salient  portions  of  defendant's  testimony 
which  he  had  not  heard,  was  asked : 

"Now,  Doctor,  assuming  these  facts  I  have  stated  to  be 
true,  and  assuming  the  testimony  of  the  defendant  which  you 
heard  to  be  true,  do  you  see  in  tiiose  facts  and  that  testimony 
any  indication  lliat  this  man  was  suffering  at  any  time  from 
melancholia  ?" 

This  is  objected  to  as  calling  on  the  expert  to  weigh  evi- 
dence and  thereby  perform  the  function  of  the  jury.  The  an- 
swer finally  given,  after  several  objections,  was  to  a  reitera- 
tion of  the  same  inquiry  by  the  court,  which  did  not  contain 
all  the  restrictive  elements  of  the  question  above  quoted,  but 
referred  thereto,  so  that  we  think  the  witness  could  have  un- 
derstood it  only  as  embodying  those  restrictions.  The  question 
of  the  manner  in  which  an  expert's  opinion  can  properly  be 
taken  upon  the  result  of  evidence  already  introduced  was  ex- 
amined and  discussed  in  the  case  of  Cornell  v.  State,  104  Wis. 
527,  637,  80  N.  W.  745,  and  if,  as  we  hold,  the  answer  was 
finally  given  in  response  to  the  quoted  question,  it  is  apparent 
at  a  glance  that  none  of  the  objections  pointed  out  in  that  opin- 
ion exist.  The  question  was  confined  to  certain  facts  stated 
and  certain  other  facts  testified  to  by  a  single  witness,  and  the 
expert  was  directed  to  answer  upon  the  assumption  of  the 
truth  of  such  testimony,  so  that  there  was  no  demand  upon 
him  to  weigh  evidence  or  to  select  between  conflicting  evidence 
or  testimony  that  upon  which  he  predicated  his  opinion.  We 
think  there  was  no  error  in  permitting  him  to  answer,  nor  in 
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the  form  of  his  answer,  which  was,  "I  see  no  signs  of  melan- 
cholia." We  think  that  oould  have  been  understood  only  as 
expressing  his  professional  opinion.  The  same  oonstructioj:i 
must  be  given  to  anoliier  form  of  answer,  "There  is  no  evi- 
dence of  melancholia  in  that  testimony." 

5.  Error  is  assigned  upon  an  instruction  on  the  issue  of 
sanity  as  follows : 

"The  jury  is  instructed  that  the  defendant  comes  to  trial 
presumed  to  be  sane  and  not  insane.  This  throws  upon  him 
the  burden  of  proof  in  the  first  instance.  To  escape,  he  must 
produce  evidence  of  insanily  at  the  time  of  the  homicide  suffi- 
cient notwithstanding  all  the  evidence  to  the  contrary  to  raise 
a  reasonable  doubt  of  his  insanity  as  aforesaid." 

This  method  of  expression  is  unfortunate,  to  say  the  least 
of  it  While  the  proposition  is  no  longer  debatable  in  Wis- 
consin that  upon  such  an  issue  the  presumption  is  in  favor  of 
sanity,  and  the  jury  are  to  so  find  unless  evidence  leaves  them 
in  reasonable  doubt  on  that  subject,  yet  it  is  by  no  means  true 
that  the  defendant  must  produce  that  evidence,  nor  produce 
evidence  sufficient  to  raise  a  reasonable  doubt  That  doubt 
may  arise  just  as  well  from  evidence  produced  by  the  state  or 
from  the  very  circumstances  of  the  act  charged,  and  the  proper 
instruction  on  that  subjeict  is  simply  that  if,  after  considering 
all  the  evidence  before  them,  there  remains  in  the  minds  of 
the  jury  any  reasonable  doubt  of  sanity,  their  duty  is  to  find 
the  accused  insane.  Such  is  the  express  behest  of  the  statute. 
Sec  4697,  Stats.  (1898)-.  Indeed,  the  rule  of  law  that  there 
is  a  presumption  of  sanity  goes  little,  if  any,  further  than  to 
constitute  a  rule  of  practice  to  the  effect  that,  in  the  absence 
of  any  evidence  bearing  on  the  subject,  there  is  no  issue  to  be 
submitted  to  the  jury.  It  is  a  rule  important  to  the  courts, 
but  the  communication  of  which  to  the  jury  is  of  doubtful 
propriety.  We  do  not  need  to  declare  whether  in  every  case 
an  instruction  such  as  that  now  criticised  must  be  held  revers- 
ible error.    There  is  considerable  analogy  between  the  sugges- 
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tion  that  the  defendant  must  produce  the  evidence  to  overcome 
the  legal  presumption  of  sanity  and  instructions  to  the  effect 
that  the  evidence^  or  the  defendant's  evidence,  must  raise  a 
reasonable  doubt,  vrhich  were  criticised  in  McAllister  v.  State, 
112  Wis.  496,  500,  88  N.  W.  212,  and  Baker  v.  State,  120 
Wis.- 141,  97  K  W.  566,  as  tending  to  pervert  the  mental  at- 
titude of  the  jury  from  one  of  needing  to  be  convinced  that 
there  is  some  reason  why  they  should  not  believe  in  innocence, 
to  that  of  needing  to  be  convinced  that  there  is  reasonable 
doubt  of  guilt 

6.  Another  portion  of  the  charge  which  is  assigned  as  error 
is  the  following: 

"It  is  contended  by  the  defense  that  the  alienations  of  the 
affections  of  his  wife,  her  debauchment,  and  the  breaking  up 
of  his  family  so  affected  his  nervous  system,  so  overcame  and 
crushed  him,  that  for  a  space  of  time  covering  the  homicide 
reason  was  dethroned,  conscience  paralyzed,  and  the  shooting 
of  the  deceased  an  act  for  which  he  was  not  responsible,  and 
the  jury  is  instructed  that  if  such  was  the  fact,  of  there  is 
reasonable  doubt  whether  or  not  such  was  the  fact,  they  vnSL 
find  the  defendant  insane." 

In  framing  this  instruction  the  court  entered  a  field  which 
is  always  perilous,  namely,  that  of  attempting  to  state  to  the 
jury  the  contentions  of  either  party.  It  is  in  close  analogy  to 
attempts  to  state  the  evidence  which  we  considered  in  Horr  v. 
C.  W.  Howard  Co.  126  Wis.  160, 165, 105  K  W.  668.  When 
fairly  and  exhaustively  done  it  may  be  helpful  to  the  jury, 
but  the  view  of  the  court  is  so  liable  to  differ  from  that  of 
counsel  as  to  what  are  the  most  salient  and  important  elements 
of  the  latter's  contention  that  any  attempt  in  this  direction  is 
liable  to  be  the  subject  of  criticism  as  having  omitted  or  sub- 
ordinated the  things  upon  which  he  most  confidently  relies. 
This  attempt  is  an  apt  illustration.  The  circimistances  on 
which  appellant  lays  principal  stress  as  accounting  for  a  state 
of  mind  which  he  claims  to  have  been  irrational  and  insane 
were  those  attending  the  renewal  of  intimacy  and  personal 
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contact  between  Langreet  and'his  wife,  occurring  on  the  very 
day  of  the  homicide,  while  these  events  narrated  by  the  court 
in  this  instruction  were  largely  preliminary  thereto  and  sig- 
nificant merely  as  preparing  appellant's  mind  to  be  seriously 
affected  by  the  events  of  that  day,  so  that  appellant  comes 
here  with  the  feeling  that  those  things  which  he  most  con- 
fidently believes  should  have  led  the  jury  to  believe  in  in- 
^  sanity  were  in  effect  withdrawn  from  their  attention,  or,  if 
not  withdrawn,  at  least  belittled  by  the  court  in  this  instruc- 
tion. We  probably  should  not  consider  such  an  omission  a 
ground  of  reversal  in  absence  of  any  request  by  the  defend- 
ant that  it  be  supplied,  but  if  the  court  attempts  to  summarize 
and  declare  the  contentions  made  by  either  party  he  should 
do  it  with  great  care  and  only  after  being  assured  that  he  ap- 
preciates not  only  what  those  contentions  are,  but  their  rela- 
tive importance  as  viewed  by  the  counsel. 
Further  error  is  assigned  upon  the  following  instruction: 

"The  court,  however,  instructs  the  jury  that  if  following 
the  conduct  of  the  deceased  which  the  defendant  claims  to 
have  been  the  cause  of  the  homicide,  while  he  still  had  power 
to  reason  and  distinguish  right  from  wrong  as  to  the  act  in 
question,  and  conscience  still  protested,  he  detennined  upon 
the  death  of  the  deceased,  and  the  homicide  followed  as  the 
fruit  of  such  determination,  the  homicidal  act  relates  back  to 
the  time  of  such  determination,  although  the  evidence  shows 
that  from  that  moment  until  he  fired  the  fatal  shot  he  was  in- 
capable of  rational  thought,  carried  captive  to  the  crime  by 
the  fiend  of  passion  and  revenge  that  he  had  invited  to  his 
bosom." 

This  instruction  is  most  obviously  erroneous  and,  in  view 
of  the  situation,  is  prejudicially  misleading.  When  analyzed 
it  informs  the  jury  that  if  one,  while  sane,  determines  upon 
the  killing  of  another,  they  must  find  him  sane  although  there- 
after he  became  insane  and  was  so  at  the  time  of  the  homicide. 
There  is  no  limit  of  time  declared  which  may  not  elapse  be- 
tween the  reaching  of  the  determination  to  kill  and  the  time 
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when  he  does  the  act  In  this  cfise  there  was  considerahle  evi- 
dence of  a  declaration  by  defendant  the  night  before  of  a  pur- 
pose to  kill  somebody,  supposed  to  include  Blyenberg,  Lan- 
greet,  and  his  wife.  A  large  share  of  the  events  upon  which 
the  contention  of  insanity  was  predicated  occurred  after  this,, 
so  the  jury  were  directed  by  this  instruction  that  if  they  be- 
lieved defendant  had  reached  this  purpose  the  night  before, 
and  that  he  was  then  not  insane,  they  must  find  him  sane  for 
the  purposes  of  this  case,  although  by  after  events  he  became 
entirely  deranged  and  incapable,  as  the  court  phrases  it,  of  ra- 
tional thought  Nothing  is  more  certain  in  the  law  than  that 
the  question  of  insanity  as  a  defense  to  crime  relates  to  the 
moment  of  the  offense.  However  insane  one  may  have  been 
at  any  previous  time,  that  is  no  defense  if  not  existent  at  the 
crucial  moment,  and,  conversely,  however  sane  at  all  other 
times,  if  actually  insane  within  the  legal  definitions  at  the 
time  he  committed  the  criminal  act,  he  is  not  responsible. 
Such  is  the  question  which  sec.  4697  requires  to  be  submitted 
to  the  jury  with  the  further  command  that,  if  such  fact  be 
found,  defendant  be  declared  not  guilty  for  that  reason. 
Y.  Further  error  is  assigned  upon  an  instruction  as  follows : 

"So,  if  the  defendant's  act  in  shooting  his  wife  was  the  re- 
sult of  temporary  frenzy  or  passion  arising  from  excitement 
or  anger  and  not  from  mental  disease  or  temporary  dethrone- 
ment of  reason  not  brought  about  by  his  own  fault  in  yield- 
ing to  anger  or  passion,  then  he  is  not  exempt  from  criminal 
responsibility." 

The  vice  complained  of  in  this  instruction,  which  also  per- 
vaded several  others  not  specifically  assigned  as  error,  is  that 
the  jury  were  thereby  informed  that  mental  disease  or  tem- 
porary dethronement  of  reason  would  not  exempt  from  crimi- 
nal responsibility,  provided  they  were  brought  about  by  his 
own  fault  in  yielding  to  anger  or  passion.  We  cannot  escape 
the  view  that  such  an  impression  was  reasonably  capable  of 
being  conveyed  by  this  charge,  whether  it  was  really  the  idea 
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in  the  judge's  mind  or  not.  A  statement  of  the  proposition 
seems  to  leave  little  necessity  for  comment  or  discussion.  If 
a  man  is  insane^  if  mental  disease  exists  which  destroys  his 
capacity  to  rationally  apprehend  the  significance  of  his  acts  or 
his  responsibility  therefor,  or  if,  in  the  language  of  the  court, 
his  reason  is  dethroned,  he  is  exempt  from  criminal  responsi- 
bility, however  that  condition  came  about  This  subject  re- 
ceived consideration  in  Terrill  v.  State,  74  Wis.  278,  42  N. 
W.  243,  where  the  trial  court  instructed  that  insanity,  to  be 
a  defense,  must  not  have  been  voluntarily  assumed,  as  by  the 
use  of  intoxicating  liquors,  etc.  This  was  held  erroneous  on 
the  ground  that,  if  insanity  actually  existed,  its  efficacy  as  a 
defense  could  be  in  no  wise  impaired  by  the  fact  that  it  had 
been  brought  about  originally  by  the  voluntary  act  of  accused, 
citing  Reg.  v.  Diwis,  14  Cox  C.  C.  563.  In  Hempton  v.  Stale, 
111  Wis.  127,  135,  142,  86  K  W.  596,  the  same  principle 
was  discussed  with  reference  to  a  disturbed  mental  state  suffi- 
cient to  disable  an  accused  from  premeditated  design  to  kill, 
although  not  sufficient  to  constitute  insanity,  where  that  con- 
dition was  brought  about  by  voluntary  acts — in  that  case  the 
use  of  intoxicating  liquor, — and  it  was  again  distinctly  as- 
serted that  the  question  for  the  jury  was  not  the  means  by 
which  the  condition  was  induced,  but  the  existence  of  the  con- 
dition, however  it  arose.  In  Johnson  v.  State,  129  Wis.  146, 
108  N.  W.  55,  careful  explanation  was  made  of  the  distinction 
between  insanity  and  that  state  of  frenzy  or  heat  of  passion 
which  serves  only  at  best  to  lower  the  grade  of  homicide,  but 
does  not  eXtelude  criminal  responsibility,  and  of  the  latter  it 
was  there  declared : 

*T[t  is  not  inconsistent  ^ith  intelligent  action,  with  con- 
sciousness of  what  one  is  doing  and  of  the  responsibilities 
therefor ;  it  is  not  such  as  to,  temporarily  even,  dethrone  rea- 
son, strictly  speaking;  destroy  volition." 

Again,  it  was  said  to  be  such  as  to  "  ^sway  the  reason  regard- 
less of  her  admonitions,'  but  it  is  not  presumed  to  be,  nor 
Vol.  131  —  13 
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does  the  heat  of  passion  spoken  of  contemplate,  such  overpow- 
ering disturbance  as  to  destroy  volition,  the  reasoning  faculty, 
even  temporarily."  Hence  it  is  obvious  that  any  instruction 
to  a  jury  that  one  is  held  to  be  responsible  for  his  acts  due  to 
mental  disease,  or  to  even  temporary  dethronement  of  reason, 
is  erroneous,  even  though  that  mental  state  has  resulted  from 
his  own  fault  in  yielding  to  anger  or  passion. 

8.  While  the  jury  were  deliberating  upon  the  issue  of  san- 
ity they  returned  in  court  and  asked  whether  the  same  jury 
would  have  anything  further  to  do  with  the  case  if  defendant 
were  found  sane,  to  which  the  court,  after  some  hesitation, 
gave  them  an  affirmative  answer.  We  cannot  approve  this 
course,  although  we  may  not  feel  that  prejudice  is  so  apparent 
that  we  should  deem  it  ground  of  reversal  in  and  of  itself. 
The  very  purpose  of  sec.  4697,  Stats.  (1898),  is  to  separate 
the  issue  of  sanity  from  the  other  issues  in  the  case  so  that  the 
jury  may  dispassionately  view  that  question,  and,  having 
resolved  it,  if  in  favor  of  sanity,  may  not  be  embarrassed  in 
their  consideration  of  guilt  or  innocence  by  the  same  ques- 
tions. The  question  put  by  the  jury  signified  at  once  to  the 
court  that  at  least  some  of  the  jurymen  were  opposed  to  find- 
ing the  defendant  sane,  but  that  there  had  been  at  least  some 
suggestion  that  this  reluctance  might  be  overcome  if  it  was 
understood  that  the  same  jury  should  have  the  function  of 
passing  upon  his  guilt  or  innocence  or  upon  the  degree  thereof, 
and  the  information  could  have  been  relevant  to  no  other  sit- 
uation. Instead  of  aiding  such  possible  compromise  of  oonvie- 
tions  by  assuring  them  that  they  would  continue  to  try  the 
case,  the  court  should  have  told  them  that  such  information 
could  have  no  relevancy  to  their  present  duty,  which  was  to  an- 
swer according  to  their  convictions  whether  the  sanity  of  the 
accused  was  established  beyond  reasonable  doubt  Many  of 
the  reasons  apply  to  this  situation  which  have  induced  us  to 
hold,  with  much  persistency,  that  information  to  the  jury  by 
the  court  of  the  effect  which  answers  to  specific  questions  in 
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a  special  verdict  will  have  upon  the  judgment  is  error  war- 
ranting reversal.    Ward  v.  C,  M.  £  St.  P.  R.  Co.  102  Wis. 
[  215,  222, 78  K  W.  442 ;  New  Home  S.  M.  Co.  v.  Simon,  104 

Wis.  120,  126,  80  K  W.  71;  Fox  v.  Martin,  104  Wis.  .581, 
587,  80  K  W.  921 ;  Mushach  v.  Wis.  C.  Co.  108  Wis.  57,  70, 
84  K  W.  36. 

9.  The  defendaW's  counsel,  in  writing,  requested  an  in- 
struction to  the  effect  that  if  the  jury  had  reasonable  doubt  of 
the  guilt  of  the  defendant  they  should  find  him  not  guilty,  re- 
fusal of  which  is  assigned  as  error.  The  charge  before  us  is 
unique,  in  that,  from  beginning  to  end,  there  is  no  express  • 
statement  to  the  jury  of  their  duty  to  acquit  if  they  enter- 
tained a  reasonable  doubt  of  any  of  the  phases  of  homicide  sub- 
mitted to  them.  Doubtless  to  the  legal  mind  that  duty  is  im- 
plied in  the  very  proper  general  instruction  with  which  the 
charge  was  premised,  that  the  presumption  of  innocence  must 
prevail  and  defeat  conviction  unless  overcome  beyond  a  rea- 
sonable doubt.  After  definition  of  reasonable  doubt  the  court 
instructed  that  the  jury  may,  if  their  judgment  and  conscience 
so  command,  find  guilt  of  murder  in  the  first  d^ree,  which  he 
then  defines  in  the  words  of  the  statute.  He  proceeds: 
"Should  the  jury  not  find  the  defendant  guilty  of  murder  in 
the  first  degree,  then  in  the  second  degree,"  which  he  then  de- 
fined.   He  then  summarized : 

"If,  to  conclude,  the  jury  find  the  defendant  guilty  of  mur- 
der in  the  first  degree  beyond  reasonable  doubt,  they  will  so 
return  by  their  verdict  If  they  do  not  find  him  guilly  of  mur- 
der in  the  first  degree  and  do  find  him  guilty  of  murder  in  the 
second  degree  beyond  reasonable  doubt,  they  will  so  return." 

It  is  diflBcult  to  understand  how  a  judge  could  have  failed 
to  add  at  this  point  the  correlative  duty,  in  every  respect  as 
imperative,  to  find  a  verdict  of  not  guilty  if  they  entertain  any 
reasonable  doubt  of  both  first  and  second  degree  murder.  Ju- 
ries should  not  be  left  to  infer  their  duties  from  mere  implica- 
t^ion  or  inference,  and,  while  omission  to  expressly  direct  wiU 
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usually  not  be  deemed  ground  of  reversal  if  it  may  be  thought 
inadvertent  and  is  not  called  to  the  attention  of  the  court, 
we  are  unable  to  conceive  of  any  reason  that  should  restrain  a 
trial  judge  from  directing  in  express  words  the  duty  of  acquit- 
tal under  proper  circumstances  when  his  attention  is  chal- 
lenged to  the  subject  by  request.  Fertig  v.  State,  100  Wis. 
301,  313,  75  N.  W.  960;  Collins  v.  State,  115' Wis.  596,  602, 
92  N.  W.  266. 

10.  Upon  the  trial  of  the  issue  of  guilt  the  state  called  to 
the  witness  stand  the  court  reporter  and  asked  him  to  read 
from  his  minutes  the  testimony  given  by  the  defendant  upon 
the  trial  of  the  issue  of  sanity.  This  was  objected  to  on  vari- 
ous grounds,  but  the  only  one  presented  as  making  its  admis- 
sion erroneous  is  that  it  was  received  with  no  reporter  to  take 
the  oral -testimony  so  read  to  the  jury.  We  do  not  think  it  er- 
roneous upon  this  ground.  Every  purpose  of  preservation 
upon  the  reporter's  minutes  of  that  which  was  conveyed  to  the 
ears  of  the  jury  was  accomplished  by  his  own  ability  to  reduce 
to  shorthand  all  that  passed,  except  perhaps  the  reading  from 
a  paper,  which  he  could  copy  at  his  leisure  into  his  minutes. 
The  bill  of  exceptions  discloses,  over  the  certificate  of  the 
judge,  exactly  what  he  did  read,  and  we  cannot  discover  that 
any  prejudice  could  have  resulted  to  the  defendant  from  the 
irregularity,  if  it  were  one.  There  might  have  been  other 
grounds  why  it  was  improper  to  allow  the  testimony  to  go  in, 
in  response  to  this  question.  See  Havenor  v.  State,  125  Wis* 
444,  451, 104  K  W.  116 ;  Wells  v.  Chase,  126  Wis.  202,  105 
N.  W.  799.  But,  as  none  such  are  argued,  and  prejudice  is 
certainly  very  difficult  to  discover,  we  do  not  pass  upon  thena. 

11.  Since  the  judgment  must  be  reversed  for  grounds  here- 
tofore stated,  we  shall  not  discuss  at  any  length  a  most  unfor- 
tunate scene  which  transpired  in  presence  of  the  jury  at  a 
time  when  they  returned  into  court  in  the  course  of  their  de- 
liberations upon  the  issue  of  guilt  or  innocence.  The  court 
took  occasion,  upon  the  text  of  certain  complaint  by  defend- 
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ant's  counsel  in  his  argument  to  the  jury  that  the  lower  de- 
grees of  homicide  had  not  been  submitted  to  them,  to  assure 
the  jury  of  his  anxiety  to  perform  his  duty  fully  to  the  ac- 
cused, and  that,  in  his  best  judgment,  subject  to  the  liability 
of  all  men  to  err,  he  had  done  so,  and  had  shown  the  utmost 
favor  which  hie  duty  permitted,  and  would,  at  all  stages,  care 
to  an  extreme  limit  for  defendant's  welfare.  The  jury  was 
charged  with  the  duty  of  passing  on  this  defendant's  guilt  or 
innocence,  and  their  minds  should  not  have  been  diverted 
therefrom  by  a  discussion  of  any  question  of  propriety  of  con- 
duct of  court  or  counsel.  The  jury  was  not  intrusted  with  the 
function  of  passing  on  such  question.  If  the  judge  felt  that 
his  course  required  explanation  or  vindication,  that  was  a 
question  between  him  and  counsel  or  between  him  and  the  pub- 
lic. If  he  looked  upon  the  members  of  this  jury  as  represent- 
atives of  the  public,  he  should  have  postponed  his  remarks 
until  they  had  ceased  to  be  charged  with  the  anxious  duty  of 
doing  justice  between  this  accused  man  and  the  state.  He 
might  then,  certainly  without  prejudice  to  the  defendant,  have 
constituted  them  a  forum  to  which  to  explain  himself  and  vin- 
dicate his  acts  and  motives  could  he  have  believed  they  needed 
any  vindication.  We  need  say  no  more  upon  this  subject,  for 
it  is,  of  course,  not  liable  to  recur  upon  a  new  trial,  nor  need 
we  declare  whether  prejudice  therefrom  is  or  is  not  so  obvious 
as  to  have  effect  upon  the  integrity  of  the  verdict  finally 
reached. 

Several  other  errors  are  assigned,  but  we  find  all  of  them 
80  lacking  in  substantial  merit,  or  so  immaterial  to  another 
trial,  that  we  cannot  feel  justified  to  extend  this  opinion  by 
their  discussion.  Neither  need  we  call  attention  to  certain 
colloquies  between  court  and  jury,  which  serve  strongly  to 
indicate  that  the  specific  errors  discussed  were  probably  ef- 
fective in  inducing  the  jury  to  conclusions  adverse  to  defend- 
ant in  fields  of  evidence  where  otherwise  they  might  justifiably 
have  found  more  favorably  to  him. 
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By  the  Court — The  judgment  is  reversed  and 'cause  re- 
manded for  a  new  trial.  The  warden  of  the  state  prison  is 
directed  to  deliver  the  plaintiff  in  error,  Edward  Duthey, 
into  the  custody  of  the  sheriff  of  Douglas  county,  to  be  by  him 
held  to  abide  the  further  order  and  judgment  of  the  court 


State  ex  eei*.  Dithmar,  Appellant,  vs.  Bunnelt.,  Eespond- 

ent 

November  19, 1906— April  9,  1907. 

Elections:  Nomination  papers:  AUeratUma:  Votes  for  person  not  le- 
gally nominated:  Bribery:  County  judges:  Filing  oath  of  office: 
Recording  bond:  Delay:  Vacancies:  Appointment:  Continuance 
in  office  J>y  legislative  act:  Taking  forcible  possession  of  office. 

1.  Under  subd.  3,  sec.  SO,  Stats.  (1898),  proyiding  that  each  voter 

signing  a  nomination  paper  shall  add  to  his  signature  his  busi- 
ness and  residence,  the  use  of  ditto  marks  (")  placed  under  the 
business  or  residence  of  some  former  signer  is  permissible. 

2.  At  an  election  to  fill  the  office  of  pounty  Judge  for  an  unexpired 

term  and  also  for  a  new  term  thereafter,  separate  nomination 
papers  for  each  term  were  necessary;  and  after  a  nomination 
paper  specifying  merely  the  office  of  "county  judge"  had  been 
signed  the  candidate  had  no  right  to  change  it  by  interlining, 
the  words  "for  the  unexpired  term." 
8.  After  the  name  of  a  candidate  has  been  placed  upon  the  official 
ballot  and  the  election  has  taken  place,  the  fact  that  there  had 
been  a  wrongful  alteration  in  his  nomination  papers  does  nxft 
of  Itself  require  the  rejection  of  the  votes  cast  for  him  at  the 
election. 

4.  It  is  bribery,  under  sec  4478,  Stats.  (1898),  for  a  candidate  for 

the  office  of  county  judge  to  promise  the  voters,  before  the  elec- 
tion, that  if  elected  he  "will  draw  all  papers  necessary  in  the 
settlement  of  estates  and  give  the  necessary  advice  free  of 
charge."  But  such  a  promise,  in  the  absence  of  any  proof  that 
any  voter  was  induced  thereby  to  vote  for  such  candidate,  is  not 
sufficient  ground  for  rejecting  the  votes  cast  for  him  or  ousting 
him  from  the  office. 

5.  Where  the  person  elected  to  the  office  of  county  Judge  filed  his 

oath  of  office  with  the  county  clerk,  his  failure  to  file  it  in  the- 
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office  of  the  clerk  of  the  circuit  court  as  required  by  sec.  2442, 
Stats.  (1898),  did  not  cause  the  office  of  county  judge  to  become 
Tacant,  said  statute  being  directory.  In  the  absence  of  any  pro- 
Tlslon  expressly  declaring  a  vacancy  In  case  of  such  failure. 

6.  The  office  of  county  Judge  did  not  become  vacant  merely  because 

the  person  elected  thereto  failed,  until  three  months  after  exe- 
cuting and  filing  his  official  bond,  to  have  such  bond  recorded, 
as  prescribed  in  sec  702,  Stats.  (Supp.  1906;  ch.  376,  Laws  of 
1903). 

7.  The  continuance  of  a  person  In  office  by  legislative  interference, 

beyond  the  specific  term  for  which  he  was  elected  or  appointed, 
is  equivalent  to  a  new  appointment  to  the  office,  and  void,  if  the' 
office  be  one  that  the  legislature  cannot  fill  by  direct  appoint- 
ment or  election. 

8.  Relator  was  appointed  on  December  10,  1904,  to  fill  a  vacancy 

caused  by  death  in  the  office  of  county  Judge.  On  April  4,  1905, 
defendant  was  elected  for  the  unexpired  term  of  the  deceased 
Judge,  ending  January  1,  1906.  He  duly  qualified.  Under  the 
statutes  then  in  force  relator  would  hold  the  office  until  June  5, 
1905,  and  on  that  day  defendant  would  be  entitled  to  it  On 
April  21,  1905,  ch.  91,  Laws  of  1905,  took  effect,  providing  that 
"all  county  Judges  heretofore  appointed  to  fill  vacancies  shall 
hold  and  continue  In  office  until  the  first  Monday  in  January, 
1906."  Held,  that  it  was  not  competent  for  the  legislature  thus 
to  nullif  jr  the  election  and  continue  the  relator  in  office. 

9.  Upon  being  refused  possession  of  the  office  of  county  Judge,  the 

person  entitled  thereto  was  Justified  in  forcibly  breaking  into 
the  office  room  in  the  courthouse  and  taking  possession  thereof 
in  the  absence  of  the  person  who  claimed  such  office  and  had 
excluded  him. 

Appeal  from  a  judgment  of  the  circuit  court  for  Juneau 
coimty:  J.  J.  Feuit,  Circuit  Judge.    Affirmed. 

For  lie  appellant  there  was  a  brief  by  Barney  &  Price  and 
Veeder  &  Veeder,  attorneys,  and  /.  T.  Dithmar,  in  pro.  per., 
and  oral  argument  by  Mr.  H.  W.  Barney  and  Mr.  Dithmar^ 

Dcmiel  H.  Orady,  for  the  respondent 

The  following  opinion  was  filed  January  8,  1907 : 

Cassoday,  C.  J.  It  appears  from  the  record  and  is  undis- 
puted that  December  10, 1904,  the  governor  appointed  the  re- 
lator county  judge  of  Juneau  county  to  fill  the  vacancy  created 
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by  the  death  of  W.  G.  Beebe,  who  had  been  elected  to  that  of- 
fice at  the  regular  election  in  April,  1901.   On  December  17, 

1904,  the  relator  duly  qualified  as  such  county  judge.  The 
election  to  fill  that  office  took  place  April  4,  1905,  and  at  that 
time  there  were  six  candidates  for  the  office,  including  the  re- 
lator and  the  defendant  The  votes  cast  at  such  election  were 
canvassed  by  the  board,  and  on  April  13, 1905,  the  result  was 
declared  by  the  board  to  the  effect  that  for  the  unexpired  term 
of  said  office  2,546  votes  were  cast,  of  which  the  defendant  re- 
ceived 800,  John  Price,  Jr.,  673,  and  the  relator  626,  and  the 
balance  were  scattered  among  the  three  other  candidates,  and 
that  for  the  full  term  of  said  office  3,183  votes  were. cast,  of 
which  the  defendant  received  926,  John  Price,  Jr.,  762,  and 
the  relator  669,  and  the  balance  were  scattered  among  the 
three  other  candidates;  and  so  the  county  clerk  of  Juneau 
county  on  April  13, 1905,  issued  to  the  defendant  a  certificate 
of  election  for  said  unexpired  term  and  also  a  certificate  of 
election  for  the  full  term  of 'said  office.  Thereupon  and  on 
the  same  day  the  defendant  took  and  subscribed  the  requisite 
oath  and  executed  the  requisite  official  bond  for  said  unex- 
pired term  and  filed  and  deposited  the  same  with  the  county 
clerk,  and  subsequently  and  on  July  17,  1905,  recorded 
said  official  bond  in  the  register's  office  of  that  county.  On 
April  14,  1905,  the  defendant  took  and  subscribed  the  requi- 
site oath  and  executed  the  requisite  official  bond  for  said  full 
term  and  filed  and  deposited  the  same  with  the  county  clerk, 
and  subsequently  and  on  July  17,  1905,  recorded  said  official 
bond  in  the  register's  office  in  that  county.  On  June  6, 1905, 
the  defendant  appeared  at  said  office  and  demanded  of  the 
relator  the  possession  thereof,  but  the  same  was  refused  by  the 
relator.  On  June  7,  1905,  the  defendant  again  appeared  at 
said  office  and  demanded  of  the  relator  the  possession  thereof, 

>  but  the  same  was  again  refused  by  the  relator.    On  July  28, 

1 905,  and  while  the  relator  was  absent  from  the  state,  the  de- 
fendant broke  and  entered  said  office  room,  put  a  new  lock 
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upon  the  door  thereof  and  retained  the  key  to  the  same,  and 
has  ever  since  held  the  possession  of  said  office  and  acted  as 
county  judge  of  said  county. 

On  September  6,  1905,  the  relator  commenced  this  action 
of  quo  warranto  to  determine  the  right  to  said  office  of  county 
judge.  The  defendant  answered  the  amended  complaint  At 
the  close  of  the  trial,  the  jury  impaneled  and  sworn  in  the 
cause,  by  the  direction  of  the  court,  found  that  the  defendant 
had  not  usurped,  intruded  into,  or  wrongfully  taken  posses- 
sion of  the  office  of  county  judge  of  Juneau  county,  but  that 
he  was  then,  and  was  on  the  date  of  taking  possession  thereof, 
entitled  to  said  office  as  the  duly  elected  and  qualified  county 
judge  of  said  Juneau  county,  and  that  Julius  T,  Dithmar,  the 
relator  herein,  had  no  cause  of  action.  From  the  judgment 
entered  in  pursuance  of  such  verdict  in  favor  of  the  defend- 
ant and  against  the  relator,  with  costs,  the  relator  appeals. 

1.  Under  the  Statutes  of  1898  county  judges  were  to  be 
elected  on  the  first  Tuesday  of  April,  1901,  and  every  fourth 
year  thereafter ;  and  the  term  of  such  office  was  to  be  four 
years  and  commence  on  the  first  Monday  of  January  next 
after  such  general  election.  Sec  2441,  Stats.  (1898).  The 
same  section  provided  that,  when  a  vacancy  should  occur  in 
the  office  of  county  judge  from  any  cause,  the  governor  should 
"appoint  a  county  judge,  and  the  person  so  appointed" 
should  "hold  for  the  residue  or  for  the  whole  of  the  term." 
Id.  That  section  was  amended  in  1899  by  striking  out  the 
words  "for  the  residue  or  for  the  whole  of  the  term,"  and  in- 
serting in  lieu  thereof  the  words  "until  the  first  Monday  of 
June  next  succeeding  such  appointment."  Sec  2,  ch.  7,  Laws 
of  1899.  Four  years  afterwards  a  statute  was  enacted,  which, 
as  applied  to  this  case,  declared  that  "in  all  cases  of  vacancy 
in  the  office  of  .  .  .  county  judge,  the  election  to  fill  such 
vacancy  shall  be  held  on  the  first  Tuesday  of  April  next  after 
the  vacancy  shall  happen."  Sec  4,  ch.  10,  Laws  of  1903. 
Such  were  the  provisions  of  the  statutes  applicable  when  the 
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relator  was  appointed  to  fill  the  vacancy  created  by  the  death 
of  Judge  Bbebb  in  December,  1904,  and  also  when  the  elec- 
tion was  held  to  fill  that  office  April  4,  1905.  Judge  Beebs 
was  elected  for  the  full  term  of  four  years  in  April,  1901, 
and  of  course,  had  he  continued  to  live,  his  term  would  not 
have  expired  until  in  January,  1906.  Under  the  amendmenta 
to  the  statutes  cited  it  is  obvious  that  the  relator,  by  virtue  of 
his  appointment,  had  the  right  to  hold  the  office  "until  the  first 
Monday  of  June  next  succeeding  such  appointment,"  which 
was  June  5, 1905.  And  so,  under  the  statutes  in  force  at  the 
time  of  the  election  April  4, 1905,  some  one  was  to  be  elected 
to  fill  the  office  for  Mr.  Beebe's  unexpired  term;  that  is  to 
say,  from  June  5,  1905,  to  January  1,  1906,  and  also  some 
one  for  the  full  term  commencing  January  1,  1906.  But,  aa 
urged  by  counsel,  since  the  relator  was  duly  appointed,  quali- 
fied, and  in  possession  of  the  de  jure  office,  he  was  entitled  to 
hold  the  same  until  his  successor  had  been  elected  or  appointed 
and  qualified.  Sec  964,  Stats.  (1898) ;  sec  14,  art  VII, 
Const.;  Staie  ex  rel.  Finch  v.  Washburn,  17  Wis.  658; 
Mechem,  Pub.  Off.  §  397. 

2.  Counsel  contend  that  the  defendant  was  never  nominated 
for  the  offiice.  One  of  the  grounds  for  this  contention  is  that 
most  of  the  electors  who  signed  the  defendant's  nomination 
papers  failed  to  state  their  residence  or  business,  other  than  to 
add  ditto  marks  below  the  business  or  residence  of  some  for- 
mer subscriber,  as,  for  instance,  below  the  words  "Farmer,'' 
"Plymouth,"  "Lemonweir,"  etc  The  statute  required  that 
each  voter  should  "add  to  his  signature  his  business  and  resi- 
dence, street  and  number,  if  any."  Subd.  3,  sec  30,  Stats. 
(1898).  It  seems  to  be  settled  that  courts  will  take  judicial 
notice  of  abbreviation*  in  common  use  and  also  the  ordinary 
contractions  or  abbreviations  of  Christian  names.  17  Am.  & 
Eng.  Ency.  of  Law  (2d  ed.)  897;  1  Am.  &  Eng.  Ency.  of 
Law  (2d  ed.)  97-102,  citing  numerous  cases.  Thus,  it  has 
been  held  in  Indiana : 
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"The  use  of  a  double  comma  following  the  name  of  a  sub- 
scriber to  such  articles  of  association  under  the  name  of  a  cer- 
tain specified  locality  suflBciently  designates  such  subscriber's 
residence."  Steinmetz  v.  Y.  &■  0.  T.  Co.  67  Ind.  457.  See, 
also,  Henry  v.  Artnitage,  L.  R.  12  Q.  B.  Div.  257. 

Our  statutes  expressly  provide  that,  in  legal  proceedings, 
''such  abbreviations  as  are  now  commonly  used  in  the  English 
language  may  be  used,  and  numbers  may  be  expressed  by 
Arabic  figures  or  Roman  nimierals  in  the  usual  manner." 
Sec.  2578,  and  subd.  19,  sec.  4971,  Stats.  (1898).  We  are 
constrained  to  hold  that  the  placing  of  such  ditto  marks  below 
the  business  or  residence  of  some  former  subscriber  was  a  sub- 
stantial compliance  with  the  statute  cited. 

3.  There  is,  however,  a  more  serious  objection  to  such  nomi- 
nation papers.  After  several  of  them  were  signed  by  qualified 
electors  and  voters  of  the  county  and  delivered  to  the  defend- 
ant they  were  changed  by  interlining  the  words  "for  the  un- 
expired term."  As  abeady  indicated,  some  one  was  to  be 
elected  for  the  unexpired  term  and  some  one  for  the  full  term. 
The  electors  were  at  liberty  to  so  nominate  one  person  for  the 
unexpired  term  and  another  person  for  the  term  beginning 
January  1, 1906,  or  they  could  nominate  the  same  person  for 
both  positions.  In  fact  one  of  such  papers  was  changed  by  the 
defendant  by  interlining  the  words  "for  the  unexpired  term 
and  the  term  beginning  January,  1906."  The  nomination 
papers  of  each  candidate  were  to  have  signatures  of  the  requi- 
site per  cent  of  the  voters  of  the  county,  and  no  voter  could 
properly  sign  more  than  one  nomination  paper  to  the  same 
ofl5ce.  Subd.  3,  sec.  30,  Stats.  (1898).  "On  ballots  to  be  used 
at  general  elections"  the  statutes  expressly  provide  that,  "if 
any  oflBcer  to  be  elected  is  to  fill  a  vacancy,  that  fact  shall  be 
so  specified  upon  the  ballot."  The  primary  election  law  de- 
clared that  the  provisions  of  the  statutes  previously  in  force 
in  relation  to  holding  and  conducting  elections  and  all  other 
kindred  subjects  should  apply  to  all  primaries  in  so  far  as  they 
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'were  consistent  with  the  act  Sees.  12,  16,  20,  25,  ch.  451, 
Laws  of  1903 ;  State  ex  rel  Pray  v.  Yankee,  129  Wis.  662, 
109  K  W.  550,  551;  State  ex  rel  Binder  v.  Goff,  129  Wis. 
668, 109  N.  W.  628.  Thus  the  statute  required  separate  nom- 
ination papers  for  the  unexpired  term  as  well  as  for  the  full 
term.  The  several  nomination  papers  so  signed  hy  the  quali- 
fied electors,  respectively,  expressed  the  choice  of  the  voters 
signing  the  same  as  to  who  should  become  the  candidate  for 
the  office  therein  specified.  For  the  person  therein  named, 
after  such  signatures  had  been  obtained,  to  change  the  name 
of  the  office  therein  prescribed  was  to  practice  a  gross  fraud 
upon  such  signers  of  the  nomination  papers.  True,  both  sets 
of  nomination  papers  related  to  the  same  office  at  different 
periods,  but  that  did  not  give  the  defendant  any  right  to  so 
change  such  papers.  The  nomination  papers  were  supposed  to 
express  the  choice  of  the  subscribers,  and  the  person  therein 
named  for  nomination  had  no  authority  to  change  such  papers 
so  as  to  make  them  express  a  different  choice.  We  must  hold 
that  the  alterations  made  in  such  nomination  papers  were 
wrongful  and  without  authority. 

The  question  here  presented  is  not  whether  the  name  of  the 
defendant  as  such  candidate  should  have  been  kept  off  from 
the  official  ballot  That  question  is  fully  considered  by  my 
brother  Winslow  in  the  late  case  of  State  ex  rel  Binder  v. 
Ooff,  supra,  and  it  is  only  necessary  here  to  refer  to  it  The 
claim  here  is  that,  by  reason  of  such  alteration,  the  defendant 
was  never  legally  nominated  as  a  candidate  to  fill  such  unex- 
pired term,  and  hence  that  the  votes  cast  for  him  for  that  office 
at  the  election  April  4,  1905,  should  not  have  been  counted. 
This  is  one  of  the  important  questions  in  the  case.  Counsel 
have  cited  one  case  which  supports  their  contention.  Price  v. 
Lush,  10  Mont  61,  24  Pac.  749,  9  L.  K.  A.  467.  It  was  there 
held  that  the  provisions  of  the  primary  election  law,  similar 
to  ours,  "are  mandatory,"  and  that  "the  name  of  a  person  who 
is  not  nominated  in  the  manner  fixed  bv  the  statute  cannot 
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lawfully  be  published  or  printed  on  the  oiBcial  ballot  with 
those  of  the  lawful  candidates."    It  was  there  furtiier  held : 

"OflScially  publishing  the  candidacy  for  office  of  a  person 
not  legally  nominated  and  printing  his  name  on  the  official 
ballot  gives  him  an  advantage  to  which  he  is  not  entitled  under 
the  Australian  ballot  system  and  will  prevent  his  taking  the 
office,  even  if  elected,  although  he  could  have  announced  him- 
self to  the  public  as  a  candidate  and  could  then  lawfully  have 
received  the  votes  of  any  electors  who  chose  to  vote  for  him." 
Id. 

In  deciding  that  case  the  court  seemingly  lost  sight  of  the 
right  of  the  elector  to  exercise  free  choice  at  the  election,  and 
confined  its  attention  to  the  mistakes  and  misconduct  of  elec- 
tion officers  and  candidates. 

As  recently  suggested  by  this  court  in  one  of  the  cases  cited^ 
contests  over  a  primary  election  should  be  speedily  settled  be- 
fore the  regular  election.  State  ex  rel.  Binder  v.  Ooff,  129 
Wis.  668, 109  K  W.  628,  633.  But  a  failure  to  so  settle  such 
contests  should  not  operate  to  disfranchise  l^ally  qualified 
voters.  We  are  not  embarrassed  by  the  decision  in  the  Mon- 
tana case  mentioned,  since  that  decision  was  modified  and,  in 
effect,  overruled  by  later  decisions  in  the  same  court  Stack- 
pole  V.  Halldhan,  16  Mont  40,  48,  40  Pac  80 ;  State  ex  rel. 
Brooks  V.  Fransham,  19  Mont  273,  288,  289,  48  Pac.  1,  In 
this  last  case  the  court  said : 

"Where  there  is  a  neglect  on  the  part  of  one  to  avail  him- 
self of  this  right  [given  him  by  statute],  he  cannot,  when  the 
result  of  the  election  is  announced  and  he  finds  himself  de- 
feated at  the  polls,  ask  the  courts  to  nullify  the  expressed  will 
of  voters  upon  the  ground  of  the  error  or  wrong  of  the  county 
clerk,  which  he  could  by  reasonable  diligence  have  had  cor- 
rected. ...  If  no  ante-election  objection  to  a  nomination  is 
made,  the  provisions  of  the  statute  are  to  be  treated  as  direct- 
ory."   • 

It  was  there  held,  accordingly,  that,  unless  the  corrections 
are  made  before  the  election,  the  ballots  cannot  be  rejected  be- 
cause the  nominations  were  not  properly  made.  Id.  In  reach- 
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ing  that  conclusion  the  court  quoted  from  the  opinion  of  An- 
drews, C.  J.,  and  followed  a  decision  in  New  York,  where  it 
is  said  and  held : 

"We  can  conceive  of  no  principle  which  permits  the  dis- 
franchisement of  innocent  voters  for  the  mistake,  or  even  the 
wilful  misconduct,  of  election  officers  in  performing  the  duty 
cast  upon  them.  The  object  of  elections  is  to  ascertain  the 
popular  will  and  not  to  thwart  it  The  object  of  election  laws 
is  to  secure  the  rights  of  duly  qualified  electors  and  not  to  de- 
feat them." 

'*The  votes  of  innocent  electors  are  not  invalidated  by  irreg- 
ularities or  unauthorized  acts  on  the  part  of  public  officers 
charged  with  the  duty  of  preparing  anjd  printing  official*  bal- 
lots when  no  irregularity  or  want  of  authority  appears  on 
the  face  of  the  ballots."  People  ex  rel,  Hirsh  v.  Wood,  148 
N.  Y.  142, 146, 147,  42  N.  E.  536,  537. 

To  the  same' effect:  State  ex  rel,  Crawford  v.  Norris,  37 
Neb.  299,  55  N.  W.  1086;  Tutt  v.  Hawkins,  53  Neb.  367,  73 
N.  W.  692 ;  Allen  v,  Olynn,  17  Colo.  338,  29  Pac.  670 ;  Miller 
V,  Pennoyer,  23  Oreg.  364,  31  Pac.  830 ;  Baker  v.  Scott,  4 
Idaho,  596,  43  Pac.  76.  See,  also.  Bowers  v.  Smith,  111  Mo. 
45,  20  S.  W.  101,  overruled  by  McKay  v.  Minner,  154  Mo. 
608,  614-617,  55  S.  W.  866,. so  far  as  the  statute  of  that  state 
expressly  required.  In  Michigan  it  has  been  held  that  "voters 
finding  a  ticket  upon  the  official  ballot  are  not  required  to  de- 
termine whether  it  is  entitled  to  a  place  thereon,  but  may 
safely  rely  upon  the  action  of  the  officers  of  the  law,  who,  they 
have  a  right  to  suppose,  have  performed  their  duty."  Brag- 
don  ex  rel.  Loranger  v.  Navarre,  102  Mich.  259,  60  N.  W. 
277.  See  People  ex  rel,  Eartwick  v.  Avery,  102  Mich.  672, 
574,  61  N.  W.  4 ;  Homing  v.  Board  of  Canvassers,  J.19  Mich. 
51,  56,  77  N.  W.  446.  The  right  of  voters  to  thus  rely  ujton 
the  correctness  of  the  official  ballot  was  discussed  by  "counsel 
and  considered  by  the  court  in  State  ex  rel.  Hunt' v.  Stafford, 
120  Wis.  203,  216-219,  97  N.  W.  1043,  but  was  not  deter- 
mined, because  it  was  held  by  the  majority  of  the  court  that 
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nkass  conventions  had  not  been  abolished^  ^nd  hence  that  the 
name  of  the  defendant  as  the  Democratic  candidate  for  sheriff 
was  rightfully  on  the  official  ballot.  It -was  discussed,  how- 
ever, by  my  brother  Mabshall,  who  had  reached  the  conclu- 
sion that  mass  conventions  had  been  abolished.  It  may  be  said, 
however,  that  it  Tfras  then,  and  is  now,  the  consensus  of  all  the 
members  of  this  court  that  the  voters  have  the  right  to  rely 
upon  the  correctness  of  the  official  ballot  We  must  hold  that 
the  mere  fact  that  such  nomination  papers  of  the  defendant 
were  changed,  as  mentioned,  did  not  of  itself  require  the  can- 
vassing board  to  reject  the  votes  cast  for  the  defendant 

4.  It  is  claimed  that  the  defendant  was  never  elected  to  the 
office  of  county  judge,  either  for  the  unexpired  term  or  the  full 
term,  for  the  reason  that  he  procured  the  electors  to  vote  for 
him  by  bribery.  The  statutes  prescribe  the  persons  who  shall 
be  deemed  guilty  of  bribery,  and,  among  other  things,  declare 
that  "every  person"  shall  be  deemed  guilty  of  bribery  and  be 
punished  as  therein  prescribed 

"who  shall,  directly  or  indirectly,  by  himself  or  by  any  other 
person  on  his  behalf,  give,  lend,  or  agree  to  give  or  lend,  or 
offer,  promise  or  promise  to  procure  or  endeavor  to  procure 
any  money  or  valridble  consideration^  to  or  for  any  voter,  to  or 
for  any  person  on  behalf  of  any  voter,  or  to  or  for  any  other 
person  in  order  to  induce  any  voter  to  vote  or  refrain  from 
voting,  or  do  any  such  act  as  aforesaid,  corruptly,  on  account 
of  such  voter  having  voted  or  refrained  from  voting  at  any 
election."    Sees.  4478,  4478a,  Stats.  (1898). 

The  srtatute  also  declares : 

"Any  person  who  shall  obtain  any  office  by  bribery  or  shall 
have  been  elected  to  any  office  at  any  election,  at  which  elec- 
tion he  shall  have  induced  or  procured  any  elector  to  vote  for 
him  for  such  office  by  bribery,  shall  be  disqualified  from  hold- 
ing said  office,  and  he  shall  be  ousted  therefrom,  and  said  office 
shall  be  deemed  and  held  vacant,  to  be  filled  by  election  or  SLp- 
pointment  as  other  vacancies,  according  to  law."  Sec.  4481, 
Stats.  n898). 
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It  was  held  by  this  court  at  an  early  day  that  "a  vote  ob- 
tained by  bribery  is  illegal  and  should  be  rejected  on  proof 
thereof  in  qiLo  warranto/^  State  ex  rel.  Hopkins  v.  Olin,  23 
Wis.  309,  327.  In  support  of  that  decision  it  was  there  said 
by  the  court  that  "the  free  exercise  of  the  elective  franchise 
by  the  qualified  voters"  was  "a  matter  of  the  highest  impor- 
tance," and  that  "a  vote  obtained  in  direct  violation  of  the 
statute"  should  be  held  to  be  illegal  and  disregarded.  In  a 
later  case  it  was  held  by  this  court: 

"  ( 1 )  If  a  sum  of  money,  or  any  property,  is  offered  to  indi- 
vidual electors  for  their  votes  at  any  election  held  under  the 
laws  of  this  state,  all  votes  shown  to  have  been  obtained  there- 
by will  be  rejected  by  the  court  in  an  action  to  determine  the 
right  to  the  office.  (2)  In  like  manner,  a  vote  given  for  a  can- 
didate for  any  public  office  in  consideration  of  his  promise,  in 
case  of  his  election,  to  donate  a  sum  of  money  or  other  valua- 
ble thing  to  a  third  party,  whether  such  party  be  an  individual 
or  a  county,  or  any  other  corporation,  will  be  rejected  as  void 
by  the  court  when  called  upon  judicially  to  declare  the  result 
of  the  election."    State  ex  rel.  Newell  v.  Purdy,  36  Wis.  213. 

It  has  been  held  in  Missouri  to  be 
"...  unlawful  for  a  candidate  for  public  office  to  make 
offers  to  the  voters  to  perform  the  duties  of  the  office,  if 
elected,  for  less  than  the  legal  fees.  An  election  secured  by 
'means  of  such  offer  is  void."  State  ex  rel.  Att'y  Oen.  v.  Col- 
lier,  72  Mo.  13.  To  the  same  effect,  State  v.  Elting,  29  Kan. 
397,  399.  • 

As  recently  held  by  this  court,  in  an  action  of  "guo  war- 
ranto to  try  title  to  an  elective  office,  two  questions  should  de- 
termine the  case :  How  many  legal  votes  were  cast  for  the  re- 
lator, and  how  many  legal  votes  were  cast  for  the  defendant  ?" 
State  ex  rel.  Leonard  v.  Rosenthal,  123  Wis.  442,  453,  102 
N.  W.  49. 

The  question  recurs  whether  it  appears  frc«n  the  facts  pre- 
sented by  the  record  that  the  votes  cast  for  the  defendant  come 
within  the  condemnation  of  the  statutes  quoted  and  the  princi- 
ples of  law  thus  adjudicated.    The  charge  of  bribery  is  based 
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upon  a  circular  letter  issued  by  the  defendant  March '8,  1905, 
as  the  "Eepublican  Candidate  for  County  Judge,"  and  ad- 
dressed to  the  "Voters  of  Juneau  County,*'  and  purporting  to 
be  something  for  them  to  think  about  before  voting  for  county 
judge.  The  circular,  among  other  things,  contains  the  follow- 
ing: 

"The  interest  of  the  party  in  court  demands  the  economical 
management  of  his  case.  This  can  be  accomplished  by  having 
all  advice  given  and  papers  drawn  by  the  county  judge,  or  un- 
der his  direction,  free  of  charge.  The  law  does  not  permit  the 
county  judge  to  make  any  charge  for  such  service  in  probate 
cases  nor  does  it  compel  him  to  perform  such  service.  He  may 
perform  it  or  he  may  require  a  lawyer  to  do  it  .  .  . 

''My  Platform. 

"If  I  should  be  elected  county  judge — 

"I  will  not  permit  unnecessary  delay  in  the  transaction  of 
business  in  the  county  court 

"I  will  draw  all  papers  necessary  in  the  settlement  of  estates 
and  give  the  necessary  advice  free  of  charge. 

''I  will  use  my  best  effort  to  prevent  any  unnecessary  legal 
contests. 

"I  will  favor,  and  assist  in,  the  settiement  of  estates  with 
the  least  possible  expense,  whether  for  legal  fees  or  otherwise." 

One  of  the  other  candidates  having  criticised  such  offer  of 
the  defendant  to  give  all  advice  and  draw  all  papers  free  of 
charge,  the  defendant,  eight  days  before  the  election,  issued  an 
explanatory  letter,  stating,  among  other  things,  in  effect,  that 
he  had  mailed  his  former  letter  "to  practically  every  voter  in 
the  county,"  that  he  was  charged  with  "no  greater  offense  than 
the  disinterested  giving  of  assistance  to  parties  in  his  court," 
and  that  that  gave  "plenty  of  room  for  the  exercise  of  discre- 
tion and  common  sense  in  the  matter  of  making  papers  and 
giving  advice  in  cases  in  which  there  is  no  contest — and  such 
cases  are  the  only  ones  to  which  my  ^plank'  is  intended  to  re- 
fer." That  explanation  is  certainly  in  conflict  with  the  lan- 
guage of  the  circular  and  particularly  of  the  platform  quoted, 
Vol.  131  —  14 
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where  the  defendant  expressly  promised,  if  elected,  to  "draw 
all  papers  necessary  in  tiie  settlement  of  estates  and  give  the 
necessary  advice  free  of  charge/*  Such  promise  was  clearly 
within  the  condemnation  of  the  statutes  and  adjudications 
cited.  It  may  be  that  the  defendant  only  intended  to  promise 
that  he  would  draw  all  papers  and'give  all  necessary  advice 
free  of  chargie  ill  cases  where  he  was  authorized  to  do  so  by 
statute,  but  his  language  is  unfortunate  and  not  to  be  com- 
mended. 

Under  the  statute  cited  it  was  incumbent  upon  the  relator, 
in  order  to  oust  the  defendant  from  office,  to  show  that  the  de- 
fendant obtained  the  office  by  bribery,  or,  at  least,  that  he  "in- 
duced or  procured"  some  electors  or  "elector  to  vote  for  him 
for  such  office  by  bribery."  Sec.  4481,  Stats.  (1898).  The 
amended  complaint  alleges  that  seven  electors  therein  named 
were  induced  and  procured  by  the  defendant  by  bribery  in 
circulating  such  letter  to  vote  for  him  for  such  office  at  said 
election.  But  we  fail  to  find  in  the  record  any  proof  of  any 
voter  being  induced  or  procured  by  bribery  to  vote  for  the  de- 
fendant for  such  office.  To  come  within  the  condemnation  of 
the  statute  it  was  not  only  necessary  that  the  defendant  should 
have  made  the  oflFer,  but  also  that  such  voters  or  voter  should 
have  been  "induced  and  procured"  thereby  to  vote  for  him  for 
that  office.  We  must  hold  that  there  was  no  error  in  refusing 
to  reject  the  vote&  cast  for  the  defendant  by  reason  of  such  cir- 
cular letter,  nor  for  refusing  to  oust  him  from  that  office  by 
reason  of  that  letter.  As  indicated  in  the  foregoing  statement, 
at  the  election  April  4, 1905,  the  defendant  received  127  votes 
more  than  any  other  candidate  for  the  unexpired  term  of  said 
office,  and  164  votes  more  than  any  other  candidate  for  the 
full  term  of  said  office.  It  follows  from  what  has  been  said 
that  the  board  of  oalivassers  on  April  13,  1906,  properly  de- 
clared that  the  defendant  was  duly  elected  to  said  office  for  the 
unexpired  term  and  also  for  the  full  term,  and  thereupon  the 
county  clerk  properly  issued  to  him  a  certificate  of  election  for 
the  unexpired  term  and  also  for  the  full  term. 
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5.  It  is  conceded  that  on  April  13  and  14,  1905,  the  de- 
fendant took  and  subscribed  the  requisite  official  oath  and  ex- 
ecuted the  requisite  official  bond  for  the  unexpired  term  and 
the  full  tenn^  respectively,  and  filed  and  deposited  the  same 
with  the  county  clerk,  and  subsequently,  and  on  July  17, 1905, 
recorded  each  of  said  official  bonds  in  the  raster's  office.  It 
is  contended,  however,  that  the  defendant  never  qualified  for 
the  office,  either  for  the  unexpired  term  or  the  full  term.  This 
is  based  upon  two  grounds :  One  is  that  such  oath  of  office  was 
filed  with  the  county  clerk  instead  of  being  filed  "in  the  office 
of  the  clerk  of  the  circuit  court,"  as  required  by  the  statute. 
Sec.  2442,  Stats.  (1898).  In  support  of  such  contention 
counsel  seem  to  rely  upon  a  decision  of  this  court,  made  at  an 
early  day,  holding  that  the  failure  to  file  such  oath  "in  the 
office  of  the  clerk  of  ihe  circuit  clerk,"  as  thus  required,  op- 
erated to  vacate  the  office,  notwithstanding  such  official  oath 
had  been  filed  with  the  county  treasurer.  State  ex  rel,  Lut- 
fring  v.  Gcetze,  22  Wis.  363.  The  statute,  then  required  such 
oath  to  ^T^e  filed  in  the  office  of  the  clerk  of  the  circuit  court," 
the  same  as  now.  Sec.  92,  ch.  13,  K.  S.  1868.  But  another 
provision  of  the  statute  under  which  that  decision  was  made 
expressly  declared  that  every  such  office  "shall  become  vacant" 
upon  the  "refusal  or  n^lect"  of  the  person  elected  "to  take  his 
oath  of  office,  or  to  give  or  renew  his  official  bond  or  to  deposit 
such  oath  or  bond  within  the  time  prescribed  by  law."  Sec. 
2,  ch.  14,  E.  S.  1858.  In  pursuance  of  a  suggestion  made  in 
the  opinion  of  the  court  in  that  case  the  provision  of  the  stat- 
ute in  respect  to  vacancies  was  changed*  and  now  reads  as 
found  in  sec.  962,  Stats.  (1898).  That  omits  therefrom  the 
provision  declaring  a  vacancy  in  case  of  refusal  or  neglect  to 
deposit  or  file  such  official  oath  in  the  office  of  the  clerk  of  the 
circuit  court  In  the  absence  of  such  express  declaration  the 
requirements  of  the  stathtes  in  such  cases  are  generally  con- 
strued to  be  directory  merely  and  not  mandatory.  Mechem, 
Pub.  Off.  §§  262,  266 ;  23  Am.  &  Eng.  Ency.  of  Law  (2d  ed.) 
357.     Here  the  requisite  oath  of  office  was  taken  by  the  de- 


212  SUPREME  COURT  OF  WISCONSIN.       [Apr. 

— ■ 1 

State  ex  rel.  Dithmar  v.  Bunnell,  131  Wis.  198. 

fendant  immediately  upon  receiving  the  certificates  of  elec- 
tion. The  only  objection  tt)  that  oath  is  that  it  was  filed  in  tlie 
wrong  oflSce.  Even  that  objection  is  not  mentioned  nor  re- 
ferred to  in  the  amended  complaint.  We  must  hold  that  the 
office  to  which  the  defendant  was  elected  did  not  become  va- 
cant by  reason  of  such  oath  being  filed  in  the  office  of  the 
county  clerk  instead  of  the  office  of  the  clerk  of  the  circuit 
court. 

The  other  reason  for  daiming  that  the  defendant  never 
qualified  for  the  office  is  that  his  official  bonds^  which  were 
executed  and  filed  in  the  office  of  the  county  derk  immedi- 
ately after  he  received  his  certificates  of  election,  were  not  re- 
corded in  the  raster's  office  until  July  17, 1905 — about  three 
months  after  they  were  so  executed  and  filed.  Undoubtedly 
the  statutes  required  the  bonds  so  executed  to  "be  recorded"  by 
the  defendant  at  his  own  cost  "in  the  office  of  the  register  of 
deeds,''  and  that  the  same  should  "then  be  filed  with  the 
county  clerk.''  Sees.  2442,  702,  Stats.  (1898)  ;  sec  1,  di. 
876,  Laws  of  1903.  What  has  been  said  about  statutes  being 
regarded  as  directory  is  peculiarly  applicable  to  the  delay  in 
recording  such  bond.  Thus,  it  is  said  by  the  text-writer  men- 
tioned : 

"The  statutes  requiring  a  bond  to  be  given  ordinarily  pre- 
scribe that  it  shall  be  given  within  a  fixed  time  after  the  offi- 
cer's election  or  appointment  These  provisions  as  to  time, 
however,  though  often  couched  in  most  explicit  language,  are 
usually  construed  to  be  directory  only  and  not  mandatory.  A 
failure  to  give  the  bond  within  the  time  prescribed  does  not, 
therefore,  ipso  facto  work  a  forfeiture."  Mechem,  Pub.  OfF- 
§§  265,  266.  See,  also,  Olavey  v.  J7.  8.  182  U.  S.  595,  21 
Sup.  Ct  891;  Cromn  v.  Stoddard,  97  K  Y.  271;  Schuff  v. 
Pftanz,  99  Ky.  97,  36  S.  W.  132 ;  People  ex  rel.  Bennett  v. 
Benfield,  80  Mich.  265,  45  N.  W.  135 ;  Cawley  v.  People,  95 
HI.  249. 

We  must  hold  that  the  office  did  not  become  vacant  by  rea- 
son of  the  defendant's  delay  in  recording  the  bonds,  and  that 
the  defendant  duly  qualified  for  the  office. 
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6.  It  is  claimed  on  the  part  of  the  relator  that  his  right  to 
the  office  by  virtue  of  his  appointment  by  the  governor  was 
continued  and  extended  by  ch.  91,  Laws  of  1905,  from  June 
5, 1905,  when  the  right  to  hold  such  office  under  such  appoint- 
ment would  otherwise  have  terminated,  to  January  1,  1906. 
That  act  was  approved  by  the  governor  April  20,  1905,  and 
was  published  and  went  into  effect  April  21,  1905,  not  only 
after  the  defendant  had  been  declared  to  be  elected,  but  also  a 
week  after  he  had  thus  received  his  certificates  of  election  for 
the  unexpired  term  and  the  full  term  and  filed  the  requisite 
oath  of  office  and  bond  as  stated.  Such  contention  is  based 
upon  the  provisions  of  the  act,  which,  eliminating  what  is  in- 
applicable here,  declare: 

"In  all  cases  of  vacancy  in  the  office  of  .  .  .  county  judge, 
the  election  to  fill  such  vacancy  shall  be  held  on  the  first  Tues- 
day of  April  next  after  the  vacancy  happens :  .  •  .  Provided 
that  no  election  to  fill  a  vacancy  for  .  •  •  county  judge  shall 
be  held  at  the  time  of  holding  the  regular  election  for  such 
office.  .  .  .  When  a  vacancy  shall  occur  in  the  office  of  county 
judge,  .  •  •  the  governor  shall  appoint  such  judge,  and  the 
person  so  appointed  shall  hold  until  the  first  Monday  of  June 
next  succeeding  an  election  to  fill  such  vacancy.  •  .  •  All 
county  judges  heretofore  appointed  to  fill  vacancies  shall  hold 
and  continue  in  office  until  the  first  Monday  of  January, 
1906.  ... 

"Sec.  2.  This  act  shall  take  effect  and  be  in  force  from  and* 
after  its  passage  and  publication."  Sees.  1,  2,  ch.  91,  Laws  of 
1905. 

The  last  clause  quoted  indicates  an  intention  that  the  act 
should  be  prospective  in  its  effect  and  force  and  not  retroac- 
tive. Such  is  the  ordinary  rule  of  construction  where  there 
is  nothing  in  the  act  to  indicate  a  contrary  intent  Here  the 
only  provision  indicating  a  contrary  intent  is  the  dause  de- 
claring, in  effect,  that  "all  county  judges"  theretofore  "ap- 
pointed to  fill  vacancies"  should  '^old  and  continue  in  office 
until  the  first  Monday  of  January,  1906,"  and  that  clause  was 
expressly  stricken  out  of  the  statute  and  repealed  June  6, 
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1905.  Ch.  301,  Laws  of  1«05.  As  already  indicated,  the 
statutes  in  force  April  4, 1905,  required  that  some  one  should 
on, that  day  be  elected  county  judge  for  the  unexpired  term  of 
Judge  Beebe,  deceased.  As  we  have  seen,  the  defendant  was 
elected  to  that  office  on  that  day  and,  in  legal  effect,  duly  quali- 
fied a  week  before  the  passage  of  ch.  91,  Laws  of  1905.  Such 
election  and  qualification  gave  to  the  defendant  the  legal  right 
to  the  possession  of  the  office  June  5,  1905.  He  appeared  at 
the  office  on  that  day  and  demanded  the  possession  of  the  same, 
but  the  relator  refused  to  give  it  up  on  the  ground  that  his 
right  to  the  office  had  been  continued  and  extended  by  the 
clause  of  the  act  quoted.  On  the  next  day  that  clause  was  ex- 
pressly repealed,  and  on  the  day  after,  June  7,  1905,  the  de- 
fendant again  appeared  at  the  office  and  demanded  of  the  re- 
lator the  possession  thereof,  but  the  relator  again  refused  to 
give  up  such  possession.  The  question  recurs  whether  the  de- 
fendant's right  to  the  office  during  such  unexpired  term — that 
is  to  say,  from  June  5, 1905,  to  January  1, 1906 — ^was  taken 
from  him  by  the  clause  of  the  act  thus  repealed.  The  conten- 
tion of  the  relator  seems  to  be  that,  as  the  constitution  ex- 
pressly authorized  the  legislature  "to  abolish  the  office  of  judge 
of  probate  in  any  county,  and  to  confer  probate  powers  upon 
such  inferior  courts"  as  might  be  established  in  such  county, 
and  since  the  legislature  had  conferred  such  powers  upon 
county  courts,  therefore  the  office  of  county  judge  is  purely 
statutory. 

"In  the  absence  of  constitutional  restriction  it  is  entirely 
competent  for  the  legislature  of  a  state  to  make  provision  as  to 
when  the  terra  of  an  incumbent,  elected  or  appointed  to  fill  a 
vacancy,  shall  expire."  23  Am.  &  Eng.  Ency.  of  Law  (2d 
ed.)  419. 

The  constitution  also  declares  that  "all  county  officers  whose 
election  or  appointment  is  not  provided  for  by  this  constitu- 
tion shall  be  elected  by  the  electors  of  the  respective  counties 
...  as  the  legislature  shall  direct"  Sec.  9,  art.  XIII,  Const 
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The  effect  of  that  provision  was  considered  at  length  by  my 
brother  Mabshall  in  O'Connor  v.  Fond  du  Lac,  109  Wis. 
253,  264-270,  85  N.  W.  327.  But  little  need  here  be  added 
to  the  discussion.  Here  the  defendant  was  elected  in  the  man^ 
ner  prescribed  by  the  legislature  to  fill  the  unexpired  term 
from  Jime  5,  1905,  to  January  1,  1906.  After  being  so 
elected  and  qualified  it  was  in  our  judgment  incompetent  for 
the  legislature,  without  cause,  to  bar  him  from  taking  the  office 
and  to  designate  some  one  else  to  fill  the  office  during  the  por- 
tion of  the  unexpired  term  for  which  he  was  so  elected.  The 
prescribing  of  laws  for  the  election  or  appointment  to  an  office 
is  a' legislative  function,  but  that  does  not  include  the  power  of 
making  the  appointment  itself,  much  less  the  nullification  of 
an  election  held  as  pi'escribed  by  law.  8t(Ue  ex  rel.  Jameson 
V.  Denny,  118  Ind.  382,  21  K  E.  253 ;  State  ex  rel.  Worrell 
V.  PeeUe,  121  Ind.  495,  22  K  E.  654.  As  said  in  the  O'Con- 
nor Case,  supra: 

"Power  is  not  left  with  the  legislature  in  its  discretion  to 
appoint  or  elect  all  officers  whose  election  or  appointment  is 
not  provided  for  in  the  constitution."  109  Wis.  266,  85  N.  W. 
332. 

As  said  in  the  same  case : 

"The  continuance  of  a  person  in  office  by  legislative  inter- 
ference, beyond  the  specific  term  for  which  he  was  elected  or 
appointed,  is  equivalent  to  a  new  appointment  to  the  office, 
and  void  if  the  office  be  one  that  the  legislature  cannot  fill  by 
direct  appointment  or  election."  109  Wis.  268,  85  N".  W. 
332,  citing  State  ex  rel  Hamilton  v.  Krez,  88  Wis.  135,  59' 
IS.  W.  693. 

We  have  discussed  this  question  as  though  the  clause  in  ch. 
91,  Laws  of  1905,  relied  upon  had  not  been  repealed  the  next 
day  after  the  defendant  was  authorized  to  take  possession  of 
the  office.  The  repeal,  however,  would  seem  to  have  taken 
from  the  relator  any  plausible  ground  for  contending  that  his 
term  of  office  w^as  continued  and  extended  by  virtue  of  the 
provisions  of  that  chapter.    The  result  is  that  the  defendant 
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was  rightfully  entitled  to  the  possession  of  the  office  at  the 
time  he  so  demanded  the  same. 

7.  This  being  so,  we  must  hold  that  he  was  justified  in 
taking  possession  as  he  did  July  28, 1905. 

By  the  Court. — The  judgment  of  the  circuit  court  is  af- 
firmed. 

TiMLiir,  J.,  took  no  part 

A  motion  for  a  rehearing  was  denied  April  9, 1907. 


Freeman,  Respondent,  vs.  Morris  and  another.  Appellants. 

November  U,  IBOe—April  9, 1907. 

WiUs:  Contract  to  bequeath  property:  OonHderation:  Enforcement: 
Parties:  Indeflnitenesa  of  agreement. 

1.  The  privilege  of  naming  a  child  is  a  sufficient  consideration  to 

support  a  contract  to  bequeath  property  to  the  child. 

2.  When  the  privilege  of  naming  a  child  has  been  given  by  its  par- 

ents to  a  third  person  in  consideration  of  a  contract  by  the  lat- 
ter for  the  benefit  of  the  child,  the  child  may  afterwards  ratify 
the  transaction  and  enforce  the  contract. 

3.  An  agreement  to  devise  or  bequeath  something  to  a  person,  no 

particular  property  or  sum  being  specified,  is  Invalid  for  indefl- 
niteness  and  uncertainty;  and  such  infirmity  is  not  removed  by 
subsequent  statements,  made  to  third  person^  by  the  person  so 
agreeing,  that  he  was  going  to  bequeath  a  certain  sum,  nor  by 
wills  executed  by  him  containing  a  bequest  of  that  sum,  where 
such  wills  were  revoked  by  a  later  will  wholly  omitting  such 
bequest 

APPEA.L  from  a  judgment  of  the  circuit  court  for  La  Crosse 
county :  J.  J.  Fritit,  Circuit  Judge.    Reversed. 

The  plaintiff's  mother,  Catherine  La  Fleur  Freeman,  is  a 
niece  of  Eeinard  E.  La  Fleur.  These  parties  resided  in  La 
Crosse  county  for  many  years  prior  to  Eeinard  E.  La  Flour's 
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death*  A  few  days  after  plaintiff's  birth  Reinard  R.  La  Fleur 
came  to  the  home  of  her  parents  and  requested  that  he  be 
given  the  privilege  of  naming  her,  and  asked  them  to  bestow 
on  her  the  name  of  his  deceased  wife,  Martha.  She  had  died 
in  Holland  prior  to  his  removal  to  this  country.  It  was  there- 
upon agreed  by  plaintiff's  parents  and  Reinard  R.  La  Fleur 
that  he  should  have  the  right  and  privilege  of  bestowing  upon 
plaintiff  the  name  of  Martha,  and  in  consideration  thereof 
Reinard  R.  La  Fleur  promised  and  agreed  to  give,  leave,  de- 
vise, or  bequeath  something  to  her;  that  is,  some  property. 
Pursuant  to  such  agreement  plaintiff,  with  the  consent  of  her 
parents,  was  named  Martha  by  him,  and  she  has  ever  since 
borne  and  retained,  and  is  known  by,  the  Christian  name  of 
Martha.  At  the  time  this  agreement  was  made  and  the  name 
so  given  to  plaintiff  by  Reinard  R.  La  Fleur  with  the  assent 
of  her  parents,  no  specific  properly  nor  any  specified  amount 
was  designated  or  agreed  upon  by  the  parties.  At  various 
times  after  the  name  was  so  adopted  and  given  to  the  plaintiff 
by  the  parties,  Reinard  R.  La  Fleur  stated  to  third  parties 
that  he  was  going  to  give  and  devise  to  plaintiff  the  sum  of 
$500  for  the  privilege  of  having  so  named  her,  and  he  in- 
serted a  provision  in  three  wills,  made  by  him  after  so  naming 
plaintiff,  whereby  he  bequeathed  to  her  $500.  He  revoked  all 
these  wills,  and  his  last  will  contained  no  bequest  to  plaintiff, 
but  wholly  omitted  to  mention  her.  He  died  on  or  about  Oc- 
tober 4,  1903,  without  having  paid  or  given  plaintiff  anything 
for  the  privilege  of  naming  her  Martha,  under  the  agreement 
with  her  parents.  He  left  an  estate  sufficient  to  pay  the  sum 
of  $500,  now  demanded  by  plaintiff  as  due  her  under  the 
agreement  under  which  he  exercised  the  right  and  privilege  of 
naming  her.  The  circuit  court  awarded  judgment  in  plaint- 
iff's favor  and  against  the  defendants,  as  executors  of  the  will 
of  Reinard  R  La  Fleur,  deceased,  for  the  sum  of  $600  and 
costs,  upon  the  ground  that  such  amount  was  due  the  plaintiff 
under  the  agreement  to  name  her  Martha,  so  made  by  the  de- 
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ceased  and  her  parents.     This  is  an  appeal  from  such  judg- 
ment 

For  the  appellants  there  was  a  brief  by  Morris  &  Hartwell, 
,  and  oral  argument  by  Thomas  Morris. 

William  S.  Burroughs,  for.  the  respondent 

The  following  opinion  was  filed  December  4,  1906 : 

SiEBEOKES,  J.  It  is  not  seriously  contested  but  that  the 
privilege  of  naming  plaintiff,  given  the  testator  by  her  parents, 
was  a  valuable  one  in  the  eye  of  the  law,  and  that  it  has  been 
treated  as  a  sufficient  consideration  to  support  a  contract  in 
respect  to  it  This  subject  was  considered,  and  such  privil^e 
held  a  valid  consideration  for  a  contract  based  on  it,  in  the 
following  decisions:  Bahcock  v.  Chase,  36  N.  Y.  Supp.  879; 
Parks  V.  Francis's  Adm'r,  50  Vt  626 ;  Wolford  v.  Powers, 
85  Ind.  294 ;  Eaton  v.  Libbey,  165  Mass.  218,  42  N.  E.  1127 ; 
Daily  v.  Minnick,  117  Iowa,  563,  91  N.  W.  913.  These  and 
other  authorities  cited  therein  also  support  the  proposition 
that,  though  the  privilege  of  naming  a  child  may  be  one  which 
is  regarded  as  belonging  to  the  parents  as  the  natural  guardi- 
ans of  the  child,  they  may  waive  it  and  bestow  the  benefit  de- 
rived from  it  on  the  child,  and,  when  so  bestowed  in  a  con- 
tract with  a  third  person,  it  rests  on  such  privity  between  the 
parent  and  child  as  to  enable  the  child  to  ratify  the  transac- 
tion and  enforce  the  contract  in  its  favor.  See  cases  cited 
above. 

It  ia  contended  that  the  court  erred  in  finding  the  contract 
between  plaintiff's  parents  and  the  testator  was  a  sufficient 
and  enforceable  one.  In  support  of  the  claim  it  is  averred  that 
the  terms  of  the  agreement  shown  by  the  evidence  were  so 
indefinite  and  uncertain  that  they  cannot  be  ascertained  and 
enforced.  The  agreement  proven  and  found  by  the  court  is 
that  testator  promised  and  agreed  with  the  plaintiff's  parents 
that,  if  he  were  accorded  the  privilege  of  naming  the  child,  he 
would  in  consideration  thereof  leave  her  something  at  hi^ 
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death,  and  that  this  was  understood  by  the  parties  that  he 
would  give,  devise,  or  bequeath  to  her  some  of  his  property. 
It  is  undisputed  that  testator  named  plaintiff  pursuant  to  this 
arrangement  and  at  various  times  stated  to  third  persons  that 
he  was  going  to  leave  her  some  of  his  property  for  having  had 
the  privilege  of  bestowing  on  her  the  name  Martha.  He  pro- 
vided for  a  bequest  of  $500  to  her  in  three  wills  made  by  him ; 
but  these  were  revoked  before  he  made  and  executed  his  last 
will,  wherein  she  is  wholly  omitted  as  a  beneficiary.  From 
an  examination  of  the  terms  of  the  agreement  upon  which 
plaintiff  predicates  her  claim,  it  is  apparent  that  they  wholly 
omit  to  specify  any  amount  or  particular  property  as  agreed 
upon  to  be  left  to  plaintiff  by  testator.  This  leaves  absolutely 
indefinite  and  uncertain  what  plaintiff  was  to  receive.  It  is 
true  the  agreement  specified  that  he  would  leave  plaintiff 
something,  but  what  that  something  was  to  be  it  is  simply  im- 
possible to  ascertain,  and,  if  it  be  claimed  to  apply  to  money, 
then  we  approach  no  nearer*  to  definiteness,  and  are  still  as  to 
the  particular  amount  within  the  field  of  uncertainty.  The 
terms  give  us  no  standard,  either  expressly  or  by  necessary 
implication,  by  which  performance  of  the  agreement  can  be 
measured. 

It  is  contended,  however,  that  testator  removed  this  diffi- 
culty by  filing  $500  as  the  amount  he  would  leave  plaintiff 
under  his  agreement,  and  that  this  made  it  a  definite  and  cer- 
tain consideration.  This  claim  is  based  upon  the  facts  that 
he  made  such  declarations  to  third  persons  and  in  wills  which 
he  revoked  before  his  death.  The  terms  of  the  agreement, 
however,  are  not  that  plaintiff  was  to  receive  such  property  or 
sum  of  money  as  testator  might  suggest  to  third  persons  or 
specify  in  a  will  made  by  him.  The  agreement  contains  noth- 
ing to  show  that  any  such  designation  was  to  bind  testator  and 
"make  such  specification  the  amount  agreed  upon  by  the  par- 
ties. Its  terms  wholly  fail  to  determine  the  amount  or  to  pro- 
vide a  means  by  which  it  can  be  ascertained  or  measured.  We 
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receive  no  such  aid  from  testator's  conduct  or  declarations  as 
.removes  the  infirmities  inherent  in  the  contract,  and  must  hold 
it  invalid  for  indefiniteness  and  uncertainty.  Adams  v.  Ad- 
orns, 26  Ala.  272 ;  Watts's  Appeal,  111  Pa,  St.  460,  6  AtL 
220 ;  Daily  v.  MinnicJc,  supra. 

By  the  Court. — ^Judgment  reversed,  and  the  cause  re- 
manded with  directions  that  the  circuit  court  award  judgment 
'dismissing  the  complaint. 

Timlin,  J.,  took  no  part 

A  motion  for  a  rehearing  was  denied  April  9,  1907. 


.  AmeriOan  Foundey  and  FtJBNAOB  Company,  Appellant,  vs. 
Bo.vBD  OF  Education  of  the  City  of  Beblin  and  an- 
other, Bespondents. 

December  4, 1906— April  9, 1907. 

'(1-6)  Bales:  Heating  apparatus:  Guaranty  of  results:  Option  to  make 
it  heat  or  refund  money:  Reasonable  time:  Acceptance:  Use  af- 
ter demand  for  removal:  Evidence  as  to  operation  of  plant. 

(7)  School  boards:  Meetings:  Presumption  as  to  regularity. 

(8)  Costs:  Change  of  venue:  Witness  fees. 

1.  The  evidence  In  this  case  is  held  to  sustain  a  verdict  to  the  ef- 

fect that  heating  apparatus  furnished  by  plaintifT  and  placed  In 
a  school  building  did  not  ful^l  a  guaranty  that  it  would  warm 
the  rooms  o^  the  building  to  an  average  temperature  of  seventy 
degrees  during  the  coldest  weather  and  at  the  same  time  secure 
good  ventilation,  and  that  plaintiff,  upon  being  notified  of  the 
fact,  failed  to  make  it  do  so. 

2.  Heating  apparatus  furnished  by  plaintiff  was  guaranteed  to  pro- 

duce certain  results,  and  the  contract  provided  that  if  it  did  not 
do  so  plaintiff,  upon  being  notified  of  the  fact,  would  either 
make  it  do  so  or  refund  all  money  paid  and  remove  the  ap- 
para);u8.  Held,  that  plaintiff,  on  being  so  notified,  had  the  op- 
tion as  to  which  of  the  two  things  it  would  do,  but  was  bound 
to  do  one  or  the  other  within  a  reasonable  time. 
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3.  Where  after  repeated  notiflcations  and  repeated  attempts,  contin- 

uing through  two  winters  and  covering  a  period  of  a  year  and 
a  half,  plaintift  had  failed  to  make  the  apparatus  fulfil  the  guar- 
anty, it  could  not  reasonably  ask  a  longer  time,  but  became* 
bound  to  refund  the  money  paid  and  remove  the  apparatus 
from  the  building. 

4.  Where,  after  due  demand  and  notice  made  and  given  at  the  end 

of  said  period,  plaintift  had  failed  to  remove  the  heating  ap- 
paratus, the  subsequent  use  thereof  in  the  bu(lding,  in  conse- 
quence of  plaintiff's  failure  to  remove  it,  did  not  constitute  an 
acceptance  of  the  apparatus. 

5.  There  having  been  no  change  in  the  capacity  or  efficiency  of  the 

apparatus  after  such  demand  for  its  removal,  evidence  as  to  its' 
operation  during  the  following  winter  was  admissible,  the  con- 
ditions being  substantially  the  same  as  during  the  previous  win- 
ters while  plaintiff  was  trying  to  make  it  fulfil  the  guaranty. 

6.  Where  plaintifTs  contract  required  it  to  furnish  registers  for  the 

corridors  of  the  building,  but  did  not  guarantee  the  warming  of 
corridors  to  seventy  degrees,  it  was  clearly  implied  that  the  cor- 
ridors were  to  be  warmed  to  some  extent,  and  it  was  not  error 
to  admit  testimony  as  to  the  heating  thereof,  the  jury  being  in- 
structed that  under  the  contract  they  were  not  to  be  heated  ta 
seventy  degrees. 

7.  Where  the  minutes  of  meetings  of  a  school  board  affirmatively 

show  that  they  were  called  and  held  pursuant  to  and  as  re- 
quired by  a  rule  of  the  board,  and  there  is  no  evidence  to  the 
contrary,  the  presumption  that  they  were  so  called  and  held  is 
conclusive. 

8.  That  part  of  see.  2626,  Stats.  (1898),  which  provides  that  if  the 

application  for  a  change  of  venue  be  made  after  any  continu- 
ance in  the  action  obtained  by  the  party  appljring  for  such 
change  it  shall  be  granted  only  upon  payment  of  certain  costs, 
but  that  no  costs  for  attendance  of  witnesses  shall  be  included 
if  notice  of  the  application,  etc.,  shall  have  been  served  ten  days 
before  the  commencement  of  the  term,  is  not  applicable  where 
no  continuance  was  obtained  prior  to  the  application  for  change 
of  venue;  and  in  such  case  fees  for  the  attendance  of  witnesses^ 
at  that  term  are  a  part  of  the  costs,  if  any,  recoverable  by  the- 
prevailing  party. 

AppEAi  from  a  judgment  of  the  circuit  court  for  Waushara* 
county:  Chas.  M.  Webb,  Circuit  Judge.    Affirmed. 

This  is  an  action  to  recover  the  balance  due  upon  contract 
It  appears  from  the  record,  and  is  undisputed,  that  August  16,. 
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1901,  the  defendants,  being  about  to  construct  a  new  high 
school  building  in  the  city  of  Berlin,  entered  into  a  written 
contract  with  the  plaintiff  wherein  and  whereby  the  plaintiff 
agreed  "to  furnish  and  set  in  position  in  a  neat  and  workman- 
like manner  ready  for  use  in  the  building  referred  to  .  .  . 
the  Improved  Smead  Heating  and  Ventilating  Apparatus  as 
tlierein  described,  and  to  furnish  a  superintendent  to  super- 
intend the  setting  of  the  apparatus,  and  to  give  all  instructions 
necessary  for  the  proper  intrbduction  of  the  Smead  system 
of  ventilation,  and  furnish  plans  and  specifications  showing 
the  proper  construction  of  said  building  for  warming  and  ven- 
tilating with  said  apparatus,  without  charge,"  and  "to  furnish 
all  necessary  registers,  register  frames,  raster  faces,  venti- 
lating iron  base,  and  valve  regulators  required  in  the  execu- 
tion of  this  contract  Apparatus  is  guaranteed  to  bum  soft 
coal  or  wood  and  is  to  be  set  as  per  plans  furnished  by'' 
plaintiff,  "together  with  all  necessary  connections,  and  all 
work  shall  be  done  in  a  thoroughly  neat  and  workmanlike 
manner  to  the  satisfaction  of"  the  defendants.  It  was  also 
understood  and  agreed  therein  that  said  apparatus  should  be 
set  and  aU  work  done  by  plaintiff  promptly  and  without  delay 
to  the  defendants  or  other  contractors  on  the  building,  and  that 
the  apparatus  might  be  set  at  any  time  between  the  laying  of 
the  foundation  walls  and  the  completion  of  the  building.  The 
plaintiff  therein  and  thereby  guaranteed  "that  said  apparatus 
shall  with  good  care  warm  the  rooms  of  said  building,  in  ac- 
cordance with  plans  submitted  and  made  a  part  of  this  con- 
tract, to  an  average  temperature  of  seventy  degrees  Fahrenheit 
during  the  coldest  weather  and  at  the  same  time  secure  good 
ventilation  in  all  the  rooms  warmed."  The  plaintiff  "will 
also  furnish  registers  for  corridors,  but  does  not  guarantee 
warming  of  corridors  to  seventy  degrees  provided  corridors 
are  more  than  one  story  high.  Provided  the  said  apparatus 
does  not  fulfil  the  above  guaranty,"  the  plaintiff,  ^^upon  he- 
ing  notified  of  the  fact,  agrees  either  to  make  it  do  so  at  their 
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own  expense  by  fumishing  additional  apparatus,  or  by  making 
such  changes  and  alterations  as  may  be  necessary,  or  to  refund 
all  money  paid  them  and  remove  the  apparattis  from  the  builds 
tng. 

The  defendants  agreed  "to  follow  the  plans,  specifications, 
and  instructions  given  by"  the  plaintiff  "concerning  construc- 
tion of  said  building  for  warming  and  ventilation  and  for 
using  the  apparatus — a  copy  of  instructions  will  be  furnished 
with  the  apparatus, — do  all  mason  and  carpenter  work  and 
furnish  all  material  for  the  same  necessary  to  properly  set  the 
said  heating  apparatus,  and  pay  the"  plaintiff  $3,500  as  fol- 
lows :  $^1,000  when  the  furnaces  are  delivered  at  high  school 
building,  $1,800  when  furnaces  are  set  in  position  in  the  base- 
mesnty  and  $700  April  1, 1903.  A  note  or  school  order  was  to 
be  given  to  the  plaintiff  for  the  last-named  amount  when  the 
furnaces  were  set  in  position  in  basement,  and  all  payments 
were  to  be  subject  to  draft  when  the  same  should  become  due, 
and  all  sums  to  draw  interest  at  six  per  cent,  after  due  imtil 
paid.  The  plaintiff  was  not  to  be*  held  responsible  for  delays 
caused  by  other  contractors  on  the  building,  and  no  verbal 
contracts  were  to  be  binding. 

It  is  conceded  that  when  the  furnaces  were  delivered  at  the 
high  school  building  the  defendants  paid  to  the  plaintiff  the 
$1,000  called  for  by  the  contract,  and  that  when  the  furnaces 
were  set  in  position  in  the  basement  the  defendants  paid  to  the 
plaintiff  the  $1,800  called  for  in  the  contract.  It  is  also  con- 
ceded that  the  high  school  building  was  completed  on  or  about 
September  20, 1902,  and  about  the  same  time  the  public  school 
for  the  year  was  commenced.  The  def endjmts  declined  to  pay 
the  $700  which  by  the.  terms  of  the  contract  became  due  and 
payable  April  1,  1908,  on  the  ground  that  the  apparatus  had 
failed  to  heat  the  building  as  required  by  the  contract.  The 
plaintiff  continued  to  try  to  make  the  apparatus  work  accord- 
ing to  the  contract  during  the  school  year  of  1903-1904. 
Early  in  May,  1904,  the  defendants  notified  the  plaintiff  that 


224  SUPREME  COURT  OF  WISCONSIN.       [Afk. 

American  F.  <&  F.  Go.  y.  Board  of  Education  of  Berlin,  131  Wis.  220. 

the  heating  and  ventilating  plant  was  not  satisfactory  and 
failed  to  f tdfil  the  contract  Thereupon  the  plaintiff  notified 
the  defendants  that  it  claimed  that  the  plant  would  warm  th& 
building  in  all  kinds  of  weather  as  agreed  in  the  contract.  The 
defendants  then  notified  the  plaintiff  that  they  would  with- 
hold payment  by  reason  of  the  plaintiff's  failure  to  perform 
the  contract^  and  thereupon  the  defendants  requested  the 
plaintiff  to  take  the  apparatus  out  of  the  building  and  pay 
back  the  money  which  had  been  so  advanced. 

On  July  13,  1904,  the  plaintiff  filed  its  daim  for  the  $70a 
with  the  defendants,  and  July  19,  1904,  same  was  disallowed 
by  the  defendants.  On  September  22,  1904,  the  plaintiff  ap- 
pealed from  such  disallowance  to  the  circuit  court  On  Janu- 
ary 9,  1905,  the  plaintiff  served  its  verified  complaint  to  re- 
cover said  balance  of  $700,  less  $55  to  be  deducted  by  reason 
of  certain- changes  in  the  apparatus,  and  demanded  judgment 
for  $645,  with  interest  thereon  at  six  per  cent  from  April  1^ 
1903.  The  defendants  answered  by  way  of  admissions,  de- 
nials, and  counter  allegations  to  the  effect  that  the  defendants,, 
relying  upon  the  warranties,  guaranties,  and  promises  con- 
tained in  the  contract,  had  paid  the  $2,800,  and  that  the  de- 
fendants had  notified  plaintiff  of  such  failures  to  make  the 
apparatus  heat  the  building  as  required  by  the  contract;  and 
also  by  way  of  counterclaim  alleged  similar  facts,  and  the  ex- 
pense and  damages  sustained  by  the  defendants  by  reason  of 
such  failure  of  the  plaintiff  to  perform  such  contract,  and  de- 
manded that  the  complaint  be  dismissed  on  the  merits  and 
that  the  defendants  recover  back  said  $2,800  and  interest  and 
certain  damages  and  interest  The  plaintiff  demurred  to  the 
counterclaim,  and  the  same  was  overruled  by  the  court 
Thereupon  the  plaintiff  replied  and  put  in  issue  the  respective 
counterclaims. 

At  the  close  of  the  trial  the  jury  returned  a  verdict  to  the 
effect  that  they  found  for  the  defendants  that  the  plaintiff  had 
no  cause  of  action,  and  they  further  found  for  the  defendants 
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on  their  counterclaims,  and  assessed  their  damages  at  $2,800 
and  interest  thereon  from  June  23,  1904,  and  for  the  further 
sum  of  $75  and  interest  thereon  from  September  1,  1905, 
amounting  in  all  to  $3,088.57.  From  the  judgment  entered 
thereon  for  the  amount  stated,  with  costs  taxed  at  $511.88, 
the  plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  McElroy,  Eschiveiler 
&  WetzleTj  and  oral  argument  by  F.  C,  Eschweiler. 

For  the  respondents  there  was  a  brief  by  Geo.  B,  Heaney, 
attorney,  and  John  Jl  Wood  and  B.  B,  Goggins,  of  counsel, 
and  oral  argument  by  Mr.  Goggins. 

The  following  opinion  was  filed  January  29,  1904 : 

Cassoday,  C.  J.    1.  Errors  are  assigned  because  the  court 
refused  to  direct  a  verdict  in  favor  of  the  plaintiff  and  refused 
to  set  aside  the  verdict  and  grant  a  new  trial,  and  ordered 
judgment  on  the  verdict  in  favor  of  the  defendants  and  against 
the  plaintiff.    In  other  words,  the  claim  is  that  the  verdict  is 
not  sustained  by  the  evidence.    The  substance  of  the  contract 
is  given  in  the  foregoing  statement.     By  the  terms  of  that 
contract  the  plaintiff  agreed  that  with  good  care  the  apparatus 
would  warm  the  rooms  of  the  building  to  an  average  tempera- 
ture of  seventy  degrees  during  the  coldest  weather  and  at  the 
same  time  secure  good  ventilation  in  all  the  rooms  warmed, 
and  that  if  the  apparatus  did  not  fill  the  above  guaranty  the 
plaintiff,  "upon  being  notified  of  the  fact,"  would  "either 
make  it  do  so''  at  its  own  expense  or  "refund  all  money  paid" 
to  the  plaintiff  "and  remove  the  apparatus  from  the  build- 
ing."   The  finding  of  the  jury  is  to  the  effect  that  the  appa- 
ratus did  not  fulfil  such  guaranty,  and  that  the  plaintiff,  upon 
being  notified  of  the  fact,  failed  to  make  it  do  so  or  to  refund 
the  money  which  had  been  paid  and  remove  the  apparatus 
from  the  building.    Whether  such  finding  is  sustained  by  the 
evidence  is  the  important  question  in  the  case  upon  the  merits. 
Undoubtedly  the  plaintiff,   "upon  being  notified  of  the 
Vol.  131  —  15 
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fact"  that  the  apparatus  did  not  fill  the  above  guaranty,  had 
the  option  either  to  make  it  do  so  "or  to  refund  all  money 
paid"  and  "remove  the  apparatus  from  the  building."  The 
contract  does  not  name  a  specific  time  within  which  the 
plaintiff  would  make  the  apparatus  perform,  as  required  by 
the  contract,  or  pay  back  the  money  and  remove  the  apparatus 
from  the  building;  but  the  law  undoubtedly  required  it  to  be 
done  within  a  reasonable  time.  Until  that  time  expired,  or 
the  option  exercised,  the  matter  was  to  be  determined  by  the 
plaintiff.  Counsel  contends  "that  every  time  any  request  or 
suggestion  was  made  by  the  defendants  with  reference  to  this 
apparatus  the  plaintiff  immediately  sent  representatives  to 
Berlin  to  remedy  any  defect  there  might  be."  But  the  con- 
tract required  the  plaintiff,  upon  being  so  notified,  either  to , 
make  the  apparatus  so  fulfil  the  guaranty  or  refund  the  money 
and  remove  the  apparatus  from  the  building.  Upon  being  so 
notified  of  the  fact  of  failure  the  plaintiff  was  bound  by  the 
contract  to  do  the  one  thing  or  the  other.  That  obligation 
was  not  discharged  by  sending  "representatives  to  Berlin  to 
remedy  any  defect"  complained  of.  As  stated,  the  school 
building  was  completed  and  ready  for  use  September  20, 
1902.  The  first  test  of  the  capacity  of  the  apparatus  for  heat- 
ing the  rooms  of  the  building  came  with  the  cold  weather  of 
that  autumn.  The  evidence  bearing  upon  such  notification 
and  the  capacity  of  the  apparatus  to  heat  the  rooms  in  cold 
weather  is  voluminous  and  cannot  here  be  fully  given  in  de- 
tail. Some  of  it  is  in  writing  and  speaks  for  itself;  but  only 
the  substance  can  be  stated  here. 

As  early  as  October  11,  1902,  the  plaintiff  was  notified  by 
the  defendants  by  letter  that  the  furnace  did  not  work  as  it 
should.  Two  days  afterwards  the  plaintiff  wrote  asking  in- 
formation as  to  whether  the  difficulty  was  with  the  engine,  or 
the  apparatus  that  controlled  the  temperature,  or  the  furnaces 
proper,  as  each  line  of  work  would  require  the  sending  of  a 
different  man.    October  15, 1902,  the  defendants  replied  that. 
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when  the  clinkers  were  scraped  out,  the  places  would  not  open 
to  let  them  fall  through ;  that  some  rooms  ran  to  seventy-five 
degrees,  while  other  rooms  ran  from  forty-eight  to  fifty  de- 
grees and  could  not  be  heated.  The  next  day  the  plaintiff 
wrote,  thanking  the  defendants  for  such  information  and  giv- 
ing certain  instructions  until  the  plaintiff's  man  arrived  to  fix 
it,  and  stating  that  the  apparatus  could  be  adjusted  so  that  all 
the  rooms  could  be  shut  off  when  the  temperature  reached 
seventy  degrees.  November  21,  1902,  the  defendants  again 
wrote  the  plaintiff  that  they  were  having  a  lot  of  trouble  in 
getting  the  rooms  heated  and  explaining  the  trouble — that 
some  of  the  rooms  were  cold  a  great  share  of  the  time,  while 
others  reached  eighty  degrees ;  that  the  engine  would  run  very 
fast  and  then  very  slow.  December  5,  1902,  the  defendants 
again  wrote  the  plaintiff  that  there  was  no  use  talking,  that 
the  plaintiff  must  come  to  Berlin  and  straighten  up  the  fur- 
nace and  engine;  that  they  had  already  burned  fifty  tons 
of  coal  and  the  winter  had  scarcely  begun,  and  they  could  not 
stand  for  any  more  fooling.  The  next  day  the  plaintiff  re- 
plied that  it  did  not  blame  the  defendants  for  feeling  as  they 
did  in  reference  to  the  engine ;  that  the  writer  became  thor- 
oughly disgusted  with  it  himself;  that  somebody  would  be 
there  to  fix  it  the  next  Monday.  December  8,  1902,  the  de- 
fendants telegraphed  the  plaintiff :  "Furnace  won't  heat  You 
must  come." 

The  oral  evidence  tends  to  prove  that  at  that  time  no  part 
of  the  plant  seemed  to  be  doing  its  work,  that  there  was  a 
'  failure  to  get  the  required  amount  of  heat,  and  that  it  was  too 
cold  to  keep  school.  Owing  to  the  fact  that  a  local  paper 
blamed  the  janitor  for  the  failure  to  heat  the  building,  the 
defendants,  under  date  of  December  9,  1902,  wrote  the 
plaintiff  as  to  whether  it  considered  the  janitor  to  blame,  and 
the  next  day  the  plaintiff  replied  to  the  effect  that  it  seemed 
impossible  that  any  person  knowing  the  facts  could  have 
"made  any  such  statement  to  anybody  in  reference  to  that 
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plant  j"  and  further  stating  that  there  were  a  few  things  nec- 
essary to  bQ  done  in  order  to  get  that  plant  working  just  as  it 
should  work — ^that  it  might  'Tbe  ten  days  or  two  weeks  before" 
they  could  be  done,  as  the  plaintiff  was  very  busy.    Under  date 
of  February  16,  1903,  the  plaintiff  was  informed  by  letter 
that  there  was  inability  to  heat  the  building  that  morning; 
that  at  8  o'clock  a.  m.  the  thermometer  was  eight  or  ten  de- 
grees below  zero  outside  and  only  from  fifty  to  sixty  degrees 
above  zero  in  the  several  rooms  of  the  building,  with  the  high 
school  room  the  coldest;  that  by  recess  the  thermometer  had 
not  gone  up  a  degree  and  some  of  the  rooms  had  actually  gone 
down,  so  that  it  became  necessary  to  send  the  scholars  from 
the  high  school  room  home  until  noon;  that  at  11:30  there 
was  not  a  room  in  the  building  over  sixty-four  degrees,  with 
the  big  room  at  fifty-four  degrees.     February  18,  1903,  the 
defendants  sent  this  telegram  to  the  plaintiff:  "By  order  of 
board  of  education  you  are  notified  that  heating  plant  installed 
by  you  in  school  building  here  does  not  fill  guaranty  in  your 
contract.    You  are  notified  to  do  so  or  to  remove  plant"    On 
the  same  day  the  defendants  sent  to  the  plaintiff  a  formal  let- 
ter, reciting  the  essential  terms  of  the  contract,  and  requiring 
the  plaintiff  to  forthwith  perform  the  contract  or  return  the 
money  and  remove  the  apparatus  from  the  building.    On  the 
next  day  the  plaintiff  answered,  refusing  to  pay  for  the  tele- 
gram on  the  ground  that  it  was  unnecessary,  and  explaining 
why  a  man  had  not  reached  Berlin  the  week  before,   and 
stating  that  there  was  no  reason  why  the  plant  should  not  work 
all  right  if  in  proper  condition  and  properly  handled,  and  re- 
gretting that  the  defendants  had  been  annoyed  to  the  extent 
mentioned,  but  assuring  them  that  the  plaintiff  would   do 
everything  within  its  power  to  arrange  matters  so  that  the 
janitor  would  handle  the  plant  in  a  manner  to  make  it  work 
satisfactorily  to  everybody. 

Under   date  of  February  21,  1903,  the  plaintiff  wrote  the 
defendants,  among  other  things,  that  "we  are  going  to  continue 
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working  at  that  plant  until  we  learn  where  the  trouble  lies  and 
remedy  the  defect  at  our  expense,"  and  that  the  plaintiff's  man 
at  Berlin  had  written  that  he  thought  he  had  found  the  diffi- 
culty and  was  going  to  remain  until  he  had  remedied  it  Un- 
der date  of  March  26, 1903,  the  plaintiff  wrote  the  defendants 
that  it  had  caused  to  be  shipped  to  the  defendants  a  new  gaso- 
line engine  and  would  send  a  man  to  set  it  up,  and  hoped  and 
thought  it  would  be  the  last  of  the  defendants'  troubles  in  con- 
nection with  the  heating  plant  in  that  building.  April  2, 
1903,  the  defendants  wrote  the  plaintiff  that  the  engine  had 
arrived  and  requested  that  it  be  set  at  once,  and  suggested  that 
the  payment  of  the  balance  of  the  contract  price  be  deferred 
until  the  next  winter,  after  the  plant  had  been  thoroughly 
tested ;  and  the  next  day  the  plaintiff  replied  that  to  hold  pay- 
ment until  the  next  winter  would  be  perfectly  satisfactory. 

As  the  weather  grew  cold  in  the  fall  of  1903,  trouble  with 
the  apparatus  was  renewed.  As  early  as  November  4,  1903, 
the  defendants  wrote  to  the  plaintiff  complaining  about  the 
working  of  the  new  engine.  On  January  4, 1904,  the  defend- 
ants telegraphed  the  plaintiff:  "School  closed.  Wo  heat." 
The  receipt  of  that  telegram  was  acknowledged  by  the  plaintiff 
by  telegram  on  the  same  day  and  also  by  letter  to  the  effect 
that  the  plaintiff  was  in  doubt  whether  to  send  to  Berlin  a 
heating  man,  a  r^ulating  man,  or  an  engine  man — any  one 
or  all  might  be  needed, — and  promising  to  send  men  soon, 
and  asking  for  information,  and  stating  that  the  building 
ought  to  have  been  heated  readily  that  morning.  On  the  next 
day  the  defendants  wrote  the  plaintiff  to  the  effect  that  the 
engine  man  had  been  there  and  fixed  the  engine  and  left  re- 
pairs for  it ;  that  the  engine  and  fan  worked,  but  that  the  heat- 
ing plant,  as  theretofore,  had  proved  a  failure ;  that  for  two 
weeks  carpenters  had  been  fixing  the  ceiling  of  the  main  room 
and  kept  up  fires  during  the  time ;  that  the  Sunday  before 
they  kept  fires  all  day  and  left  a  good  fire  at  night,  and  started 
the  fires  anew  at  4  o'clock  on  Monday  morning ;  that  some  of 
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the  water  pipes  burst,  and  it  was  12  o'clock  before  tbey  got  the 
heat  up  to  forty  degrees,  and  at  school  time  in  the  afternoon 
could  only  get  it  up  to  fifty-one  or  fifty-two  degrees,  and  closed 
by  stating  what  the  defendants  had  stated  befo/e,  that  "this 
plant  will  never  heat  that  building,  and  the  sooner"  the  plaint- 
iff made  up  its  mind  "that  this  is  so  the  better  it  will  be  for 
the  Berlin  school  board,  as  the  citizens  of  Berlin''  were  "about 
ready  to  take  matters  into  their  own  hands."  Under  date  of 
January  22,  1904,  the  plaintiff  wrote  the  defendants,  giving 
an  excuse  for  not  answering  before,  and  thanking  them  and 
requesting  more  particular  information  thereafter,  and  stating 
that  "eventually"  the  plaintiff  would  "get  that  plant  to  work- 
ing nicely" — ^that  the  plaintiff  was  "going  to  fulfil"  its  con- 
tract. 

Under' date  of  March  9,  1904,  the  defendants  wrote  the 
plaintiff  that  the  school  board  had  decided  that  the  heating 
plant  was  not  satisfactory  and  did  not  comply  with  the  con- 
tract   March  21, 1904,  the  board  voted  to  notify  the  plaintiff 
that  it  had  failed  to  fulfil  the  contract  for  heating  and  venti- 
lating the  high  school  building,  and  the  next  day  the  defend- 
ants wrote  to  the  plaintiff  to  that  effect    Under  date  of  April 
2,  1904,  the  plaintiff  wrote  the  defendants,  giving  absence  as 
a  reason  for  not  answering  sooner,  and  asking  in  what  respect 
the  plaintiff  had  failed  to  perform  its  contract  with  the  de- 
fendants.   May  6, 1904,  the  plaintiff  by  letter  offered  to  give 
to  the  defendants  a  "guaranty  or  bond  made  by  tie  Milwaukee 
Trust  Company  ...  to  the  amoimt  of  $3,500  as  a  guaranty 
that  all  the  guaranties  and  agreements"  in  the  contract  would 
be  fulfilled,  on  condition  that  the  defendants  pay  the  balance 
due  on  the  contract,  and  stating  that  the  plaintiff  knew  posi- 
tively that  the  plant  would  warm  the  building  in  all  kinds  of 
weather.    May  10, 1904,  the  board  voted  to  withhold  further 
payment  until  in  their  opinion  the  plant  proved  satisfactory, 
and  May  13,  1904,  the  defendants  wrote  the  plaintiff  to  that 
effect.     May  14,  1904,  the  plaintiff  asked  how  long  the  de- 


9]  JANUAEY  TEEM,  1907.  231 

American  F.  A  F.  Co.  v.  Board  of  Education  of  Berlin,  131  Wis.  220. 

fendants  wanted  to  run  the  plant  before  making  final  payment 
Jmie  2,  1904,  a  resolution  was  adopted  by  the  board  of  edu- 
cation requiring  and  directing  the  plaintiff  to  forthwith  re- 
move the  apparatus  from  the  high  school  building  and  refund 
and  repay  into  the  school  fund  of  the  city  the  $2,800,  all  of 
which  was  thereby  demanded;  and  a  certified  copy  thereof 
was  June  23,  1904,  served  upon  the  plaintiff,  who  thereupon 
acknowledged  the  receipt  thereof,  and  stated  in  the  letter  that 
the  plaintiff  had  never  had  the  name  of  not  fulfilling  its  con- 
tracts, but  that  it  was  satisfied  that  its  contract  with  the  de- 
fendants had  been  fulfilled. 

July  13,  1904,  this  action  was  commenced  by  the  plaintiff 
filing  its  claim  ^ith  the  board  of  education,  which  .claim  the 
board  disallowed  July  19,  1904,  and  from  such  disallowance 
the  plaintiff  appealed  to  the  circuit  court  September  22, 1904. 

The  correspondence,  of  which  a  general  outline  is  thus 
given,  shows  the  attitude  of  the  respective  parties  from  Octo- 
ber 11,  1902,  to  June  23, 1904,  as  to  the  failure  of  the  appa- 
ratus to  heat  the  rooms  of  the  building  as  agreed  in  the  con- 
tract From  such  correspondence  it  conclusively  appears  that 
the  defendants  repeatedly  "notified"  the  plaintiff  "of  the 
fact,"  if  it  be  a  fact,  that  the  apparatus  did  not  fulfil  the 
guaranly  contained  in  the  contract  The  oral  testimony  as  to 
whether  such  apparatus  fulfilled  such  guaranty  is  voluminous. 
After  careful  consideration  we  are  constrained  to  hold  that 
the  evidence  in  the  record  is  sufficient  to  sustain  the  verdict. 
As  indicated  in  the  brief  of  counsel  for  the  plaintiff,  the  com- 
plaints of  such  failures  to  warm  the  rooms  of  the  building- 
were  generally  followed  by  promises  on  the  part  of  the  plaint- 
iff to  send  men  to  remedy  the  defects,  which  they  attempted 
to  perform.  iSuch  complaints  on  the  part  of  the  defendants 
and  attempts  to  perform  on  the  part  of  the  plaintiff  had  con- 
tinued during  two  winters  and  covered  a  period  of  about  a 
year  and  a  half.  Certainly  the  plaintiff  was  given  all  the  time 
it  could  reasonably  ask  to  make  the  apparatus  perform  accord- 


232  SUPREME  COURT  OF  WISCONSIN.       [Apr. 

American  F.  &  F.  Co.  v.  Board  of  Education  of  Berlin,  131  Wis.  22a 

ing  to  the  contract  It  had  agreed  that  "upon  being  notified'' 
that  the  apparatus  did  not,  with  good  care,  warm  all  the  rooms 
of  the  building  "to  an  average  temperature  of  seventy  degrees 
during  the  coldest  weathet  and  at  the  same  time  secure  good 
ventilation,"  then  it  would  either  make  it  do  so  at  its  own  ex- 
pense or  "refund  all  money  paid  .  .  .  and  remove  the  appa- 
ratus from  the  building."  If  there  was  such  failure  to  per- 
form as  claimed  by  the  defendants,  then  the  agreement  called 
for  effective  action  on  the  part  of  the  plaintiff. 

Counsel  contends  that,  because  the  defendants  after  June 
23,  1904,  continued  to  use  the  entire  system  furnished  by  the 
plaintiff,  they  thereby  exercised  absolute  and  unqualified  own- 
ership of  the  same,  and  hence  that  the  defendants  cannot  main- 
tain their  counterclaim  based  upon  the  clause  of  the  contract 
mentioned.  We  cannot  hold  that  such  use  imder  the  circum- 
stances mentioned  constituted  an  acceptance  of  the  apparatus. 
Fidler-Warren  Co.  v,  Shurts,  95  Wis.  606,  70  N.  W.  683 ; 
Williams  v.  Thrall,  101  Wis.  337,  76  N.  W.  599 ;  Madison  t\ 
A7n.  S.  E.  Co.  118  Wis.  480,  507,  95  K  W.  1097 ;  Manitowoc 
S.  B.  Works  V.  Manitowoc  G.  Co.  120  Wis.  1,  6-8,  97  N.  W. 
515.  If  the  plaintiff  failed  to  perform,  as  foimd  by  the  jury, 
then,  under  the  contract,  it  was  the  duty  of  the  plaintiff  to 
"remove  the  apparatus  from  the  building."  Such  use  on  the 
part  of  the  defendants,  in  consequence  of  such  failure  of  duty 
on  the  part  of  the  plaintiff,  cannot  be  regarded  as  an  accept- 
ance of  the  apparatus. 

2.  Twenty-nine  errors  are  assigned,  all  relating  to  the  ad- 
mission or  exclusion  of  testimony.  They  are  promiscuously 
arranged  and  often  repeated.  The  view  taken  of  the  contract 
and  the  rights  of  the  parties  under  it,  as  above  expressed,  ob- 
viates the  necessity  of  any  specific  expression  in  regard  to  sev- 
eral of  such  alleged  errors  thus  presented.  Of  course,  all  let- 
ters and  testimony  having  a  legitimate  bearing  upon  any  of 
the  questions  at  issue  were  admissible,  and  all  irrelevant  testi- 
mony was  properly  excluded.    It  has  been  said  by  a  court  of 
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high  authority  that  when  the  errors  assigned  are  very  numer- 
ous it  is  practically  necessary  to  consider  but  few  of  them. 
Grayson  v.  Lynch,  163  U.  S.  468,  16  Sup.  Ct  1064;  OlweU 
V.  Skobis,  126  Wis.  308,  315, 105  K  W.  777.  We  have,  how- 
ever, examined  all  of  them,  but  several  are  not  of  sufficient 
importance  to  be  specifically  mentioned. 

3.  The  rights  of  the  parties  must  be  determined  as  of  June 
23,  1904,  when  the  plaintiff  was  notified  to  remove  the  appa- 
ratus from  the  building.  That  was  in  summer,  when  the  heat- 
ing capacity  of  the  apparatus  could  not  be  tested.  Of  course, 
the  operation  of  the  plant  prior  to  that  time,  and  its  heating 
capacity,  were  legitimate  subjects  of  inquiry.  Exception  is 
taken  to  the  admission  of  testimony  as  to  the  operation  of  the 
plant  subsequently  to  January  12,  1905,  on  the  sole  ground 
that  at  that  time  the  defendants  had  absolutely  accepted  the 
apparatus.  There  was  no  claim  that  there  had  been  any 
change  in  the  capacity  or  efficiency  of  the  apparatus  subse- 
quently .to  June  2,  1904.  Under  such  circumstances  we  per- 
ceive no  reason  why  evidence  of  the  operation  of  the  plant 
during  the  winter  of  1904^1905  was  not  admissible.  The 
conditions  were  substantially  the  same  as  during  the  two  pre- 
vious winters  and  seem  to  have  been  so  regarded  by  both  par- 
ties. The  defendants  at  no  time  refused  to  allow  the  plaintiff 
to  inspect  tlie  plant. 

4.  Error  is  assigned  because  the  court  admitted  testimony 
as  to  the  heating  of  the  corridors  of  the  building.  The  claim 
is  that,  although  the  contract  required  the  plaintiff  to  "fur- 
nish registers  for  corridors,"  yet  it  did  "not  guarantee  warm- 
ing of  corridors  to  seventy  degrees,  provided  corridors  are 
more  than  one  story  high,"  and  that,  as  the  corridors  were 
more  than  one  story  high,  no  heat  therefor  was  required  to 
be  furnished.  The  trial  court  construed  that  clause  of  the 
contract  differently,  and  so  charged  the  jury  that  under  the 
contract  "the  corridors  .  .  .  were  not  to  be  heated  to  seventy 
degrees."     'No  exception  was  taken  to  such  charge,  and  we 
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perceive  no  error  in  admitting  sucli  testimony.     It  clearly 
implies  that  the  corridors  were  to  be  heated  to  some  extent. 

5.  Errors  are  assigned  in  admitting  testimony  to  the  effect 
that  since  and  including  August  16,  1901,  when  the  contract 
was  made,  meetings  of  the  school  board  were  held  pursuant 
to  and  as  xequired  by  a  rule  of  the  board  which  declares  that 
"the  regular  meetings  of  the  board  shall  be  held  on  the  first 
Thursday  evening  of  each  month"  at  the  times  and  places 
therein  named,  and  that  "special  meetings  of  the  board  may 
be  called  by  the  superintendent  at  his  discretion  or  at  the  re- 
quest of  any  two  members,"  and  that  four  commissioners 
present  should  constitute  a  quorum.  The  minutes  of  the 
board  in  evidence  affirmatively  show  that  the  meetings  in 
question  were  so  held,  and  in  the  absence  of  evidence  to  the 
contrary  the  presumption  is  conclusive  that  such  meetings 
were  so  called  and  held.  20  Am.  &  Eng.  Ency.  of  Law  (2d 
ed.)  1212;  Kavamaugh  v.  Wausau,  120  Wis.  611,  614,  615, 
98  N.  W.  550;  Wright  v.  Forrestal  65  Wis.  341,  .350,  27 
N.  W.  52. 

6.  Error  is  assigned  because  in  the  taxation  of  costs  the 
clerk  of  the  trial  court  allowed  witness  fees  for  the  attendance 
of  witnesses  at  the  June,  1905,  term  of  the  circuit  court  for 
Green  Lake  comity,  $59.40,  which  taxation  was  in  all  things 
and  as  to  all  items  therein  affirmed  by  the  trial  court,  with  $10 
costs  of  motion.  It  appears  that  the  cause  was  not  tried  at  that 
term  of  the  court,  but  the  venue  was  then  changed  to  Wau- 
kesha county.  Of  course,  costs  are  purely  statutory.  The 
statute  provides  that  "costs  shall  be  allowed  of  course  to  the 
defendant  .  .  .  unless  the  plaintiff  be  entitled  to  costs,'^  and 
"all  the  necessary  disbursements  and  fees  of  officers  allowed 
by  law.''  Sees.  2920,  2921,  Stats.  (1898).  This  includes 
witness  fees.  Keith  Bros.  &  Co.  v.  Stiles,  92  Wis.  15,  64  N. 
W.  860,  65  N.  W.  860.  Counsel  for  the  plaintiff  contends 
that  under  the  statute,  upon  a  change  of  venue,  costs  are  only 
permitted  after  a  continuance  has  been  had  by  the  party  mak- 
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ing  the  application,  and  that  even  then  no  witness  fees  are 
to  be  included  if  notice  of  the  application  and  a  copy  of  the 
aflSdavit  upon  which  it  is  based  are  served  npon  the  opposite 
party  ten  days  before  the  commencement  of  the  term.  Sec 
2625,  Stats.  (1898).  The  difficulty  with  the  contention  ia 
that  the  provision  of  the  statute  thus  referred  to  is  applicable 
only  to  a  party  who  had  obtained  a  continuance  in  the  action 
prior  to  making  such  application,  whereas  in  the  case  at  bar 
no  continuance  had  previously  been  obtained  by  either  party. 
The  defendants,  having  prevailed  on  the  trial,  are  entitled  to- 
full  costs  and  disbursements.  We  find  no  reversible  error  in 
the  record. 

By  the  Court. — The  judgment  of  the  circuit  court  is  af- 
firmed. 

Timlin,  J.,  took  no  part 

A  motion  for  a  rehearing  was  denied  April  9, 1907. 


Schultz,  Administrator,  Respondent,  vs.  Becker,  Appellant 

December  8, 1906— April  9, 1907, 
QifU  mortis  causa:  Administrator:  Conversion  of  personal  property, 

1.  To  be  valid,  a  gift  mortis  causa  must  take  effect  during  the  lif# 

of  the  donor  as  an  executed  and  complete  transfer  of  the  pos- 
session and  title,  either  legal  or  equitable,  to  the  donee. 

2.  In  an  action  by  an  administrator  for  a  wrongful  conversion  of 

household  goods  of  his  decedent,  it  is  held  upon  the  evidence 
that  it  was  a  question  for  the  Jury  whether  defendant  had  re- 
fused to  allow  plaintiff  to  take  possession  of  the  property. 

Appeal  from  a  judgment  of  the  circuit  court  for  Outagamie 
county:  Johk  Goodland,  Circuit  Judge.     Reversed, 

It  appears  from  the  record  that  Mary  Becker  died  intes* 
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tate  June  18, 1905.  On  September  27, 1905,  the  plaintiff  was 
duly  appointed  administrator  of  her  estate.  AfteT  a  demand 
upon  the  defendant  by  the  plaintiff  for  the  property  herein- 
after mentioned,  and  refusal,  as  alleged,  of  the  defendant  to 
•deliver  the  same,  on  January  18,  1906,  tlie  plaintiff  com- 
menced this  action  against  the  defendant  to  recover  the  value 
of  certain  household  furniture — clothing  and  bedding  de- 
scribed—the property  of  the  said  Mary  Becker  at  the  time  of 
her  death  and  alleged  to  be  of  the  value  of  $300,  and  also  to 
recover  the  value  of  six  certificates  of  deposit  described,  the 
property  of  the  said  Mary  Becker  at  the  time  of  her  death,  of 
the  alleged  aggregate  value  of  $1,200.  The  defendant  an- 
flwered  by  way  of  admissions  to  the  effect  that  June  18,  1905, 
Mary  Becker  was  and  for  some  time  prior  thereto  had  been  in 
the  possession  and  the  owner  of  the  personal  property  men- 
tioned of  the  value  of  $1,200 ;  that  she  died  intestate  on  the 
day  named ;  that  the  plaintiff  is  the  administrator  of  her  es- 
tate, and  that  he  had  qualified  as  required  by  law ;  and  that 
the  plaintiff  had  made  demand  of  some  personal  property 
supposed  to  be  the  same  property  referred  to  in  the  complaint, 
but,  save  as  thus  expressly  admitted,  the  answer  denies  each 
and  every  allegation  of  the  complaint. 

It  appears  in  the  record,  among  other  things,  in  effect,  that 
the  deceased,  Mary  Becker,  was  seventy-nine  years  of  age 
at  the  time  of  her  death.  She  was  the  widow  of  Fred  Becker, 
who  died  in  1 892.  She  had  been  his  wife  for  thirty-four  years 
before  he  died.  Fred  had  been  married  before  and  had  two 
sons  by  his  first  wife,  and  the  defendant  was  one  of  them. 
About  ten  years  after  Fred  married  Mary  Becker  the  defend- 
ant married  and  left  home.  In  1882,  at  the  request  of  his 
\  father,  the  defendant  with  his  family  went  back  and  took 

cliarge  of  his  father's  farm  and  cared  for  him  and  his  step- 
mother until  his  father  died,  and  from  tliat  time  on  until 
Mary  died  she  continued  to  live  as  before  in  her  own  separate 
patt  of  the  same  farmhouse  occupied  by  the  defendant. 
Mary's  husband  had  made  provision  for  her  comfortable  suj)- 


0]  JANUAEY  TEEM,  1907.  237 

Schultz  V.  Becker,  131  Wis.  236. 

port,  whereby  she  was  not  only  to  have  such  separate  home 
and  half  an  acre  for  a  garden,  but  the  defendant  and  his 
brother  were  each  to  pay  her  $100  a  year  in  cash  and  furnish 
her  with  a  certain  quantity  of  wood  and  provisions  each  year. 
Mary  owned  everything  in  her  part  of  the  house  and  ran  the 
same  and  the  garden  herself  and  attended  to  her  own  business, 
except  such  assistance  as  she  got  from  her  sister  and  a  Mr. 
Wolf.  Mary  had  no  blood  relatives  except  a  sister  and  her 
two  daughters,  Lena  and  Lizzie  Schultz,  who  lived  about  half 
a  mile  from  where  Mary  did. 

On  Saturday,  June  17,  1905,  Mary  was  very  sick  and  wa» 
visited  by  the  doctor  on  the  afternoon  of  that  day.  Her  niece, 
Lena  Schultz,  and  the  defendant's  wife  sat  up  with  her  all 
that  Saturday  night.  Between  7  and  8  o'clock  the  next  morn- 
ing the  doctor  again  attended  her.  About  that  time  the  de- 
fendant sent  his  boy  for  one  A.  L.,  who  lived  about  a  mile 
distant.  A.  L.  came  between  8  and  9  o'clock  and  asked  the 
defendant  in  the  presence  of  Lena  Schultz  and  his  wife  and 
another  lady  what  he  wanted  of  him.  The  defendant  replied, 
some  kind  of  a  writing  disposing  of  Mary's  property,  and  that 
he,  A.  L.,  knew  best  what  to  write.  A.  L.  then  said  there  was 
nothing  he  could  do  except  to  make  a  will — ^write  Mary's 
wishes  on  paper.  The  defendant  then  said  Mary  did  not  want 
any  will,  but  wanted  a  memorandum,  which  A.  L.  told  him 
would  be  worthless  and  advised  against  it.  A.  L.  could  not 
understand  Mary,  who  was  German,  but  communicated  with 
her  throughjthe  defendant's  wife,  which  finally  resulted  in  his 
making  the  following  written  memoranda : 

Exhibit  1,  covering  a  large  number  of  items  in  the  house 
to  various  persons. 

Exhibit  2 : 

"I,  Maria  Becker,  of  tlie  town  of  Greenville,  county  of 
Outagamie,  state  of  Wisconsin,  do  make  it  known  that  by  and 
with  my  order  I  give  to  Henry  Becker,  8r.,  all  monies  now 
deposited  in  the  First  National  Bank  of  Appleton,  amounting 
to  twelve  hundred  ($1,200)-  dollars,  providing  my  death  oc- 
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<;urs  at  this  time,  and  I  further  order  that  the  sum  of  three 
himdred  ($300)  dollars  shall  be  taken  from  the  above  amount 
of  twelve  hundred  ($1,200)  dollars  and  be  used  if  necessary 
to  pay  the  cost  of  the  funeral  and  monumental  expenses.  It 
has  been  my  expressed  wish  and  do  express  it  now  that  no 
will  or  testament  be  written  or  made.  In  conveying  my  per- 
sonal property  to  the  said  Henry  Becker,  Sr.,  I  do  declare  and 
order  that  the  above  written  order  shall  be  in  full  force  im- 
mediately after  my  death.  In  witness  whereof  I  have  set  my 
hand  and  seal  this  18th  day  of  June,  1905. 

her 

"Mabia  X  Becker.     [Seal.] 

mark. 

"A.  Lockschmidt,  Witness. 
"Lydia  Schottler,  Witness." 

Exhibit  3 : 
^'$1200.  :  June  17th,  1905. 

''One  year  after  date  I  promise  to  pay  to  the  order  of  Mary 
Becker  Twelve  Hundred  Dollars  at  the  First  National  of 
Appleton. 

''Value  received  with  interest  at  2^  per  cent  per  annunL 
^  "This  note  is  of  no  value  after  the  death  of  Mary  Becker. 

his 

"Henry  X  Beckeb." 

mark. 

her 

"Ernestine  X  Becker.*' 

mark. 

Soon  after,  and  about  1  o'clock  in  the  afternoon  of  that 
flame  Sunday,  June  18, 1905,  Mary  died. 

At  the  close  of  the  testimony  the  plaintiff's  counsel  moved 
the  court  for  the  direction  of  a  verdict  in  favor  of  the  plaint- 
iff, and,  the  court  having  stated  that  such  "motion  to  direct  a 
verdict  must  be  granted,"  counsel  for  the  defendant  thereupon 
stated  "that  the  defendant  disclaims,  and  has  always  dis- 
<daimed,  any  right,  title,  or  interest  in  the  household  goods, 
and  makes  his  claim  solely  as  to  the  certificates  of  deposit 
amounting  to  $1,200,  and  for  which  the  note.  Exhibit  3,  was 
given,  and  the  defendant  asks  of  the  court  that  the  questions 
i^s  to  the  transfer  and  delivery  of  the  certificates  of  deposit 
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and  all  other  questions  involved  in  that  transaction  be  sub- 
mitted to  the  jury."    To  that  request  the  court  stated : 

"As  to  that  point  the  court  holds  that  the  undisputed  evi- 
dence shows  that  all  the  property  involved  in  this  action  passed 
into  the  possession  of  the  defendant  and  has  remained  in  his 
possession  down  to  the  present  time." 

The  defendant  duly  excepted  to  such  ruling  of  the  court. 
The  court  then  stated  that  "under  the  decision  of  the  court 
the  gift  causa  mortis  fails  as  to  all  of  that  property.  The 
uncontradicted  evidence  shows  that  the  property  is,  and  has 
been  ever  since  the  death  of  the  donor,  in  the  possession  of  the 
defendant,  and  he  must  account  for  it  So  far  as  the  evidence 
shows,  nobody  has  made  any  claim  to  it  except  the  adminis- 
trator; there  is  no  disclaimer  here  in  the  pleadings  or  any- 
where else  that  I  know  of  except  the  mere  verbal  disclaimer 
on  the  trial."  Counsel  for  the  defendant  excepted  to  such 
ruling  of  the  court  as  contrary  to  the  evidence  and  that  it  was 
a  question  for  the  jury  and  not  for  the  court  The  defendant 
then  asked  the  privilege  of  showing  that  the  household  goods 
did  not  exceed  in  value  $100,  to  which  the  plaintiflf  objected 
on  the  ground  that  th§  plaintiff's  witnesses  were  not  present ; 
"and  thereupon  the  court  directed  the  jury  to  find  and  return 
a  verdict  in  favor  of  the  plaintiff  and  against  the  defendant 
in  the  sum  of  $1,500  damages,  and  the  jury  accordingly 
found,  rendered,  and  returned  into  court  such  verdict  as  so 
directed."  From  the  judgment  entered  upon  that  verdict  in 
favor  of  the  plaintiff  and  against  the  defendant  for  the 
amount  stated  with  costs,  the  defendant  appeals. 

For  the  appell^t  there  was  a  brief  by  Pierce  &  Lehr,  and 
oral  argument  by  /.  E.  Lehr. 

For  the  respondent  the  cause  was  submitted  on  the  brief  of 
Thomas  H.  Ryan  and  Albert  H.  Krugmeier. 

The  following  opinion  was  filed  January  8,  1907 : 

Cassoday,  C.  J.  1.  There  is  no  claim  nor  pretense  that 
the  written  memoranda  set  forth  in  the  foregoing  statement 
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constituted  a  last  will  and  testament  of  the  deceased.  On  the 
contrary,  the  answer  expressly  "admits  that  said  Mary  Becker 
died  intestate."  The  memorandum  itself,  Exhibit  No.  2,  de- 
clares it  to  be  the  "expressed  wish,"  therein  repeated,  "that 
no  will  or  testament  be  written  or  made."  No  attempt  was 
made  to  prove  it  as  a  will.  The  claim  is  that  there  was  a  com- 
plete transfer  and  delivery  of  the  certificates  of  deposit  in  the 
lifetime  of  the  deceased.  Assuming  that  the  memorandum 
relied  upon  truly  expressed  the  wish  of  the  deceased,  yet  it  was 
a  mere  order  to  give  to  the  defendant  all  moneys  then  on  de- 
posit in  the  bank,  providing  her  death  occurred  at  that  time, 
and  even  then  it  was  therein  ordered  that  a  certain  amount 
thereof  should  be  used  as  therein  stated,  and  then  declared 
that,  in  conveying  her  personal  property  to  defendant,  she 
thereby  ordered  "that  the  above  written  order  shall  be  in  full 
force  immediately  after  my  death/*  In  other  words,  the  pro- 
posed gift  was  purely  testamentary,  and  only  to  take  effect 
after  her  death  and  not  in  proesenti.  The  case  which  seems  to 
be  nearest  the  case  at  bar  in  its  facts  is  Basket  v.  Hassell,  107 
U.  S.  602,  609,  610,  2  Sup.  Ct.  415,  where  Mr.  Justice 
Matthews  carefully  reviewed  and  analyzed  the  adjudica- 
tions, English  and  American,  and  reached  the  conclusion,  and 
the  court  held,  that 

"A  donatio  mortis  canisa  must,  during  the  life  of  the  donor, 
take  effect  as  an  executed  and  complete  transfer  of  his  posses- 
sion of  the  thing  and  his  title  thereto,  although  the  right  of 
the  donee  is  subject  to  be  divested  by  the  actual  revocation  of 
the  donor,  or  by  his  surviving  the  apprehended  peril,  or  by  his 
outliving  the  donee,  or  by  the  insufficiency  of  his  estate  to  pay 
his  debts.  If  by  the  terms  and  condition  of  the  gift  it  is  ta 
take  effect  only  upon  the  death  of  the  donor,  it  is  not  sucli  a 
donatio,  but  is  available,  if  at  all,  as  a  testamentary  dispo- 
sition." 

That  was  an  attempted  gift  of  a  certificate  of  deposit 
whereby  the  payee,  during  his  last  sickness  and  in  the  appre- 
hension of  death,  made  and  signed  the  "following  indorse- 
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ment"  upon  such  certificate :  "Pay  to  Martin  Basket,  of  Hen- 
derson, Ky. ;  no  one  else;  then  not  till  my  death.  My  life 
seems  to  be  uncertain.  I  may  live  through  this  spell.  Then 
I  will  attend  to  it  myself;"  and  then  delivered  it  to  the  pro- 
posed donee  and  died.  It  was  held  that  "by  such  indorsement 
and  delivery^'  the  donee  "acquired  no  title  to,  or  interest  in, 
the  fund."  In  the  opinion  of  the  learned  justice  it  is  said 
"that  a  donatio  mortis  ccMsa  must  be  completely  executed 
precisely  as  required  in  the  case  of  gifts  inter  vivos,  subject 
to  be 'divested  by  the  happening  of  any  of  Hke  conditions  sub- 
sequent" above  mentioned.  "These  conditions  are  the  only 
qualifications  that  distinguish  gifts  mortis  causa  and  inter 
vivos.  On  the  other  hand,  if  the  gift  does  not  take  effect  as  an 
executed  and  complete  transfer  to  the  donee  of  possession  and 
title,  either  legal  or  equitable,  during  the  life  of  the  donor, 
it  is  a  testamentary  disposition,  good  only  if  made  and  proved 
as  a  wUl/^  That  adjudication  has  repeatedly  been  referred 
to  approvingly  by  this  court  Barker  v.  Buhre,  61  Wis.  487, 
489,  21  N.  W.  813;  Henschel  v.  Mauret,  69  Wis.  576,  34 
N".  W.  926;  CrooTc  v.  First  Nat.  Bank,  83  Wis.  31,  36,  37, 
52  K  W.  1131;  Opitz  v.  Karel,  118  Wis.  527,  530,  531,  95 
N.  W.  948.  As  indicated  in  the  case  at  bar,  the  order  written 
in  the  memorandum  was  only  to  be  in  force  after  the  death 
of  Mrs.  Becker  and  not  in  prcesenti.  Pursuant  to  that  theory 
tlie  scrivener  wrote  the  indorsement  and  put  the  mark  on  one 
of  the  certificates  the  day  after  Mrs.  Becker  died.  That  cer- 
tificate was  absent  at  the  time  he  wrote  the  indorsement  on 
the  other  certificates.  Manifestly  the  ruling  of  the  trial  court 
to  the  effect  that  the  document  which  governed  in  the  case 
showed  that  the  transaction  was  not  a  valid  gift  causa  mortis 
was  correct  For  similar  reasons  there  was  no  gift  irder  vivos, 
much  less  a  purchase  of  any  of  the  property  in  controversy 
by  the  defendant.  The  conversion  of  the  certificates  of  de- 
posit and  the  refusal  to  deliver  the  same  to  the  plaintiff  or 
his  attorney  seems  to  be  conceded. 
Vol.131  — 16 
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2.  As  tx)  the  other  personal  property,  the  plaintiff  testified 
to  the  effect  that  when  the  demand  was  made  for  the  same  by 
him  the  defendant  said  it  was  there  in  the  house,  but  that 
Mrs.  Becker  had  given  it  all  away.  The  defendant  testified  to 
the  effect  that  when  the  plaintiff  demanded  the  household 
goods  he  told  him  they  were  not  given  to  him  and  he  was  not 
holding  them,  and  that  if  he  wanted  them  he  should  take 
them ;  that  he,  the  defendant,  never  made  any  claim  to  such 
household  goods,  and  that  he  never  refused  to  let  the  plaintiff, 
or  anybody  else,  have  thoSe  goods. 

At  the  close  of  the  testimony,  and  after  the  court  had  in- 
timated an  opinion  against  the  defendant,  his  counsel  dis- 
claimed and  asserted  that  he  had  always  disclaimed  any  right, 
title,  or  interest  in  the  household  goods.  The  court  held,  how- 
ever, that  such  goods  passed  into  the  possession  of  the  defend- 
ant and  remained  there  down  to  the  time  of  the  trial  and  that 
he  must  accoimt  for  them.  The  defendant  excepted  to  such 
ruling  and  claimed  that  the  question  was  for  the  jury  and  not 
for  the  court  The  court  directed  a  verdict  in  favor  of  the 
plaintiff  and  against  the  defendant  for  $1,600,  which  in- 
cluded $300  as  the  value  of  such  household  goods.  We  per- 
ceive no  ground  upon  which  such  ruling  can  be  sustained. 
The  goods  apparently  remained  in  the  same  portion  of  the 
house  which  had  been  occupied  by  Mrs.  Becker.  The  defend- 
ant was  under  no  obligation  to  remove  them  to  the  plaintiff^s 
premises.  Under  the  evidence  referred  to,  it  was  at  least  a 
question  for  the  jury  as  to  whether  the  defendant  refused  to 
allow  the  plaintiff  to  take  away  such  household  goods,  and,  if 
80,  their  value.  By  reason  of  such  error  the  judgment  can- 
not be  affirmed. 

By  the  Court. — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial. 

Timlin,  J.,  took  no  part 

A  motion  for  a  rehearing  was  denied  April  9,  1907. 
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MoKoNB,  Eespondent,  vs.  Metkopolitan  Life  Insubanob 
Company,  Appellant. 

January  ll^April  9,  1907. 

Principal  and  agent:  Compensation:  Slight  excess  in  recovery:  Con- 
tracts: Agent* s  liatility  for  losses  through  fraud  of  subagents: 
Negligence:  Special  verdict:  Instructions  to  jury:  Expert  testi- 
mony: Consideration  for  promise  to  pay:  Payment  by  promisee 
of  his  own  debts, 

1.  Byidence  tending  to  show,  among  other  things,  employment  of 

plaintiff,  or  continuation  of  his  employment,  for  a  week  after 
his  formal  dismissal  as  agent  of  defendant,  is  held  sufficient  to 
sustain  a  recovery  of  salary  for  that  week. 

2.  An  alleged  excess  of  $1.54  in  a  verdict  awarding  $134.03  for  serv-" 

ices,  commissions,  etc.,  might  well  be  referred  to  the  rule  de 
minimis  non  curat  lex, 

3.  Contracts  under  which  plaintiff  became  a  district  superintend- 

ent in  defendant's  Industrial  Department  and  an  agent  in  its 
Ordinary  Department  (providing,  among  other  things,  that  it 
should  be  his  duty  as  such  superintendent  to  nominate  agents 
for  appointment  by  defendant,  to  instruct  such  agents,  and  to 
see  that  all  agents  under  his  charge  made  the  proper  remit- 
tances to  the  home  office,  and  that  he  should  obey  and  abide  by 
all  rules  contained  in  a  manual  of  instructions  which  declared, 
among  other  things,  that  "each  superintendent  is  personally  re- 
sponsible for  moneys  received  by  himself  and  by  his  assistants 
and  clerks")  are  construed  to  be  contracts  of  employment  and 
not  to  make  plaintiff  a  guarantor  of  the  defendant  against  losses 
in  the  district  from  the  frauds  or  defalcations  of  an  assistant 
superintendent  in  a  detached  section  of  such  district  with  whose 
nomination  or  appointment  plaintiff  had  nothing  to  do  and  who, 
in  the  matter  of  reports  and  remittances,  dealt  directly  with 
the  defendant 

4.  Refusal  to  submit  in  a  special  verdict  a  question  as  to  whether 

defendant  would  have  suffered  any  loss  if  plaintiff  had  not  been 
^  guilty  of  negligence,  was  rendered  immaterial  by  answers  to 
other  questions  to  the  effect  that  plaintiff  was  not  negligent 
6.  Requested  instructions  as  to  the  liability  of  an  agent  to  his  prin- 
cipal for  negligence  or  omission  of  duty  are  held  to  have  been 
fairly  covered  by  an  instruction  that  the  agent  was  bound  to 
exercise  reasonable  diligence  and  such  skill  as  is  ordinarily 
possessed  by  persons  of  conmion  capacity  engaged  in  the  same 
business  or  occupation,  and  that  it  was  for  the  Jury  to  deter- 
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mine  whether  or  not,  in  the  particular  case,  the  agent  failed  to 
exercise  such  diligence  and  such  skill. 

6.  A  statement  by  the  trial  judge,  in  submitting  questions  for  a  spe- 

cial verdict  in  an  action  at  law,  that  they  are  submitted  for  the 
purpose  of  aiding  him  to  better  determine  what  the  final  judg- 
ment in  the  case  should  be,  is  held  not  to  inform  the  jury  that 
their  verdict  would  be  merely  advisory. 

7.  The  issue  being  as  to  the  liability  of  a  district  superintendent  for 

losses  sustained  by  an  Insurance  company  through  fraud  of  an 
agent  in  the  district,  an  insurance  inspector  was  asked  whether 
the  fraud  would  have  been  possible  if  collection  books  had  been 
properly  kept  by  each  agent  and  had  been  examined  and  their 
condition  known  and  reported  to  the  company  by  the  superin- 
tendent; and  was  also  asked  what  such  inspection  and  report 
would  have  shown  as  to  the  condition  of  the  business.  Held, 
that  objections  were  properly  sustained  on  the  ground  that  the 
questions  called  for  inferences  of  fact  not  the  subject  of  expert 
knowledge  and  which  it  was  the  province  of  the  jury  to  draw. 

8.  An  instruction  to  the  effect  that  the  jury  should  find  the  plaintiff 

guilty  of  negligence  if  the  evidence  ''satisfies"  them  that  he 
failed  to  exercise  reasonable  diligence,  etc,  was  not  erroneous 
because  of  the  use  of  the  word  "satisfies,"  it  being  apparent 
that  it  could  not  have  been  misunderstood  by  the  jury. 

9.  Promises  by  a  district  superintendent  to  make  good  to  the  insur- 

ance company  certain  losses  sustained  by  it  through  defalca- 
tions of  an  agent  for  which  the  superintendent  supposed  him- 
self legally  responsible,  when  in  fact  he  was  In  no  way  respon- 
sible therefor,  were  without  consideration  and  void,  where  they 
were  not  made  by  way  of  compromise  or  adjustment  of  any 
claim  of  liability;  and  the  fact  that  at  the  request  of  the  super- 
intendent, made  in  connection  with  such  promises,  the  com- 
pany paid  its  own  debts  or  performed  its  own  obligations  to 
third  persons,  did  not  constitute  a  sufficient  consideration  for 
the  promises.  ^ 


Appeal  from  a  judgment  of  the  circuit  court  for  Rock 
county:  B.  F.  Dunwiddie,  Circuit  Judge.    Affirmed. 

This  is  an  appeal  from  the  judgment  of  the  circuit  cowrt 
for  Eock  county  upon  the  verdict  of  a  jury  supplemented  by 
findings  of  the  court  authorized  by  stipulation  of  parties.  The 
action  was  begun  in  justice's  court,  and  upon  appeal  to  the 
circuit  court  the  defendant  pleaded  a  counterclaim  containing 
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eighteen  items  aggregating  $2,715.69.  Based  on  the  verdict 
of  the  jury  in  his  favor  the  plaintiff  recovered  $134.03,  which 
was  reduced  to  $121.79  by  offsetting  against  it  the  eighteenth 
item  of  defendant's  counterclaim,  allowed  by  the  court  in  its 
findings  at  $12.24,  and  judgment  was  rendered  in  favor  of  the 
plaintiff  for  $121.79  and  costs. 

The  complaint  averre^  that  on  June  5,  1899,  the  plaintiff 
entered  the  service  of  the  defendant  as  agent,  for  which  serv- 
ice he  was  to  receive  $2^  per  week;  that  he  performed  and 
that  he  had  been  paid  for  all  except  the  wedc  ending  January 
16,  1904,  for  which  there  was  due  him  from  the  defendant 
$25;  and  then  averred  claims  for  other  items  of  commission 
earned  and  moneys  paid  to  the  use  of  defendant,  in  all  ag- 
gregating $177.37. 

The  amended  answer  admitted  services  by  the  plaintiff  up 
to  January  9, 1904,  and  pleaded  payment  of  all  claims  of  the 
plaintiff.  The  counterclaim  averred  that  plaintiff  entered 
the  employment  of  defendant  as  general  superintendent  of  the 
Janesville  district,  including  Janesville,  Beloit,  Madison, 
Watertown,  and  Portage,  and  that  on  the  reconunendation  and 
advice  of  the  plaintiff  Otmar  W.  Andres  was  appointed  as- 
sistant superintendent  of  llie  detached  section  of  said  district 
in  the  city  of  Madison,  and  entered  upon  the  performance  of 
his  duties;  "that  by  virtue  of  the  contracts,  agreements,  in- 
struction books  constituting  the  contract  between  the  plaintiff 
and  defendant  the  plaintiff  became  responsible  for  the  faith- 
ful performance  of  all  duties  on  the  part  of  said  assistant 
superintend^Qts.^^  The  duties  are  then  specified  to  be  (1)  to 
obey  all  orders,  carry  out  all  instructions,  etc. ;  (2)  to  see  to 
it  that  each  of  the  assistants  performs  his  duties  in  a  diligent, 
skilful,  and  faithful  manner;  (3)  "that  the  plaintiff  by  vir- 
tue of  his  employment  as  general  superintendent  became  re- 
sponsible for  all  moneys  received  by  himself  or  his  assistants 
and  clerks  for  said  defendant  or  from  said  defendant"  Then 
follow  items  of  the  counterclaim  which  may  be  classed  as  re- 
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lating  (1)  to  plaintiffVaccount  in  arrears;  (2)  to  premiums 
collected  and  converted  to  his  own  use  by  Andres;  (3)  to 
moneys  received  from  defendant  upon  fraudulent  death  claims 
made  and  presented  by  Andres;  (4)  valid  death  claims 
against  the  defendant,  in  which  Andres  received  the  money  or 
draft  for  transmission  to  the  beneficiary  but  converted  the 
same  to  his  own  use;  (5)  a  sum  due  from  plaintiff  for  rebate 
on  a  credential  book.  In  two  of  the  instances  arising  under 
class  3  above  it  was  averred  also  that  the  draft  issued  by  the 
defendant  in  payment  of  the  fraudulent  claim  was  payable 
to  the  order  of  plaintiff  and  by  him  indorsed,  and  in  the  case 
of  Elizabeth  Smith,  falling  under  class  4  above,  and  in  items 
1  and  2  of  the  counterclaim,  falling  under  class  2  above, 
special  promises  of  the  plaintiff  to  make  good  the  defendant's 
loss  or  repay  the  defendant  were  averred.  By  varying  forms 
of  expression  it  was  averred  that  plaintiff  committed  these 
acts  of  conversion  and  fraud  through  Andres.  The  items  of 
the  counterclaim  may  be  further  classified  as  items  relating  to 
the  Ordinary  Department  of  defendant's  business,  which  de- 
partment, with  some  immaterial  divergence,  included  policies 
from  $500  upwards ;  and  items  relating  to  the  Industrial  De- 
partment of  defendant's  business,  in  which  policies  were 
issued  in  smaller  amounts  and  premiums  paid,  collected,  re- 
mitted, and  reported  on  weekly.  Of  the  items  of  the  counter- 
claim consisting  of  premiums  collected  and  converted  by 
Andres  three  relate  to  the  Ordinary  Department  of  defend- 
ant's business,  and  with  this  exception,  and  with  the  exception 
of  the  first  item  for  general  balance  due  from  plaintiff  upon 
account,  all  the  other  disallowed  items  of  the  counterclaim 
relate  to  transactions  in  the  Industrial  Department  The 
plaintiff  had  no  authority  to  employ  or  discharge  Andres,  and, 
although  he  might  nominate  or  select  such  assistants  subject  to 
defendant's  approval,  he  did  not  do  so  in  the  case  of  Andres. 
Upon  the  special  verdict  of  the  jury  finding  as  aforesaid, 
and  finding  that  the  plaintiff  was  not  guilty  of  any  negligence 
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in  the  matter  of  his  supervision  of  the  Madison  district  or  in 
forwarding  checks  to  Andres,  and  the  findings  of  the  court 
that  the  plaintiff  had  accounted  for  and  paid  over  to  the  de- 
fendant all  sums  of  money  which  came  into  his  hands  as  agent 
or  superintendent  of  the  defendant,  and  that  Andres  was  at 
no  time  the  agent  of  the  plaintiff,  but  was  the  agent  of  the 
defendant  with  whom  the  defendant  corresponded,  dealt,  and 
treated  directly  in  both  the  Industrial  and  Ordinary  Depart- 
ments^ and  that,  except  the  claim  for  balance  due  on  account 
above  mentioned,  all  the  shortages,  defalcations,  and  procur- 
ing of  money  by  forgeries  occurred  in  the  Madison  office  of 
said  Andres,  all  the  other  items  of  the  counterclaim  were  dis- 
allowed and  judgment  rendered  as  aforesaid. 

Error  is  assigned  upon  the  ruling  of  the  court  below  com- 
pelling the  defendant  to  elect  at  the  commencement  of  the 
trial  whether  it  would  proceed  in  tort  or  upon  contract  in  re- 
spect to  its  counterclaim;  in  the  exclusion  of  evidence;  in 
submitting  to  the  jury  the  right  of  the  plaintiff  to  recover 
the  item  of  $25  wages;  in  refusing  to  submit  to  the  jury 
whether  or  not  the  defendant  would  have  suffered  loss  on  ac- 
count of  the  fraudulent  death  claims  had  not  the  plaintiff  been 
guilty  of  negligence ;  in  submitting  to  the  jury  questions  re- 
lating to  the  negligence  of  plaintiff  in  Ae  matter  of  super^ 
vision  o£  the  department ;  in  refusing  to  give  certain  requested 
instructions  to  the  jury;  in  charging  the  jury;  in  refusing  to- 
strike  out  three  of  the  questions  and  answers  of  the  special 
verdict;  in  refusing  to  make  findings  requested  by  defendant; 
in  making  the  findings  signed  by  the  coitrt,  except  the  first 
and  third  findings ;  in  not  covering  all  the  issues  involved  in 
the  findings  of  fact;  in  submitting  the  question  of  the  negli- 
gence of  the  plaintiff  in  forwarding  two  drafts  to  Andres ;  in 
not  finding  for  the  defendant  on  each  item  of  the  counter^ 
claim  submitted  to  the  court,  except  items  4  and  18 ;  and  in 
not  submitting  to  the  jury,  or  himself  fijiding  on  the  proof 
submitted,  the  fact  of  loss  to  the  company  by  forged  and 
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fraudulent  death  claims ;  and  in  not  finding  as  to  the  truth  of 

each  item  set  up  in  the  counterclaim. 

Wilson  Lame  and  William  Smith,  for  the  appellant 

M.  0.  Mouat  and  Edwwrd  K.  Byan,  attorneys,  and  0.  -4.. 

Oestreich,  of  counsel,  for  the  respondent 

The  following  (pinion  was  filed  January  29,  1907: 

Timlin,  J.    There  is  considerable  confusion  in  the  record 
of  this  cause,  some  inconsistency  and  lack  of  clearness  in  the 
errors  assigned,  and  a  wide  divergence  between  the  facts 
pleaded  in  the  counterclaim  and  the  facts  admitted  or  proven. 
The  preliminary  ruling  of  the  court  requiring  the  defendant 
to  elect  whether  it  would  proceed  in  tort  or  upon  contract 
seems  to  have  had  no  injurious  effect  upon  defendant's  rights ; 
for,  notwithstanding  this,  the  cause  was  tried  with  reference 
to  the  plaintiff's  liability  for  n^ligence  and  with  reference 
to  his  liability  ex  contractu,  and  these  would  seem  to  cover 
all  possible  grounds  of  liability  su^^gested  by  the  evidence. 
It  is  not  contended  that  the  plaintiff  participated  in  the 
frauds  or  misappropriations  committed  by  Andres.    In  sub- 
mitting to  the  jury  the  right  of  the  plaintiff  to  recover  the 
item  of  $25  wages,  some  weight  was  no  doubt  given  to  the 
letter  of  the  defendant  discharging  the  plaintiff,  which,  after 
declaring,  "You  are  hereby  dismissed  from  the  service  of  this 
company,  to  take  effect  January  9th,"  stated,  "If  you  feel  so 
disposed,  you  may  remain  with  Mr.  Mott  during  the  week  of 
January  11th,  giving  him  such  information  as  you  may  pos- 
sess concerning  th«  conduct  of  the  district,  and  for  that  wedk 
we  will  pay  you  the  equivalent  of  the  weekly  salary  which  you 
have  heretofore  been  in  receipt  of."     Evidence  was  given 
tending  to  show  that  the  plaintiff  accepted  this  employment, 
or  continuation  of  employment,  reported  for  and  entered  upon 
the  discharge  of  his  duties,  but  before  the  end  of  the  week 
Mr.  Mott  refused  to  continue  his  services,  and  the  plaintiff 
earned  no  money  at  any  other  employment  during  that  wedk. 
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This  evidence  came  in  without  objection  under  the  complaint, 
and  seems  sufficient  to  sustain  a  recovery  under  such  circimi- 
stances.  Forcy  v.  Leonard,  63  Wis.  353,  24  IS.  W.  78,  and 
cases  cited.  The  claim  of  appellant  that  there  is  included  in 
the  amount  of  the  jury's  verdict  an  excess  of  $1.54  might  well 
he  referred  to  the  rule  de  minimis  non  curat  lex;  but  the  ap- 
pellant has  not  made  it  to  appear  that  there  is  such  excess  in- 
cluded in  the  verdict,  and  error  must  be  made  to  appear 
clearly  and  Affirmatively. 

Before  considering  the  other  assignments  of  error  it  will  be 
convenient,  for  the  purpose  of  grouping  and  considering  to- 
gether some  of  such  assignments  of  error,  to  take  up  the  con- 
tract relations  between  the  parties.  June  5, 1899,  the  plaintiff 
entered  the  employment  of  the  defendant  as  "superintend- 
ent in  the  Industrial  Department^'  imder  a  written  contract 
prescribing  with  considerable  detail  the  duties  of  the  plaintiff. 
Prominent  among  these  duties  was  that  of  nominating  to  the 
company  for  appointment  suitable  agents  for  the  Industrial 
Department  and  instructing  such  agents  in  the  details  of  the 
work,  the  duty  to  obey  orders  and  carry  out  the  instructions 
of  the  company,  to  see  that  all  agents  under  plaintiff's  charge 
sent  to  the  home  office  weekly  a  true  account  of  all  moneys 
received  by  them  during  the  we^  and  remitted  for  the  same 
less  their  authorized  deductions,  to  pay  all  charges  for  ex- 
penses of  every  kind  incident  to  the  carrying  on  of  the  de- 
fendant's business  in  his  district,  not  to  resign  without  at 
least  seven  days'  notice  to  the  defendant,  and,  in  case  of  res- 
ignation or  dismissal,  to  introduce  to  his  successor  all  the 
assistants  and  agents  in  his  district,  to  make  no  contracts  ex- 
cept in  accordance  with  the  instructions  from  defendant's 
-Q&a&rSy  etc.    The  contract  also  contained  these  words : 

'^I  further  agree  that  any  advances  or  allowances  made  to 
agents  or  others  under  my  charge  shall  be  borne  by  me." 

A  salary  of  $25  a  week,  together  vdth  a  contingent  amount 
payable  at  the  end  of  the  year,  was  provided  as  compensation 
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for  the  plaintiff.  On  June  10,  1899,  the  plaintiff  was  ap- 
pointed an  agent  of  the  defendant's  Ordinary  business,  and 
in  this  contract  he  agreed  to  obey  and  abide  by  all  the  rules 
contained  in  the  circular  letter  and  manual  of  the  defendant, 
and  for  these  latter  services  as  agent  he  received  a  commis- 
sion on  premiums  collected.  The  manual  of  instructions 
which  it  is  claimed  was  delivered  to  plaintiff  some  time  after 
the  execution  of  the  contract  of  June  5, 1899,  under  the  chap- 
ter thereof  relating  to  superintendents'  responsibility  for  col- 
lections, provided : 

"Each  superintendent  is  personally  responsible  for  moneys 
received  by  himself  and  by  his  assistants  and  clerks.  Super- 
intendents must  decide  as  to  the  advisability  of  requiring 
bonds  from  their  assistants,  clerks,  and  others." 

The  instruction  book  in  the  Ordinary  Department  provided 
that  the  defendant  would  deal  only  with  the  plaintiff  as  to 
applications  received  from  his  district,  except  where  special 
arrangement  is  made  with  his  detached  assistants,  if  any.  It 
also  defined  the  word  "canvasser"  to  mean  all  those  employed 
by  the  plaintiff  to  solicit  ordinary  insurance,  and  provided 
that  such  persons  would  be  the  agents  of  the  plaintiff  and  not 
the  agents  of  the  defendant  in  the  Ordinary  Department 
Although  plaintiff  had  nothing  to  do  with  the  nomination  or 
appointment  of  Andres,  and  although  Andres  in  the  matter 
of  remittances  and  reports  and  receipts  dealt  directly  with  the 
defendant,  yet  the  plaintiff  did  take  a  bond  from  Andres  in 
the  sum  of  $500,  conditioned  to  make  good  and  reimburse  to 
the  plaintiff  such  loss  of  money,  securities,  or  other  personal 
property  belonging  to  the  plaintiff  or  in  plaintiff's  possession^ 
or  for  which  the  plaintiff  might  be  liable,  as  might  b©  sus- 
tained by  the  plaintiff  by  reason  of  the  fraud  or  dishonesty 
of  Andres  occurring  between  June  15,  1903,  and  June  14^ 
1904.  The  plaintiff  also  to  some  degree  exercised  a  super- 
vision over  the  Madison  oflSce.  But  the  counterclaim  by  in- 
troductory averments  and  with  reference  to  all  its  items,  "Or- 


9]  JANUAEY  TERM,  1907.  251- 

McKoiie  V.  Metropolitan  Life  Ins.  Co.  131  Wis.  243. 

dinary*'  or  "Industrial/^  designates  the  city  of  Madison  as  a 
detached  section  of  the  plaintiff's  district,  and  the  testimony 
of  the  witness  E.  E.  Mott*  shows  that  remittances  in  the  In- 
dustrial Department  from  a  detached  section  are  fqrwarded' 
directly  to  the  company,  at  least  whenever  desired  by  the  su- 
perintendent of  the  district,  and  probably  the  majority  of 
agents  or  assistants  in  detached  districts  conduct  their  business 
in  that  way.  The  business  of  the  Madison  office  was  in  fact 
so  carried  on.  The  contract  with  the  plaintiff,  whether  modi- 
fied or  interpreted  by  the  manual  of  instructions  or  not,  was- 
in  its  essential  features  a  contract  of  employment,  and  cannot 
be  held  to  be  an  obligation  to  absolutely  guarantee  the  de- 
fendant against  losses  in  the  superintendent's  district,  except 
so  far  as  specifically  provided  in  the  contract  The  contract 
obligations  thereof  relate  to  agents  and^  assistants  under  the 
direct  control  of  plaintiff,  who  collected  for  plaintiff  and  re- 
ported and  remitted  to  him.  No  specific  provision  of  this- 
contract  has  been  called  to  our  attention  which  would  make 
the  plaintiff  liable  for  the  frauds  or  conversions  of  Andres 
or  for  the  failure  of  Andres  to  remit  to  the  defendant  the 
moneys  collected  by  Andres  for  premiums. 

By  the  contract  made  by  the  defendant  with  Andres  which- 
bears  date  May  27, 1901,  the  latter  has  authority  to  nominate- 
for  appointment  agents  for  the  Industrial  Department  and  to 
instruct  them  in  the  details  of  the  work,  and  "to  see  that  all 
agents  under  my  charge  send  to  the  home  office  each  week  on* 
the  day  required  and  on  the  forms  provided  by  the  company 
true  accoimts  of  all  moneys  received  by  them,  and  remit  for 
the  same  as  provided  by  their  agreements."    This  seems  to- 
authorize  Andres  and  those  under  his  charge  to  report  and 
remit  directly  to  the  home  office.    The  plaintiff  had  no  author- 
ity to  employ  or  discharge  Andres.  The  plaintiff  might,  there- 
fore, well  have  some  supervision  as  a  superior  employee  of* 
the  defendant  over  Andres'  office,  and  yet  not  be  liable  ex 
contractu  for  the  frauds  or  defalcations  of  Andres.     It  was,. 
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"however,  not  improper  to  submit  to  the  jury  in  the  special 
verdict  questions  relating  to  the  negligence  of  the  plaintiff  in 
the  matter  of  supervision,  and  the  questions  submitted  re- 
lating to  this  subject  are  amply  sufficient  to  cover  each  depart- 
ment of  the  defendant's  business. 

The  case  standing  in  this  way,  the  defendant  assigns  error 
upon  the  refusal  of  the  court  to  submit  the  following  question 
in  the  special  verdict : 

"Would  defendant  have  suffered  any  loss  on  account  of 
fraudulent  death  claims  had  not  plaintiff  been  guilty  of  neg- 
ligence in  attending  to  his  duty  ?" 

The  defendant  requested  the  court  to  charge : 

"That  the  plaintiff  was  charged  with  diligence  and  care  in 
looking  after  and  protecting  the  interests  of  the  defooKlant  at 
the  Madison  agency.  He  was  superintendent  of  the  district 
of  which  the  Madison  agency  was  a  part  It  was  his  duty  to 
<5aref  ully  inspect  that  offi<5e  and  the  business  originating  there- 
from, to  institute  any  and  all  investigation  which  a  prudent 
:and  careful  man  under  the  circumstances  would  have  insti- 
tuted. On  receiving  credible  information  that  the  business 
at  the  ]Madison  agency  was  being  conducted  in  an  irregular 
or  improper  manner,  it  was  his  duty  to  place  the  defendant 
company  in  possession  of  such  information  and  to  have  on  his 
own  initiative  instituted  a  thorough  investigation  of  the  busi- 
ness of  that  office.  If  through  the  neglect  of  duties  on  the 
part  of  plaintiff  the  defendant  met  with  loss,  the  plaintiff  is 
liable  to  such  loss ;  that  is  to  say,  if  you  shall  find  that,  had 
the  plaintiff  performed  the  duties  imposed  upon  him  by  the 
terms  of  his  employment,  no  loss  would  have  occurred  to  the 
defendant,  or  not  so  great  a  loss,  then  the  plaintiff  is  liable  for 
any  loss  the  proof  shows  the  defendant  suffered  that  it  would 
not  have  suffered  but  for  such  neglect  of  duty,"  etc. 

Also:  "If  an  agent  violates  his  duties  and  obligations  to  his 
principal,  whether  by  exceeding  his  authority  or  by  positive 
misconduct  or  by  negligence  or  omission  in  tiie  proper  func- 
tions of  his  agency,  or  in  any  other  manner,  and  any  loss  or 
•damage  results  therefrom  to  the  principal,  he  is  responsible 
therefor,  and  must  make  full  indemnity." 

Also :  "The  liability  of  the  agent  to  his  principal  is  to  be 
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determined  by  ascertaining  the  nature  and  scope  of  the  duty 
owed  to  him.  Liability  follows  from  the  nonperformance  of 
a  legal  duty/' 

Also :  "It  was  the  duty  of  the  plaintiff  to  bring  to  the  per- 
formance of  his  undertaking,  and  to  exercise  in  such  perform- 
ance, that  degree  of  skill,  care,  and  diligence  which  the  nature- 
of  the  undertaking  and  the  time,  place,  and  circumstances  of 
the  performance  justly  and  reasonably  demanded.  A  failure 
to  do  this,  whereby  the  defendant  suffered  a  loss  or  injury,, 
constitutes  negligence  for  which  the  plaintiff  is  responsible.'' 

The  question  proposed  by  defendant  for  the  special  verdict 
is  covered  in  a  more  accurate  and  comprehensive  form  by  the- 
ninth  question  of  the  special  verdict  submitted  and  renderisd 
immaterial  by  the  findings  of  the  jury  in  answer  to  the  third,, 
fourth,  and  eighth  questions  of  the  special  verdict,  to  the  ef- 
fect that  the  plaintiff  was  not  guilty  of  negligence. 

The  request  first  quoted  is  faulty,  in  that  it  invades  the 
province  of  the  jury  by  assuming  that  the  plaintiff  received 
credible  information  that  the  business  at  the  Madison  agency 
was  being  conducted  in  an  irregular  and  improper  manner, 
and  in  stating  that  it  was  plaintiff's  duty  to  carefully  inspect 
the  Madison  office  and  the  business  originating  therefrom 
and  to  institute  investigations.  This  did  not  appear  so  clearly 
from  the  evidence  to  be  within  his  duty  as  to  be  a  matter  of 
law. 

The  other  requested  instructions  seem  to  be  fairly  covered 
by  the  following  instruction  given  to  the  jury : 

"The  plaintiff  as  superintendent  or  agent  of  the  defendant 
company  was  bound  not  only  to  exercise  good  faith  in  the 
performance  of  his  duties,  i>\xi  he  was  also  bound  to  exercise 
reasonable  diligence,  and  to  exercise  such  skill  as  is  ordinarily 
possessed  by  persons  of  common  capacity  engaged  in  the  same 
business  or  occupation.  Reasonable  diligence  and  ordinary 
skill,  the  law  requires  that ;  and  good  faith,  also,  the  law  re- 
quires that  of  every  agent  Now,  whether  Mr.  McKone  failed 
to  exercise  such  diligence  and  such  skill  or  not  in  the  super- 
vision of  the  Madison  district  is  for  vou  to  determine  from  the 
evidence  under  the  instructions  of  the  court,"  etc. 
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The  fifth  and  eighth  assignments  of  error  complain  of 
-submitting  to  the  jury  the  third,  fourth,  fifth,  sixth,  and 
eighth  questions  in  the  special  verdict, '  and  in  refusing  to 
strike  out  those  questions,  and  answers  thereunto,  on  motion 
after  verdict,  and  in  refusing  to  strike  out  of  the  special  ver- 
dict the  questions  and  answers  5,  6,  and  7,  and  in  refusing  to 
«et  aside  the  verdict  and  grant  a  new  trial.  This  seems  to  be 
an  illogical  and  disorderly  mode  of  assigning  error,  which 
might  justify  the  court  in  refusing  to  consider  errors  so  as- 
signed. 

But  the  questions  of  the  special  verdict  referred  to  are  as 
follows : 

"(3)  Was  the  plaintiff  McKone  guilty  of  any  negligence 
•in  the  matter  of  the  supervision  of  the  Madison  district  in  the 
Ordinary  Department  ?  A.  No.  (4)  Was  the  plaintiff  If c- 
Kone  guilty  of  any  negligence  in  the  matter  of  the  super- 
vision of  the  Madison  district  in  the  Industrial  Department  ? 
-4.  No.  (5)  Was  check,  Exhibit  29,  for  $240.20  received 
by  If r.  JfciTone  through  the  mail  ?  A.  No.  (6)  Was  check, 
Exhibit  31,  for  $225  received  by  Mr.  McKone  through  the 
mail?  A.  No.  (7)  Was  check,  Exhibit  32,  for  $207  re- 
ceived by  Mr.  McKone  through  the  mail  ?  A.  No.  (8)  Was 
McKone  guilty  of  negligence  in  forwarding  checks  to  Andres 
€or  delivery  to  him  ?    A.  No." 

It  is  claimed  that  these  questions  were  submitted  to  the 
jury  apparentiy  on  the  theory  that  questions  are  submitted  to 
a  jury  in  an  equity  case  for  the  purpose  of  aiding  the  court 
in  determining  what  the  final  judgment  should  be,  and  that 
the  verdict  in  law  was  not  advisory.  This  is  apparently  based 
upon  a  statement  in  the  charge  of  the  court  to  the  jury,  in 
which  the  court  stated : 

"For  the  purpose  of  aiding  me  to  better  determine  as  to 
what  the  final  judgment  in  this  case  shall  be,  I  will  submit  to 
you  in  the  form  of  questions  certain  matters,  however,  which 
you  will  determine  from  the  evidence  under  the  instructions 
of  the  court,  to  the  end  that  I  may  be  aided  in  rendering  a 
proper  judgment  bv  the  answers  that  vou  will  make  to  these 
questions." 
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This  language  of  the  court  seems  to  be  intended  to  describe 
to  the  jury  the  function  of  a  special  verdict  in  an  action.  It 
is  not  excepted  to,  and  does  not  inform  the  jury  that  the  ver- 
dict is  advisory,  and  no  question  of  its  accuracy  could  be 
raised  unless  by  exception  to  that  portion  of  the  charge.  The 
questions  of  the  special  verdict  quoted  were  properly  submit- 
ted on  the  evidence  before  the  court.  Consequently  both  the 
objections  thereunto  and  the  motions  to  change  or  strike  out 
are  unavailing. 

The  defendant  offered  evidence  as  follows,  upon  the  exclu- 
sion of  which  error  is, assigned:  E.  E.  Mott,  inspector  for  de- 
fendant, who  had  been  for  about  nine  years  looking  up  offices, 
consulting  superintendelnts,  taking  charge  of  districts  where 
there  was  a  change  of  superintendents,  and  making  investiga- 
tions, was  recalled,  and  asked  whether  if  the  Madi^n  office 
had  been  inspected,  and  if  collection  books  had  been  kept,  it 
would  have"' been  possible  for  those  fraudulent  and  forged 
claims  to  have  been  presented  to  the  defendant  without  the 
latter  having  notice  of  the  fact  that  they  were  based  on  poli- 
cies upon  which  no  payments  for  death  losses  were  collectible. 
Objection  to  this  was  sustained,  whereupon  the  question  was 
put  as  follows : 

'TEf  collection  books  had  been  kept  by  each  agent  who  was 
working  under  the  assistants,  had  been  properly  kept,  their 
condition  examined  and  known  and  reported  by  Mr,  McKone 
to  the  office,  you  may  state  what  such  inspection  and  report 
would  have  shown  as  to  the  condition  of  the  business." 

This  was  objected  to  as  incompetent  and  immaterial  and 
for  other  reasons,  and  the  court  below  sustained  the  objection 
on  the  ground  that>  thereby  the  witness  was  asked  to  pass  opin- 
ion upon  books  not  in  evidence,  and  that  if  the  books  were  in 
evidence  the  jury  would  be  as  competent  to  find  this  opinion 
as  the  witness.  After  several  further  attempts  to  give  this 
kind  of  evidence,  and  after  argument,  the  court  ruled  that 
the  defendant  might  show  by  testimony  what  the*  plaintiff's 
duties  were  under  his  contract,  and  whether  he  performed 
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these  duties  or  not;  that  the  result  of  nonperformance  was^ 
not  a  question  for  an  expert  or  for  opinion  evidence.  This- 
ruling  seems  to  be  correct.  The  questions  were  not  hypotheti- 
cal in  form,  and  called  for  inferences  of  fact  not  the  subject 
of  expert  knowledge  and  which  it  was  the  province  of  the 
jury  to  draw.  Oleson  v.  Tolford,  37  Wis.  327 ;  Mellor  v^ 
Utica,  48  Wis.  457,  4  N.  W.  656 ;  Luning  v.  State,  2  Pin. 
215;  Daly  v.  Milwaukee,  103  Wis.  688,  79  N.  W.  762^ 
Lounshury  v.  Davis,  124  Wis.  432,  102  N.  W.  941. 

There  was  no  reversible  error  in  that  part  of  the  charge  o£ 
the  court  below  which  instructs  the  jury  that,  if  the  evidence 
in  the  case  satisfies  them  that  the  plainti£E  did  fail  to  exercise 
reasonable  diligence  and  ordinary  skill  as  theretofore  ex- 
plained, they  should  answer  the  question  relative  to  plaintiff '» 
negligenoe  in  the  affirmative.  Exception  is  taken  and  error 
assigned  on  the  use  of  the  word  "satisfies"  in  this  connection. 
It  could  not  have  been  misunderstood  by  the  jury,  and  its  use 
in  this  connection  seems  to  be  justified  by  similar  use  in  the 
following  cases:  Telitier  v.  C,  8t.  P.,  M.  &  0.  R.  Co.  88 
Wis.  521,  529,  60  N.  W.  250;  Gores  v.  Oraff,  77  Wis.  174,. 
46  N.  W.  48.  There  seems  to  be  no  serious  or  reversible  error 
in  the  form  of  the  special  verdict  or  in  the  charge  of  the  court. 

There  remains  to  be  considered  the  legal  effect  of  the  prom- 
ises of  the  plaintiff.  Andres  absconded  on  November  21,. 
1903,  after  perpetrating  the  frauds  mentioned.  In  a  letter 
dated  December  31,  1903,  relating  to  a  premium  of  $7.17 
collected  by  Andres  from  one  Mary  Houser  on  policy  No. 
324,730,  the  plaintiff  wrote  to  the  defendant,  stating: 

"The  money  was  never  remitted  to  this  office,  and  was,  I 
expect,  appropriated  by  ex-assistant  I  will  see  that  tho 
amount  is  remitted  to  company,  and  will  thank  you  to  for- 
ward her  January  8th  receipt  by  return  mail."  > 

There  was  no  act  done  by  defendant  after  receipt  of  this 
letter,  except,  perhaps,  to  forward  the  January  8th  receipt. 
In  another  letter  by  the  plaintiff  to  the  defendant  under  date 
of  November  27,  1903,  the  plaintiff  reports  some  of  the  de- 
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f alcations  of  Andres  so  far  as  discovered,  expresses  his  grief 
that  such  a  thing  should  have  occurred,  and  states : 

"The  cashier  division  are  writing  to  me  for  those  Indus- 
trial remittances  for  .weeks  of  November  9th  and  16th.  I 
am  unable  to  pay  at  this  time,  Mr.  Taylor,  but  I  am  not  go- 
ing to  skip  out,  and  am  willing  to  do  the  right  thing  as  soon 
as  I  can,  and  would  be  pleased  if  you  would  so  inform  them.'^ 

Under  date  of  November  25,  1908,  plaintiff  again  wrote, 
informing  the  defendant  of  a  sum  due  to  one  McCarthy  which 
had  been  intercepted  and  misappropriated  by  Andres.  This 
letter  stated : 

"Please  forward  me  by  return  mail  a  check  for  that 
amount  I  lealize  my  responsibility  in  the  matter,  and  when 
we  get  the  account  entirely  finished  up  and  know  the  exact 
shortage  I  will  see  that  the  company  is  reimbursed  for  this 
$35.09." 

The  defendant  did  not  remit  upon  either  of  the  last  prom- 
ises, but  the  plaintiff  paid  the  $35.09  out  of  money  in  his 
hands  belonging  to  the  company.  In  still  another  case  Andres 
converted  to  his  own  use  a  drcrft  for  $144  sent  by  the  defend- 
ant to  Andres  for  the  purpose  of  paying  a  death  loss  of  that 
amount  in  the  Industrial  Department  The  creditor  of  the 
defendant  had  received  no  part  thereof,  and  this  amount  was 
due  from  the  defendant  to  such  creditor  or  beneficiary  of  the 
death  loss.  The  plaintiff,  doubtless  under  the  impression  that 
he  "was  liable,  wrote  to  the  defendant  under  date  of  November 
25,  1903,  substantially  as  follows : 

''As  I  understand  it,  check  for  $144  for  payment  of  above- 
mentioned  claim  was  forwarded  to  Andres  under  date  of 
November  9th  for  payment  ...  I  saw  the  daimant  today, 
investigated  the  matter,  and  I  know  the  claim  has  not  been 
paid.  Claimant  is  to  meet  me  Wednesday,  December  2d,  at 
Madison,  and  I  would  ask  that  company  send  me  anollier 
check  for  the  claimant  by  return  mail,  so  this  matter  can 
be  settled,  as  company's  reputation  is  at  stake.  Of  course, 
when  Mr.  Andres^  accounts  are  finally  audited,  I  will  see 
that  this  amount  is  returned  to  the  company.  .  .  •" 
Vol.  131—17 
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The  company  remitted  the  $144,  and  for  such  second  re- 
mittance claims  to  hold  the  plaintiff  liable  on  the  contract  said 
to  be  contained  in  the  letter  above  quoted. 

The  circuit  court  foimd  in  its  ninth  finding  "that  subse- 
quent to  the  defalcations  and  shortages  of  said  Andres  at  said 
Madison  oflSce  the  plaintiff  wrote  to  defendant  and  its  oflScers 
certain  letters  offered  in  evidence  containing  promises  to  mate 
good  certain  of  said  losses  occasipned  by  the  acts  of  said 
Andres;  that  there  was  no  consideration  for  said  promises 
contained  in  said  letters."  All  understand  that  a  considera- 
tion is  essential  to  the  binding  force  of  a  contract  But  what 
is  a  consideration  is  not  so  clear  in  aU  cases.  If  a  claim  is 
made  in  good  faith  that  one  is  liable  for  the  payment  of  a 
sum  of  money,  and  in  compromise  of  such  claim  he  promises 
to  pay  that  sum  of  money,  his  promise  would  rest  upon  a  suf- 
ficient consideration,  but  a  "promise  to  pay  where  there  is  no 
legal  obligation,  if  made  in  ignorance  of  rights  or  imder  sur- 
prise, wiU  not  bind."  Logan  v.  Mathews,  6  Pa.  St  417. 
This  was  where  the  promisor,  believing  that  he  was  liable  for 
the  repairs  of  a  carriage,  promised  to  pay  for  the  same.  In 
the  case  at  bar  there  is  no  evidence  of  compromise,  adjust- 
ment, or  dispute  at  or  prior  to  the  time  of  making  the  prom- 
ise. 

"An  express  promise  to  pay  a  sum  of  money,  which  the 
promisor  at  the  time  of  making  the  promise  is  under  no  legal, 
equitable,  or  moral  obligation  to  pay,  is  a  mere  nudum  pac- 
turn/'    Martin  v.  Stuhbings,  20  Bradw.  (HI.  App.)  381. 

"A  promise  made  by  one  who  has  traveled  on  a  turnpike 
road  to  pay  tolls  is  nudum  pactum,  if  the  promisor  was  un- 
der no  obligation  to  pay  the  tolls."  Waterloo  T.  R.  Co.  v. 
Cole,  51  Cal.  381. 

"A  promise  by  the  master  to  pay  stolen  money  received  by 
his  slave,  which  has  not  come  to  his  own  hands,  is  without 
consideration,  and  will  not  support  an  action."  JeVcs  v. 
McBae,  25  Ala,  440. 

Further  illustrations  may  be  found  in  Nichols  v.  Mitchell, 
30  Wis.  S2d ;  Messenger  v.  Miller,  2  Pin.  60;  Eycleshimer 
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V.  7an  Antwerp,  13  Wis.  646.  In  Frey  v.  Fond  du  Lac,  24 
Wis.  204,  and  Hooker  v.  Knob,  26  Wis.  611,  it  is  said  that 
a  promise  for  a  past  consideration,  for  which  there  is  not  and 
never  has  been  any  legal  liability  on  the  part  of  the  party 
promising,  does  not  create  all  enforceable  contract 

But  the  case  at  bar  also  presents  the  much  discussed  ques- 
tion of  the  sufficiency  of  a  consideration  which  consists  of  the 
promise  to  perform  and  the  performance  of  the  existing  con- 
tract obligations  of  the  promisee  to  a  third  person.  Wald's 
Pollock,  Cont.  (3d  ed.)  206,  209,  *186,  *190;  1  Pars.  Cont 
(9th  ed.)  note  1,  bottom  pp.  476,  476 ;  12  Harv.  Law  Eev. 
515,  519.  This  question  is  not  new  in  this  state,  but  has  been 
settled  adversely  to  the  validity  of  such  contracts  in  Davenport 
V.  First  Cong.  Soc.  33  Wis.  387,  where  it  is  said : 

"It  was  proposed  to  show  that  the  plaintiff  agreed  to  sur- 
render and  discharge  all  his  debts  against  the  defendant,  pro- 
viding the  defendant  would,  within  a  reasonable  time,  pay 
its  indebtedness  to  its  former  pastor ;  and  that  the  defendant, 
accepted  the  proposition,  and  at  a  good  deal  of  trouble  and 
expense  raised  money  and  discharged  that  indebtedness.  The 
only  consideration  for  plaintiff's  promise  upon  these  facts 
was  the  payment  by  the  defendant  of  a  debt  justly  due.  It 
might  cause  the  defendant  some  trouble  and  inconvenience  to 
pay  its  debts,  but  we  are  not  aware  of  any  principle  of  law 
which  would  make  such  payment  alone  a  sufficient  considera- 
tion for  a  promise  on  the  part  of  its  creditor  to  relinquish  his 
<!laim." 

Other  cases  to  this  effect  are  cited  in  the  notes  to  Abbott  v. 
Doane,  34  L.  R  A.  33  (163  Mass.  433,  40  K  E.  197).  The 
mere  incidental  benefit  which  might  result  to  the  plaintiff 
holding  his  position  as  superintendent  at  the  will  of  the  de- 
fendant from  the  payment  of  its  own  debts  or  the  perform- 
ance of  its  own  obligations  to  third  persons  was  not,  under 
the  circumstances,  a  consideration  for  the  plaintiff's  promise. 
Comm.  Nat.  Bank  v.  Smith,  107  Wis.  674,  577,  83  K  W. 
766;  Clapp  v.  Webb,  52  Wis.  638,  9  N.  W.  796;  Havana 
P.  D.  Co.  V.  Ashurst,  148  HI.  115,  35  K  E.  873 
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The  other  matters  found  by  the  court  Wow,  viz.,  that  there 
is  no  sum  of  money  owing  to  the  defendant  by  the  plaintiflF ; 
that  it  was  not  shown  that  Andres  collected  the  items  of 
$200.26,  whidi  he  attempted  to  remit,  or  the  item  of  $198.46, 
for  which  he  made  statement,  and  that  the  plaintiff  was  not 
guilty  of  negligence  in  indorsing  in  blank  and  forwarding  to 
Andres  checks  sent  to  plaintiff  by  the  defendant  for  the  pur- 
pose of  paying  claims  against  the  defendant  arising  in  Andres' 
district,  seem  to  be  supported  by  evidence  and  within  the 
scope  of  the  stipulation  authorizing  the  court  to  determine  all 
matters  not  covered  by  the  verdict  of  the  jury.  What  is  the 
proximate  cause  of  a  loss  or  injury  is  usually  a  question  of 
fact,  and  it  is  diflSicult  to  find  in  this  record  any  evidence  that 
the  losses  sustained  by  the  defendant  through  the  frauds  of 
Andres  were  caused  by  any  act  or  omission  of  the  plaintiff. 
The  defendant's  representative  Howry  in  October,  1903,  after 
many  of  the  frauds  of  Andres  were  committed  and  at  the  in- 
stance of  the  defendant,  visited,  examined,  and  checked  up 
the  Madison  office  of  Andres,  and  apparently  did  not  find  or 
report  anything  improper  or  unusual  in  the  conduct  of  that 
office.  But  we  have  considered  the  case  as  if  there  was  such 
proof  because  the  case  was  tried  and  presented  on  that  theory. 
We  find  no  reversible  error  in  the  case. 

By  the  Court. — The  judgment  of  the  circuit  court  is  af- 
firmed. 

A  mt)tion  for  a  rehearing  was  denied  April  9, 1907. 
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OiBLiN,  Appellant,  vs.  Noeth  Wisconsin  Lxjmbee  Com- 
pany, Kespondent. 

February  l-^April  9,  1907. 

County  orders:  Bale:  Failure  of  consideration:  Implied  warranty:  Ac- 
tion to  declare  void:  Tender  of  defense:  Privity  between  payee 
and  his  assignee:  Judgment '  conclusive  between  defendants: 
Contracts  against  public  policy. 

1.  When  ootinty  orders  are  adjudged  void  there  is  a  total  failure  of 

consideration  for  a  prior  contract  to  purchase  them. 

2,  In  the  sale  of  county  orders  there  is  an  implied  warranty  that 

the  seller  has  title  and  that  they  are  not  spurious,  false,  or 
counterfeit  ^^ 

Z.  Where  both  the  payee  named  in  county  orders  and  his  assignee  \ 
were  defendants  in  a  taxpayers'  action  to  have  the  orders  de- 
clared fraudulent  and  void,  it  was  not  necessary  for  the  as- 
signee to  tender  the  defense  of  the  action  to  the  payee  in  order 
to  make  the  Judgment  condusiye  as  between  them. 

4.  In  such  case  the  payee  named  in  the  orders  and  his  assignee  were 
in  privity  in  the  action  with  respect  to  the  inyalidlty  of  the  or- 
ders. 

1>.  Where  the  plaintiff  makes  a  claim  hostile  to  each  and  every  de- 
fendant in  the  suit,  asserting  that  an  instrument  for  the  pay- 
ment of  money  in  which  each  defendant  has  or  claims  an  inter- 
est, either  as  present  holder  or  as  privy  to  the  present  holder 
by  reason  of  being  a  transferrer  of  such  holder,  is  fraudulent 
and  void  and  obtains  judgment  to  that  effect,  the  instrument 
must  be  held  fraudulent  and  void  in  any  subsequent  litigation 
between  the  same  parties^  however  they  may  be  arrayed  therein 
against  one  another. 

<.  A  judgment  in  a  taxpayers'  action  canceling  and  declaring  void 
certain  county  orders  is  quasi  in  rem  and  establishes  prima  fa- 
cie, as  against  all  persons,  the  status  of  such  orders.  ._■ 

7.  A  contract  whereby  the  manager  of  a  corporation,  who  was  also 
chairman  of  the  county  board,  knowing  {hat  an  action  to  have 
certain  county  orders  declared  void  was  threatened,  agreed  on 
behalf  of  the  corporation  to  purchase  and  pay  for  said  orders 
and  take  chances  on  the  litigation,  was  contra  bonos  mores  and 
void. 

Appeal  from  a  judgment  of  the  circuit  court  for  Sawyer 
county:  John  K.  Pabish,  Circuit  Judge.    Affirmed. 
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The  appellant  brought  this  action  at  law  upon  contract  for 
the  sale  of  county  orders  of  Sawyer  county  aggregating 
$2,500,  and  at  the  dose  of  the  testimony  the  trial  judge  di- 
rected a  verdict  in  favor  of  the  defendant,  and  from  the  judg- 
ment thereon  dismissing  the  complaint  the  plaintiff  appeals- 

The  county  orders  and  the  contract  sued  on  came  into  exist- 
ence as  follows:  The  plaintiff  was  sheriff  of  Sawyer  county 
in  the  years  1901  and  1902,  and  in  August  of  the  latter  year 
made  and  presented  to  the  county  board  of  supervisors  of 
that  county  a  claim  for  "compensation  and  expenses  incurred 
ii\  pursuit  of  Albert  Thompson,  $975 ;  A.  G.  Lewis,  $890 ; 
J.  H.  Wagner,  $875;  Peter  Wirleck,  $725;  Peter  Olson, 
$350;  traveled  to  arrest  Charles  S.  Johnson,  4,000  miles, 
$400 ;  subpoenaing  witnesses  in  Johnson  case,  $150 ;  traveled 
to  subpoena  six  witnesses  in  Johnson  case,  1,000  miles,  $100; 
conveying  John  Helms,  charged  with  selling  liquor  vidthout  li- 
cense, $500 ;"  some  smaller  items  more  definitely  described — 
the  whole  aggregating  $5,036.60.  No  dates  of  performing 
the  alleged  services  were  given,  and  the  claim  was  not  item- 
ized further  than  shown.  In  his  testimony  in  this  action 
plaintiff  admitted  facts  showing  that  the  claim  for  the  most 
part  was  false  and  fraudulent.  This  claim  was  certified  by 
the  then  district  attorney  and  verified  by  the  plaintiff.  The 
county  board  of  supervisors  of  Sawyer  county  consisted  of 
three  members,  among  them  a  Mr.  Peck,  chairman  of  the 
board,  who  was  strongly  opposed  to  the  allowance  of  the 
claim.  On  November  6,  1902,  My.  Peck  resigned  and  Mr. 
Robert  L.  McCormick  was  elected  in  his  place  and  held  until 
the  next  spring  election,  when  he  was  defeated  for  election. 
McCormick,  at  the  time  he  held  the  office  of  supervisor  and 
prior  to  that  time,  was  an  officer  and  general  manager  of  the 
defendant  corporation.  The  other  two  members  of  the  county 
board  were  James  Erickson,  a  farmer,  and  Oscar  Holstrom, 
a  saloonkeeper. 

After  McCormick  became  a  member  of  the  county  board. 
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and  on  or  about  December  20,  1902,  the  plaintiff  and  his  at- 
torney had  a  conversation  with  McCormick  concerning  the 
allowance  of  this  claim  at  $2,500,  and  it  was  substantially 
agreed  outside  of  the  session  of  the  board  and  between  Mc- 
Cormick and  the  plaintiff  that  the  board  would  allow  the  bill 
at  $2,500,  and  that  McCormick  would  take  the  couniy  orders 
to  be  issued  thereon  and  use  them  in  the  payment  of  taxes. 
The  plaintiff  suggested  that  if  the  claim  were  allowed  at 
$2,500  he  would  not  get  that  much  money  because  the  county 
orders  were  at  a  discount,  and  that  if  the  bill  were  allowed 
somebody  might  stop  it,  and  McCormick  thereupon  informed 
the  plaintiff  that  he  would  take  the  orders  at  their  face  be- 
cause he  had  taxes  to  pay,  and  that  he  did  not  think  anybody 
would  stop  the  issue  of  the  orders,  because  $2,500  was  a  rea- 
sonable sum,  and  if  they  did  he  (McCormick)  would  take 
care  of  it  and  take  his  chances.  The  claim  was  again  pre- 
sented to  the  county  board  and  allowed  at  $2,500  on  or  about 
January  6,  1903,  McCormick  not  voting.  The  county  orders 
in  question  were  issued  in  payment  of  said  claim  and  delivered 
to  an  employee  of  the  defendant  corporation,  and  some  days 
thereafter  the  plaintiff  called  at  the  office  of  the  defendant 
and  indorsed  the  county  orders  by  signing  his  name  on  the 
back,  leaving  them  in  the  possession  of  the  defendant  The 
defendant  corporation  delivered  the  county  orders  to  the  town 
treasurer,  one  Skogstad,  in  payment  of  part  of  its  taxes  then 
payable  to  the  town  treasurer.  The  plaintiff  and  McCormick 
were  expecting  that  some  of  "their  enemies*'  might  briiig  in 
injunctions  against  the  payment  of  these  county  orders  or  the- 
allowance  of  this  daim  and  recognized  that  haste  was  neces- 
sary or  at  least  desirable. 

While  matters  were  in  this  condition  A.  M.  Carpenter  and 
the  Chippewa  Farm  Land  Company  on  or  about  February 
25, 1903,  began  a  taxpayers'  suit  against  Sawyer  county,  its 
treasurer,  the  said  three  members  of  its  county  board,  the 
plaintiff,  the  defendant,  and  others  for  the  purpose  of  enjoin- 
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ing  the  payment  of  said  county  orders  or  the  receipt  of  the 
same  for  taxes,  or  the  recognition  of  the  same  in  any  manner 
as  evidence  of  indebtedness  of  Sawyer  county.  This  suit  was 
also  directed  against  other  county  orders  besides  those  in- 
Tolved  in  this  action.  Skogstad,  -who  was  a  defendant  and 
who  had  received  the  county  orders  in  question  in  payment 
of  defendant's  taxes^  served  an  answer  and  cross-bill  asking 
for  afiSirmative  relief  against  the  defendant  corporation,  to  the 
effect  that  such  corporation  be  required  to  pay  him  in  money 
the  taxes  which  ihey  had  attempted  to  discharge  by  delivery 
of  said  county  orders.  The  plaintiff  appeared  and  answered 
in  the  taxpayers'  suit  and  the  defendant  corporation  and  the 
three  supervisors  defaulted  therein.  That  suit  was  prose- 
cuted to  judgment,  whereby  '^it  was  ordered,  adjudged,  and 
decreed  that  the  following  orders  issued  by  the  county  derk 
of  Sawyer  county  on  the  county  treasurer  of  said  county  are, 
and  each  of  them  is,  wholly  illegal  and  void  ...  to  wit : 
«  .  •  county  orders  issued  ...  in  favor  of  the  defendant^ 
William  Giblin,  and  numbered  12,085  to  12,091,  inclusive." 
There  was  also  a  perpetual  injunction  decreed  against  pay- 
ing said  orders  or  any  of  them,  or  receiving  the  same  for 
taxes,  or  ^l  any  manner  recognizing  the  same  as  evidencing 
valid  indebtedness  of  said  Sawyer  county.  On  the  cross-bill 
of  Skogstad  the  defendant  corporation  was  required  to  repay 
to  the  county  the  amount  of  taxes  attempted  to  be  paid  by  the 
defendant  by  means  of  the  ill^al  county  orders  in  question, 
with  interest  from  January  5, 1903,  and  it  did  so. 

For  the  appellant  there  was  a  brief  by  Frank  B.  Lamoreux 
tmd  H.  B.  Walmsleyj  and  oral  argument  by  Mr.  Walmsley. 
They  contended,  inter  alia,  that  as  the  county  orders  were 
mere  choses  in  action  there  was  no  implied  warranty  except 
that  of  genuineness.  15  Am.  &  Eng.  Ency.  of  Law  (2d  ed.) 
1220, 1240;  White  v.  Robinson,  50  Mich.  73,  U  N.  W.  704; 
Otis  V.  Cullum,  92  U.  S.  447 ;  Meyer  v.  Richards/ 163  IT.  S. 
385,  413 ;  Lawton  v.  Howe,  14  Wis.  241,  250 ;  Hurd  v.  Hall, 
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12  Wis.  112,  137 ;  Getty  v.  Rountree,  2  Pin.  379,  386 ;  Lit- 
tauer  v.  Goldnum,  72  N.  Y.  506,  517 ;  Hall  v.  Conder,  26 
L.  J.  C.  P.  138.  Plaintiff  is  not  concluded  by  the  judgment 
in  the  taxpayers'  action  because  no  issue  was  there  presented 
l)etween  him  and  the  defendant  in  this  action.  24  Am.  & 
Eng.  Ency.  of  Law  (2d  ed.)  731-733;  sea  2656a,  Stats. 
(1898)  ;  Pioneer  8.  &  L.  Co.  v.  Bartsch,  51  Minn.  474,  38 
Am.  St.  Rep.  511 ;  Jones  v.  Vert,  121  Ind.  140,  16  Am.  St. 
Eep.  379;  Ostrander  v.  Hart,  130  K  Y.  406;  Finiey  v. 
Caihcart,  149  Ind.  470,  63  Am.  St.  Rep.  292,  297,  298; 
•Saveland  v.  Oreen,  36  Wis.  612,  624. 

For  the  respondent  there  was  a  brief  by  Wichham  &  Farr 
and  F.  L.  McNamcara,  and  oral  argument  by  Mr.  McNamara 
and  Mr.  James  Wickham. 

Timlin,  J.  If  we  assume  as  most  favorable  to  the  appel- 
lant that  there  was  evidence  tending  to  show  that  the  defend- 
ant, through  McCormick,  purchased  these  county  orders  from 
the  plaintiff  and  agreed  to  pay  $2,500  therefor,  there  still  re- 
main many  insuperable  legal  obstacles  to  the  plaintiff's  re- 
-covery.  One  is  that,  the  county  orders  so  sold  having  been 
adjudged  in  the  taxpayers'  suit  fraudulent  and  void,  there 
was  a  total  failure  of  consideration.  1  Parsons,  Cont  (9th 
ed.)  462,  463,  and  cases;  Bowe  v.  Blanchard,  18  Wis.  441. 
Another  is  that  in  the  sale  of  such  nonnegotiable  choses  in 
action  there  is  an  implied  warranty  that  the  seller  has  title 
and  that  the  chose  is  not  spurious,  false,  or  counterfeit  Oif- 
fert  V.  West,  33  Wis.  617;  Scott  v.  Hix,  2  Sneed,  192,  62 
Am.  Dec.  458,  468,  and  cases  in  note;  Boehl  v.  VolcJcmann, 
103  Wis.  484,  79  K  W.  755.  The  decree  in  the  taxpayers' 
«uit  having  been  offered  in  evidence,  it  was  competent  evi- 
dence not  only  against  the  parties  actually  named  in  said  suit, 
but  also  against  all  the  taxpayers  and  citizens  in  said  county. 
Stale  ex  rel.  ^Yilson  v.  l^ainey,  74  Mo.  229 ;  ClarJc  v.  Wolf, 
29  Iowa,  197 ;  Sauls  v.  Freeman,  24  Fla.  209,  4  South.  525 ; 
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Bear  v.  Board  of  Co.  Commrs,  122  N.  0.  434,  29  S.  E.  719  ; 
Scotland  Co.  v.  Hill,  112  U.  S.  183,  5  Sup.  Ot.  93.  Both  the 
plaintiff  and  defendant  in  this  cause  were  parties  to  that  tax- 
payers' suit  brought  by  Carpenter  and  another  to  enjoin  pay- 
ment of  the  county  orders  in  question. 

The  appellant  seeks  to  avoid  the  effect  of  the  foregoing  by 
two  propositions :  Eirst,  he  contends  that  in  an  action  brought 
by  a  plaintiff  against  several  defendants  the  judgment  or  de- 
cree therein  is  not  conclusive  upon  two  or  more  of  said  defend- 
ants in  a  subsequent  controversy  between  themselves  over  the 
same  subject  matter ;  second,  that  where  a  judgment  or  decree 
is  not  conclusive  it  is  not  evidence  at  all, — citing  to  the  first 
proposition  24  A^.  &  Eng.  Ency.  of  Law  (2d  ed.)  731,  733,, 
and  cases  there  referred  to;  and  citing  to  the  second  proposi- 
tion Pioneer  8.  <6  L.  Co.  v.  Bartsch,  61  Minn.  474,  53  N.  W. 
764,  which  declares  that  the  rule  is  familiar  that,  "as  against 
any  one  except  the  parties  and  their  privies,  a  judgment  is 
evidence  only  of  the  fact  of  its  recovery."  We  are  reminded 
that  the  lumber  company,  defendant,  did  not  tender  the  de- 
fense of  the  taxpayers'  action  to  the  plaintiff,  and  it  is  as- 
serted that  there  was  no  privity  between  the  defendants  in 
that  action,  the  North  Wisconsin  Lumber  Company  and  Wilr 
liam  Oibli/n.  Upon  these  last  two  propositions  we  are  coiP^ 
vinced  that- no  tender  of  the  defense  of  the  taxpayers'  suit  to 
CHblin  was  necessary ;  he  was  himself  a  defendant  therein  and 
controlled  his  own  defense,  and  had  every  opportunity  to  prove 
the  county  orders  in  question  valid  if  he  was  able  so  to  do,  and 
that  in  such  case  the  requirement  of  tendering  the  defense  of 
an  action  to  one  liable  over  to  a  defendant  has  no  application. 
Giblin  was  also  in  privity  with  the  North  Wisconsin  Lumber- 
Company.  He  was  its  vendor.  The  very  action  that  he  has 
now  before  the  court  assumes  and  is  based  upon  privity  by 
contract  But  the  rule  that  an  adjudication  in  favor  of  a 
plaintiff  against  two  or  more  defendants  is  not  binding  upon 
such  defendants  is  rather  an  exception  to  the  rule  that  all  par- 
ties to  a  decree  are  concluded  thereby,  than  a  rule  itself* 
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This  exception  relates  to  matters  between  codefendants  which 
are  not  in  themselves  necessarily  involved  in  the  plaintiff's- 
contention  against  each  and  all  the  defendants,  or  matters 
which  are  not  the  main  object  and  purpose  of  the  plaintiff's- 
suit  But  where  the  plaintiff  makes  a  claim  hostile  to  each 
and  every  defendant  in  the  suit,  asserting  that  an  instrument 
for  the  payment  of  money  in  which  each  of  the  defendants 
claims  an  interest  or  has  an  interest,  either  as  present  holder 
or  as  privy  to  the  present  holder  by  reason  of  being  a  trans- 
ferrer of  the  present  holder,  is  fraudulent  and  void,  and  ob- 
tains a  decree  affirming  his  claim  against  such  instrument,., 
that  instrument  must  be  held  fraudulent  and  void  in  any  sub- 
sequent litigation  between  the  same  parties  however  they  are 
arrayed  against  one  another  in  such  subsequent  litigation.  ^  In* 
Louis  V.  Brown  Tp.  109  U.  S.  162,  3  Sup.  Ot  92,  the  plaintiff 
brought  an  action  at  law  against  Brown  township  on  bonds 
and  interest  coupons  of  the  defendant  township  and  the  de- 
fendant filed  two  pleas  of  former  adjudication.  By  the  first 
of  these  pleas  it  was  averred  that  in  an  action  brought  by  one 
Hiram  Hippie,  the  owner  of  real  estate  incumbered  by  mort- 
gage given  to  secure  the  payment  of  these  bonds,  which  actionr 
was  against  the  trustees  of  Brown  township,  Bichard  B» 
Hopple  and  others,  and  in  which  Richard  B.  Hopple  filed  a 
cross-bill  allying  the  bonds  and  mortgage  to  be  valid  and  pray- 
ing that  said  bonds  and  mortgage  might  be  declared  to  be- 
valid  and  for  a  decree  of  foreclosure,  it  was  adjudged  that 
these  bonds  were  void  for  want  of  authority  in  the  trustees 
of  Brown  township  to  issue  the  bonds.  It  was  also  averred 
that  the  plaintiff  claimed  under  Richard  B.  Hopple.  With 
reference  to  the  first  plea  the  court  said : 

"But  if  there  had  been  no  cross-bill,  the  fact  that  both 
Hopple  and  the  trustees  were  placed  as  defendants  in  the  suit 
of  Hippie  does  not  impair  the  conclusive  character  of  the  de- 
cree in  that  case  as  between  those  parties.  The  present  case 
is  precisely  analc^us  to  that  of  Corcoran  v.  Chesapeake  dc 
Ohio  C.  Co.  94  U.  S.  741.'' 
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It  would  be  a  rather  extraordinary  condition  if  county  or- 
ders, municipal  bonds  overdue,  or  other  nonnegotiable  choses 
in  action  which  have  been  by  proper  decree  of  a  court  of 
^equity  declared  fraudulent  and  void  could  be  dealt  in  and 
bought  and  sold  thereafter,  and  in  every  case  the  ptirchaser 
would  have  to  prove  over  again  the  fraudulent  character  or 
invalidity  of  such  choses  in  action,  and  could  not  use  the  de- 
cree declaring  the  paper  invalid  and  fraudulent  to  establish 
prima  facie  such  claim.  This  would  make  judicial  investiga- 
tion of  that  proposition  interminable,  facilitate  fraud,  and 
result  in  many  cases  that  the  things  in  action  would  be  held 
void  in  one  lawsuit  and  valid  in  another,  according  as  evi- 
dence was  available  or  unavailable  or  the  fortunes  of  litiga- 
tion fluctuated.  It  may  be  answered,  all  this  could  be  obvi- 
ated by  requiring  the  instruments  to  be  surrendered  up  and 
canceled  by  the  original  decree.  But  the  complainant  in  that 
case  is  usually  satisfied  if  he  obtains  an  adjudication  which 
protects  him  or  the  corporation  for  which  he  sues  and  is  not 
apt  to  be  concerned  in  the  protection  of  the  general  public. 
Where  the  instruments  are  negotiable  the  complainant  will 
usually  have  this  inserted  in  his  decree.  Where  they  are  non- 
negotiable  he  is  apt  to  be  indifferent  In  Simonton,  Mun. 
Bonds,  §  119a^  it  is  said  that  the  doctrine  of  lis  pendens  has 
no  application  to  negotiable  paper,  and  the  holder  of  negotia- 
ble bonds  is  not  therefore  affected  by  any  litigation  to  whidi 
he  is  not  a  party,  and  a  decree  or  judgment  in  such  suit  wiU 
not  bind  him ;  but  if  he  purchase  such  paper  after  maturity 
and  after  it  has  been  adjudged  void,  he  is  bound  by  the  judg- 
ment. He  also  refers  to  Stewart  v.  Lansing,  104  U.  S.  505, 
which  is  worth  considering  in  this  respect  Coupon  bonds  of 
the  town  of  Lansing  in  New  York  were  by  commissioners  ex- 
ecuted to  a  railroad  company  pursuant  to  an  order  of  the 
county  judge  acting  under  authority  of  a  statute.  Certain 
taxpayers  of  the  town  procured  a  writ  of  certiorari  to  be 
issued  from  the  supreme  court  to  the  county  judge  for  a  re- 
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view  of  this  determination,  and  the  supreme  court  reversed,, 
and  in  all  things  held  for  naught,  the  judgment  of  the  county 
judge  appointing  commissioners  and  authorizing  the  issue  of 
the  bonds.  Pending  this  proceeding,  however,  the  commis- 
sioners issued  the  bonds  to  ^  the  railroad  company,  and  it  dis- 
posed of  tiem  to  various  persons,  among  others  to  Stewart,, 
the  plaintiff.    The  supreme  court  said : 

"As  between  the  railroad  company  and  the  town,  the  judg- 
ment of  the  supreme  court  reversing  and  annulling  the  or- 
der of  the  county  judge  invalidated  the  bonds.  The  judg- 
ment of  reversal  was  equivalent  between  these  parties  to  a 
refusal  by  the  county  judge  to  make  the  original  order.  The- 
next  inquiry  is  whether,  on  the  evidence,  Stewart  occupied  in- 
this  suit  a  better  position  than  the  town.  That  depends  on- 
whether  the  testimony  was  Buch  as  to  make  it  the  duty  of  the 
court  to  submit  to  the  jury,  under  proper  instructions,  the  de- 
termination of  the  question  whether  he  was  in  a  comjnerciar 
sense  the  bona  fide  holder  of  the  coupons  sued  for.  .  .  .  Here 
the  actual  illegality  of  the  paper  was  established.  It  was  in- 
cumbent, therefore,  on  the  plaintiff  to  show  that  he  occupied' 
the  position  of  a  bona  fide  holder  before  he  could  recover." 

After  holding  that  there  was  sufficient  evidence  tending  to- 
show  that  Stewart  was  not  a  bona  fide  holder,  it  was  ruled 
that  it  was  not  error  to  direct  a  verdict  in  favor  of  the  town. 
In  this  case  the  invalidity  of  the  bonds  as  against  Stewart 
was  proven  by  the  judgment  of  the  supreme  court  to  which 
Stewart  was  not  a  party,  it  having  been  ascertained  that  he 
was  not  in  a  commercial  sense  the  bona  fide  holder  of  the 
coupons  sued  on.  There  is  some  conflict  and  uncertainty  with 
reference  to  the  admissibility  of  judgments  in  evidence  against 
persons  not  parties  to  the  judgment  or  privy  to  such  parties. 
And  the  rule  is  by  no  means  settled,  and  by  no  means  without 
exception,  that  a  judgment  is  not  evidence  in  any  case  in« 
which  it  is  not  conclusive  evidence.    It  is  said  that 

"a  record  may  be  used  to  establish  the  fact  of  such  judgment 
and  the  legal  effect  thereof,  and  cannot  be  collaterally  at- 
tacked, even  by  strangers.    The  rule  is  stated  by  Sir  James- 
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Stephen  as  follows:  ^All  judgments  whatever  are  conclusive 
proof  as  against  all  persons  of  the  existence  of  that  state  of 
things  which  they  actually  effect  when  the  existence  of  the 
state  of  things  so  effected  is  a  fact  in  issue  or  is  or  is  deemed 
to  be  relevant  to  the  issue/  So,  verdicts  and  judgments  on 
questions  of  a  public  nature,  where  evidence  of  a  general  rep- 
utation would  be  received,  have  been  admitted,  although  the 
parties  were  not  the  same  nor  in  privity,  but  not  as  conclu- 
sive evidence;  and,  as  will  hereafter  be  shown,  judgments  in 
actions  in  rem,  in  so  far  at  least  as  they  fix  the  status  of  the 
particular  subject  matter,  may  not  only  be  admissible,  but 
may  also  be  conclusive  in  a  proper  case,  even  against  strangers 
to  the  record."  2  Elliott,  Ev.  §  1525,  and  cases ;  State  ex 
rel  Atkinson  v.  McDonald,  108  Wis.  8,  84  K  W.  171. 

Certain  decrees  in  equity  are  classified  as  quasi  in  rem, 
tind  such  decrees  may  be  offered  in  evidence  as  against  any 
person  with  respect  to  tlie  particular  property  described 
therein  for  the  purpose  of  establishing  prima  facie  the  status 
of  that  property.  Amdt  v.  Griggs,  134  TJ.  S.  316,  10  Sup. 
Ct.  557;  Fry  v.  Taylor,  1  Head,  594;  Liginger  v.  Field,  78 
Wis.  367,  47  N.  W.  613.  A  decree  declaring  invalid,  fraud- 
•ulent,  or  spurious  mimicipal  obligations  which  are  nonnego- 
tiable  but  readily  assignable  is  of  this  latter  class.  Conse- 
quently the  decree  in  the  taxpayers'  suit  mentioned  canceling 
and  perpetually  enjoining  payment  of  the  county  orders  in 
•question  was  binding  upon  the  plaintiff  and  defendant  in  this 
action  as  determining  that  said  county  orders  were  invalid 
and  worthless,  first,  because  they  were  both  parties  to  the  tax- 
payers' suit  and  the  matter  of  the  invalidity  and  illegality 
•of  these  county  orders  was  a  direct  issue  in  that  action  be- 
tween the  plaintiff  and  each  defendant  therein;  second,  be- 
cause they  were  residents  and  inhabitants  of  the  county  for 
and  in  whose  behalf  the  taxpayers'  action-  was  carried  on ; 
third,  because  the  plaintiff  and  defendant  were  in  privity  in 
said  action  with  respect  to  the  invalidity  of  said  county  or- 
ders; and  fourth,  because  the  decree  in  such  case  is  quasi  in 
rem  and  establishes  prima  facie  as  against  all  persons  the 
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status  of  the  chose  in  action  canceled  up  and  declared  fraud-   . 
ulent  and  invalid.  . — ' 

The  appellant  next  contends  that  there  was  an  agreement 
on  the  part  of  the  defendant,  through  McCormick,  to  take 
these  county  orders  for  better  or  worse ;  that  is  to  say,  to  take 
them  and  pay  $2,500  therefor,  and  take  its  chances  on  the 
taxpayers'  action  which  was  expected  or  threatened.  We  do 
not  think  there  is  any  suflicient  evidence  to  establish  prima 
facie  such  an  agreement  on  the  part  of  the  defendant,  but  if 
we  assume  that  there  was  sufficient  evidence  for  that  purpose, 
then  we  would  have  a  case  where  the  chairman  of  the  county 
board  of  supervisors  and  general  manager  of  the  defendant 
corporation,  having  notice  that  the  taxpayers'  suit  to  cancel 
up  the  county  orders  in  question  or  to  enjoin  the  collection 
by  the  plaintiff,  Oiblin,  of  his  claim  filed  with  the  county 
board  for  allowance  was  threatened,  agreed  to  purchase  said 
claim  and  pay  $2,500  therefor  and  take  his  chances  on  the 
litigation,  which  means  that  he  would  place  himself  in  an  at- 
titude of  hostility  to  the  suit  brought  in  behalf  of  the  coimty 
by  its  taxpayers  and  defeat  such  suit  if  possible.  Such  an 
agreement^  if  made  by  the  corporation  through  the  coimty 
chairman  acting  for  it,  would  be  contra  bonos  mores  and  void. 
In  whatever  way  we  look  at  this  case  the  judgment  of  the 
circuit  court  must  be  affirmed. 

By  the  Court. — ^The  judgment  of  the  circuit  court  is  af- 
firmed. 
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Wm.  S.  Meerell  Chemical  Company,  Appellant,  vs.  A* 

Spiegel  Company,  Respondent 

Sams,  Respondent,  vs.  Same,  Appellant. 

March  19—AvHl  9,  1907. 

€antract8:  Construction:  Court  and  jury:  Selection  of  goods  soldr 
Warranty:  Evidence  of  breach 

1.  The  oonstruction  of  a  written  contract,  when  not  dependent  upon. 

extrinsic  facte  as  to  which  the  eyidence  is  conflicting;  ia  a  ques- 
tion of  law  for  the  court. 

2.  In  a  contract  for  the  sale  of  a  stock  of  drugs  and  pharmaceutical 

preparations,  a  provision  that  all  the  stock  furnished  should 
"be  carefully  selected  to  meet  the  wants  of  the  physicians  and' 
druggists"  of  the  vendee's  locality  is  construed  not  to  be  a  war- 
ranty that  the  goods  should  be  adapted  and  suitable  to  meet 
such  wants,  but  at  most  an  agreement  on  the  part  of  the  vendor, 
if  it  -assumed  to  select  the  stock,  to  exercise  due  care  and  good 
faith  in  making  the  selection  for  the  purpose  specified;  and 
where  such  care  and  good  faith  are  shown,  evidence  that  orders 
by  subsequent  purchasers  from  the  vendee  called  for  a  small 
percentage  of  goods  not  included  in  the  stock  selected  by  the- 
vendor  does  not  even  tend  to  show  a  breach  of  the  contract 

Appeals  from  a  judgment  of  the  circuit  court  for  Mil- 
waukee county :  Laweence  W.  Halsey,  Circuit  Judge.  Re- 
versed on  plaintiff^s  appeal. 

Action  upon  a  promissory  note  of  $375,  to  which  was  in- 
terposed, first,  a  defense  that  the  consideration  of  the  note 
was  a  certain  mutual  contract  which  had  been  breached  in 
certain  respects  by  the  plaintiff;  and,  secondly,  coimterclaim 
based  upon  the  same  contract  and  the  alleged  breaches  thereof. 
The  plaintiff  is  a  manufacturer  of  drugs  and  pharmaceutical 
preparations  at  Cincinnati,  Ohio.  The  defendant,  for  many 
years,  has  been  engaged  in  the  drug  business  at  Milwaukee, 
both  as  a  retailer  and  a  jobber,  and  had  for  many  years  prior 
to  1903  been  familiar  with  the  goods  manufactured  by  the 
plaintiff,  which  were  well-known  articles  in  the  trade.     On 
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or  about  June  1,  1903,  the  parties  entered  into  a  written  con- 
tract whereby  the  plaintiff  agreed  to  sell  and  the  defendant  to 
purchase  a  stock  of  goods  of  plaintiff's  manufacture  to  the 
amount  of  $1,500,  at  a  discount  from  retail  prices  specified 
in  the  catalogue  of  forty  per  cent  and  twelve  and  one-half  per 
cent  on  part,  and  forty  per  cent  and  ten  per  cent  on  part — 
"all  the  stock  thus  furnished  to  be  carefully  selected  to  meet 
the  wants  of  the  physicians  and  druggist?  of  Milwaukee,  Wis- 
consin, and  vicinity;"  the  defendant  agreeing  to  give  the 
plaintiff  its  active  influence  and  co-operation  in  extending  the 
sale  of  the  latter's  preparations  in  the  prescribed  territory, 
and  to  keep  up  the  assortment  of  said  stock  so  as  to  meet  the 
requirements  of  the  drug  trade  and  the  medical  profession. 
The  term  of  the  contract  was  one  year.    The  plaintiff  agreed 
to  personally  canvass  by  competent  agents  the  territory  tribu- 
tary to  Milwaukee  and  to  turn  over  orders  to  the  defendant 
for  execution  to  the  amount  of  $1,000  within  a  year.    Also 
to  exchange  such  goods  as  might  be  found  least  desirable  for 
trade,  for  other  articles  of  plaintiff's  manufacture,  with  cer- 
tain limitations  as  to  time,  and  also  the  limitation  that  exr 
changes  should  only  be  made  in  what  was  called  part  1  of  the 
catalogue.    Part  1  of  the  catalogue  contained  all  the  staple 
drugs  and  preparations  in  the  various  forms  of  oils,  elixirs, 
tablets,  pills,  powders,  and  the  like,  from  which  approxi- 
mately five  sixths  of  all  sales  were  ordinarily  made,  while 
parts  2,  3,  and  4  contained  certain  specialties  and  proprietary 
combinations.    The  grounds  of  counterclaim  were :  First,  that 
the  stock  of  goods  shipped  to  the  defendant  was  not  carefully 
selected  so  as  to  meet  the  demands  of  the  trade  at  and  tribu- 
tary to  Milwaukee ;  and,  secondly,  that  the  plaintiff  did  not, 
in  accordance  with  the  contract,  duly  canvass  such  territory 
and  turn  over  orders  to  the'  defendant,  and  that  such  orders 
as  it  did  take  and  turn  over  were  not  at  adequate  prices. 

The  court  directed  a  verdict  for  the  plaintiff  upon  its  note, 
and  submitted  to  the  jury  a  general  verdict  upon  defendant's 
Vol.  131  — 18 
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counterclaim,  whereon  the  jury  found  damages  in  defendant's 
favor  to  the  amount  of  $400,  which,  being  deducted  as  of  the 
date  of  Ite  verdict  from  the  amount  of  the  $375  note  with  in- 
terest from  its  maturity,  left  a  balance  of  $29.68  in  plaintiffs 
favor,  for  which  judgment  was  entered.  Plaintiff  had  moved 
to  direct' a  verdict  in  its  favor  on  the  counterclaim,  and  also 
moved  to  set  aside  the  verdict  and  grant  a  new  trial.  De- 
fendant moved  for  a  judgment  in  its  favor  based  upon  an  al- 
lowance of  interest  on  the  $400  damages  from  the  date  of  the 
breach  of  the  contract  Plaintiff  appeals  from  so  much  of 
the  judgment  as  allows  any  part  of  the  counterclaim  to  be  de- 
ducted from  the  amount  of  its  note  and  interest.  Defendant 
appeals  from  so  much  as  disallows  it  interest  upon  its  dam- 
ages from  the  time  of  the  alleged  breach  of  the  contract  by 
plaintiff. 

For  the  plaintiff  as  appellant  there  were  briefs  by  Winkler, 
Flanders,  Bottum  &  Fawsett,  and  a  reply  brief  signed  also  by 
Stanley  W.  Merrell,  of  counsel;  for  the  plaintiff  as  respond- 
ent there  was  a  brief  by  Winkler,  Fla/nders,  Bottum  4&  Faw- 
sett; and  the  cause  was  argued  orally  by  F,  C.  Winkler  and 
C.  F.  Fawsett. 

For  the  defendant  there  was  a  brief  by  Olicksman  &  Oold, 
and  oral  argument  by  W.  L.  Oold. 

Dodge,  J.  The  trial  of  this  action  proceeded  upon  the  con- 
struction of  the  contract  that^  if  the  plaintiff  assumed  the 
duty  of  making  the  selection  of  the  goods  in  question,  there 
resulted  a  warranty  that  the  same  should  be  adapted  and  suit- 
able to  meet  the  wants  of  the  physicians  and  druggists  of  Mil- 
waukee and  vicinity,  and  the  court  submitted  to*the  jury  the 
question  whether  that  duty  of  selection  was  cast  upon  the 
plaintiff  or  the  defendant  and  whether  the  goods  satisfied  that 
warranty.  In  these  respects  we  think  obvious  and  radical 
error  was  committed.  The  construction  of  the  written  con- 
tract, unless  dependent  upon  some  conflicting  extrinsic  facts, 
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was  for  the  court  as  a  question  of  law.  We  find  no  evidence 
of  extrinsic  facts  which  could  have  withdrawn  this  question 
from  the  field  of  judicial  construction  and  transferred  it  into 
a  question  of  fact  Approaching  it  in  this  light,  and  con- 
ceding, for  the  purposes  of  argument,  that  the  parties  contem- 
plated that  a  selection  would  be  made,  or  at  least  originally 
suggested,  by  the  seller,  it  seems  to  us  obvious  that,  neverthe- 
less, there  was  no  warranty  expressed  therein  that  the  goods 
so  selected  should  accord  with  the  demands  developed  in  prac- 
tical working  of  the  trade  in  and  about  Milwaukee  thereafter. 
The  articles  themselves  named  in  the  plaintiff's  catalogue  were 
well-known  commodities,  the  quality  of  each  of  which  for  the 
purposes  designed  is  in  no  wise  assailed.  The  selection  of 
$1,500  worth  therefrom  was,  of  course,  merely  a  choosing  of 
those  articles  most  likely  to  meet  the  demands  of  the  pre- 
scribed locality  and  in  the  proportions  most  likely  to  accord 
with  that  demand.  What  that  demand  would  prove  to  be 
was,  of  course,  impossible  of  knowledge  beforehand.  While 
the  diseases  generally  prevalent  in  a  given  vicinity  may  be 
measured  by  past  experience  to  some  extent,  any  attempt  at 
prophecy  must  of  necessity  be  approximate  only.  An  epi- 
demic of  some  not  usually  prevklent  disease  may  cause  a  de- 
mand for  certain  kinds  of  medicines  wholly  disproportionate 
to  anything  suggested  by  past  experience.  It  is  therefore  in- 
conceivable that  parties  should  undertake  that  any  assortment 
of  drugs  and  medicines  made  up  in  advance  should  prove  to 
accord  with  the  demands  developed  through  an  ensuing  year. 
The  defendant  had  the  experience  of  years  in  the  drug  trade 
in  the  vicinity,  and  necessarily  knew  as  much,  or  more,  of 
the  probabilities,  as  also  of  the  uncertainties,  as  could  the 
plaintiff. 

From  considerations  such  as  these  we  reach  the  conclusion 
that  there  was  in  this  contract  no  warranty,  but,  at  best,  an 
agreement  on  the  part  of  the  plaintiff  to  exercise  due  care  and 
good  faith  in  any  selection  it  might  make,  if  it  assumed  to 


276  SUPREME  COURT  OF  WISCONSIN.       [Apr. 

Wm.  S.  Merrell  Chemical  Co.  v.  A.  Spiegel  Co.  131  Wis.  272. 

select  the  stock  of  goods  thus  contracted  for.  The  proof  as  to 
the  conduct  of  the  plaintiff  in  reference  to  this  selection  is 
undisputed.  Its  agent,  who  had  negotiated  the  contract  and 
had  had  two  or  three  years'  experience  in  the  jobbing  trade 
in  drugs  in  Milwaukee  and  Wisconsin,  was  asked  by  the  de- 
fendant to  prepare  a  list  of  goods  preliminarily  to  the  signing 
of  the  contract,  and  did  so,  delivering  it  to  the  defendant,  in 
whose  possession  it  remained  for  approximately  a  week,  when 
it  was  returned  to  plaintiff's  agent,  without  comment,  and  as 
apparently  satisfactory.  This  list  was  made,  as  plaintiff's 
agent  testifies  without  contradiction,  upon  a  computation  by 
him  of  his  own  experience  in  selling  goods  from  the  plaintiff's 
catalogue  in  the  jobbing  trade  at  and  near  Milwaukee,  prin- 
cipally to  physicians.  He  made  a  careful  analysis  and  tabu- 
lation of  the  orders  which  he  had  taken  and  of  the  quantities 
of  the  various  articles  which  had  been  sold  during  those  years, 
and  made  his  list  both  in  the  selection  of  medicines  and  in 
the  proportions  thereof  according  to  such  experience.  If  this 
be  true,  it  is  full  and  complete  compliance  with  the  contract 
in  that  respect  on  plaintiff's  part  It  is  a  careful  selection, 
made  in  good  faith,  with  reference  to  the  probable  demands 
and  needs  of  the  physicians  and  druggists  of.  Milwaukee  and 
vicinity.  A  careful  search  of  the  evidence  discloses  none  in 
conflict,  except  that  of  one  of  defendant's  officers  to  the  ef- 
fect that  the  stock  did  not  prove  to  be  well  adapted  to.  the  de- 
mand lit  Milwaukee  and  vicinity.  It  should  be  said  here,  in 
parenthesis,  perhaps,  that  the  experiment  extended  only  from 
June  until  mid-September,  when  defendant  repudiated  the 
contract,  and  all  further  experiments  with  the  jobbing  trade 
ceased.  This  testimony  of  the  defendant's  officer  is  shown  by 
his  cross-examination  to  depend  entirely  on  the  fact  that  it 
was  imable  to  fill  all  of  the  orders  which  plaintiff's  agent  ob- 
tained and  turned  over  to  it,  out  of  the  stock  which  had  been 
supplied  it,  but  was  obliged  in  many,  if  not  most,  instances  to 
order  still  further  goods  from  the  plaintiff  to  complete  the 
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orders  taken.  This  evidence  is  very  much  weakened  by  the 
admission  of  the  witness  that  he  knew  nothing  of  the  subject 
personally,  except  what  was  told  him  by  clerks  and  subordi- 
nates. It  is,  however,  made  to  appear  that  such  orders  were 
filled  out  of  the  stock  on  hand  to  a  large  extent,  and  that  gen- 
erally not  more  than  twenty-five  per  cent  thereof  was  found 
to  be  lacking,  and  it  was  proved,  practically  without  dispute, 
that  a  large  portion  of  the  extra  goods  ordered  to  enable  the 
filling  of  these  jobbing  orders  by  the  defendant  were  rendered 
necessary,  not  by  inadequacy  of  the  stock  selected  by  plaintiff, 
but  were  required  in  advance  of  the  receipt  of  that  stock. 
Further,  as  bearing  upon  this'  subjecf,  it  is  significant  that, 
from  the  making  of  the  contract  about  the  1st  of  June  until 
its  repudiation  in  September  by  the  defendant,  some  thirty- 
five  specific  jobbing  orders  had  been  filled  without  any  com- 
plaint or  suggestion  that  the  stock  supplied  under  it  was  not 
found  to  be  adapted  to  the  demand  disclosed  by  specific  pur- 
chases. We  cannot  think  this  evidence,  merely  to  the  effect 
that  these  subsequent  orders  by  purchasers  called  for  a  small 
percentage  of  goods  which  were  not  included  in  the  stock  se- 
lected by  the  plaintiff,  can  serve  at  all  to  put  in  issue  the  full 
and  copiplete  proof  of  the  exercise  of  care  and  honest  judg- 
ment in  their  selection.  Hence  we  conclude  that  there  was  no 
proof  to  go  to  the  jury  as  to  the  breach  of  this  term  of  the 
contract.  > 

As  to  the  other  alleged  breach  by  the  plaintiff,  that  it  did 
not  diligently  canvass  the  contract  territory  and  did  not  make 
sales  in  accordance  with  the  contemplation  of  the  contract, 
the  record  is  equally  barren  of  evidence.  The  proof  is  direct 
and  undisputed  that  plaintiff's  agent  persistently  and  contin- 
uously solicited  trade  from  physicians  and  retail  druggists, 
and  in  the  course  of  about  three  months  turned  over  to  the 
defendant  orders  for  approximately  $300  worth  of  goods.  The 
only  duty  in  this  respect  assumed  by  the  plaintiff  was  that, 
within  the  year,  it  would  obtain  and  turn  over  such  orders  to 
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the  amount  of  $1,000.  Clearly,  this  stipulatioii  is  not  shown 
to  have  been  breached.  But  the  contention  now  made  by  the 
defendant  is  that  the  goods  were  not  sold  at  a  high  enough 
price.     They  were  substantially  all  sold  at  a  discount  of  j 

twenty-five  per  cent  from  the  retail  list  price,  thus  yielding  a 
profit  to  the  defendant  of  over  forty  per  cent  upon  some 
goods,  while  upon  others  it  may  have  been  as  low  as  twenty- 
five  per  cent  At  one  place  defendant  seems  to  suggest  that  it 
expected  that  these  sales  to  the  jobbing  trade  would  be  made 
at  list  prices ;  but  this  was  whpUy  refuted  by  the  fact  that  the 
list  prices  were  those  at  which  retail  sales  were  expected  to  be 
made  to  individuals,  and  by  the  express  testimony  of  Mr. 
Spiegel  himself  that  he  knew  that  sales  to  the  jobbing  trade 
were  to  be  at  a  discount  There  is  abundant  proof  that  this 
rate  of  discount  was  usual  in  jobbing  sales  and  sales  to  physi- 
cians. There  is  therefore  no  proof  that  defendant  had  any 
reason  outside  the  contract  to  expect  any  larger  prices  to  be 
obtained,  and,  inasmuch  as  the  contract  is  entirely  silent  as  to 
the  rates  at  which  these  jobbing  orders  were  to  be  taken,  we 
can  find  no  evidence  to  justify  a  holding  of  any  breach  in  this 
respect  The  good  faith  of  this  part  of  defendant's  contention 
is  at  least  impugned  by  the  fact  that,  for  three  months,  it 
persisted  in  filling  these  orders  as  they  came  in,  at  this  uni- 
form price,  without  comment  or  complaint,  and  that  not  until 
it  declared  its  intention  to  repudiate  the  contract,  and  refused 
to  pay  the  note  which  it  had  given  for  part  of  the  purchase 
price,  was  any  suggestion  made  that  the  sale  price  was  not  in 
accord  with  its  understanding  and  expectation  or  with  the 
contract. 

Our  conclusion  is  that  uncontradicted  evidence  established 
complete  performance  of  the  written  contract  on  plaintiflPs 
part  and  that  the  counterclaim  was  unsupported  by  any  evi- 
dence. All  the  issues  appear  to  have  been  exhaustively  tried, 
and  we  can  discover  no  reason  to  anticipate  that  the  situation 
could  be  changed  upon  further  trial. 


9]  JANUARY  TERM,  1907.  279 

Main  v.  Procknow,  131  Wis.  279. 

By  the  Court — ^Upon  plaintiff's  appeal  judgment  reversed^ 
and  cause  remanded  with  directions  to  toter  judgment  in  ac- 
cordance with  the  prayer  of  the  complaint;  defendant  to  take 
nothing  by  its  appeal. 

SiEBECKEE  and  Keewin,  JJ.,  dissent. 
Cassoday,  0.  J.,  and  Timlin,  J.,  took  no  part. 


Maiw  and  others,  Eespondents,  vs.  Procknow  and  others. 

Appellants. 

March  Za—ApHl  9,  1907. 

Contracts:  Rescission:  Waiver  by  claim  for  damages:  Bates:  How  re- 
scinded; Grounds:  Evidence  of  damage. 

1.  A  complaint  or  counterclaim  for  damages  for  breach  of  a  con- 

tract l8  In  affirmance  of  the  contract  and  inconsistent  with  a 
claim  that  the  contract  has  been  rescinded,  and  is  a  waiver  of 
any  right  to  a  rescission. 

2.  A  contract  cannot  be  rescinded  in  part  and  affirmed  in  part. 

3.  Rescission  of  a  contract  of  sale  by  the  buyer^  after  delivery  of 

the  goods  consists  of  a  return  of  the  goods  within  a  reasonable 
'     time  upon  sufficient  grounds,  and  refusal  to  pay  the  stipulated 
price  therefor. 

4.  Where  a  written  contract  for  the  sale  of  jewelry  particularly  de^ 

scribed  the  articles  and  specified  the  prices  in  detail,  it  was  not 
sufficient  ground  for  a  rescission  by  the  buyer  that,  when  re- 
ceived, the  goods  did  not  come  up  to  expectations,  were  too 
high  priced,  would  not  sell  in  that  locality,  and  did  not  contain 
certain  articles  not  specified  in  the  contract 

5.  Where,  under  a  counterclaim  for  damages  in  an  action  for  pur- 

chase price  of  goods,  there  was  evidence  of  breaches  of  the  con- 
tract by  plaintiffs  but  no  evidence  of  damage,  there  was  nothing 
to  submit  to  the  Jury  as  to  such  breaches. 

Appeal  from  a  judgment  of  the  county  court  of  Winne- 
bago county:  0.  D.  Cleveland,  Judge.    Affirmed. 

From  a  judgment  in  favor  of  the  plaintiffs  in  an  action  at 
law  upon  contract  the  defendants  appeal. 


280  SUPKEME  COUKT  OF  WISCONSIN.      [Apr. 

Main  v.  Procknow,  131  Wis.  279. 

April  27,  1901,  the  parties  entered  into  a  contract  in  writ- 
ing for  the  purchase  of  certain  jewelry  by  the  defendants  from 
I  the  plaintiffs,  particularly  specifying  the  articles,  and  pro- 

(  viding,  among  other  stipulations  not  relevant  here,  (1)  that 

plaintiffs  would  furnish  without  charge  to  defendants  a  show 
case  wherein  to  exhibit  such  jewelry;  (2)  would  guarantee 
a  profit  of  $50  on  the  purchase,  which  amounted  to  $150 ; 
^  (3,)  would  not  sell  to  any  other  dealer  south  of  the  Fox  river 

,  in  the  city  of  Oshkosh.  This  last  stipulation  was  added 
by  indorsement  on  the  back  of  the  contract  at  the  time  of 
closing  the  same.  May  2,  1901,  the  goods  were  shipped  by 
the  sellers.  May  8,  1901,  the  purchasers  wrote  to  sellers,  ac- 
knowledging receipt  of  goods,  but  complaining  of  shortages 
to  the  amount  of  about  $15,  that  the  show  case  had  not  ar- 
rived nor  the  "guaranty  cards"  to  be  exhibited  in  the  show 
case.  May  8,  1901,  sellers  answered,  acknowledging  short- 
age, stating  the  goods  short  had  been  sent,  not,  however,  ex- 
pressly mentioning  the  show  case;  but  the  evidence  shows, 
without  definiteness  as  to  date,  that  a  flat  show  case  had  been 
sent  and  arrived  at  the  freight  oflBce  at  Oshkosh,  but  buyers 
refused  to  receive  it,  and  we  infer  that  it  arrived  prior  to 
May  21,  1901.  The  sellers  also  made  good  the  shortage  to 
which  their  attention  was  called.  On  May  21st  buyers  wrote 
saying  that  they  had  examined  the  goods ;  that  they  did  not 
come  up  to  expectations;  were  too  high  priced  for  them  to' 
bandle;  would  not  sell  in  that  neighborhood,  and  contained 
no  rings  "gentlemen's  size ;''  that  they  held  the  goods  subject 
to  the  order  of  the  sellers,  and  that  this  determination  was 
:final.  They  made  no  claim  on  account  of  the  show  case  or  on 
account  of  a  breach  o^  the  agreement  not  to  sell  to  others  in 
Oshkosh  south  of  the  Fox  river,  and  they  returned  the  jew- 
elry by  express  to  the  sellers,  who  refused  to  receive  it  Other 
correspondence  followed.  The  buyers  did  not  recede  from 
this  position,  but  added  to  their  reasons  given  in  the  letter  of 
May  21st  that  the  sellers  had  broken  the  agreement  by  a  sale 
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on  May  2,  1901,  to  Eeimer,  a  dealer  within  the  prohibited 
territory,  and  that  the  show  case  sent  was  not  of  the  kind 
orally  agreed  upon  between  sellers'  salesman,  Culver,  and  the 
buyers,  and  that  there  was  some  shortage  in  the  goods. 

To  a  complaint  for  the  agreed  selling  price  of  the  goods  the 
buyers  answered  that  the  agreement  was  partly  in  writing 
and  partly  verbal,  and  the  sellers  failed  to  furnish  the  show 
case  of  the  kind  orally  agreed  upon;  failed  to  furnish  jewelry 
of  the  kind  agreed  upon,  and  sold  within  the  prohibited  terri- 
tory, and  that  they  returned  the  goods.  They  also  pleaded  a 
counterclaim  in  which  they  incorporated  by  proper 'reference 
all  the  averments  of  the  answer  mentioned  above  except  the 
averment  of  the  return  of  the  goods,  reiterated  the  breach  by 
sale  of  goods  south  of  the  Fox  river,  and  conclude,  "that  these 
defendants  were  damaged  for  and  on  accpunt  of  the  violation 
of  said  agreement  by  these  plaintiffs  in  the  sum  of  $150, 
Wherefore  defendants  demand  judgment  that  the  said  agree- 
ment between  plaintiffs  and  defendants  be  reformed  and 
amended  as  above  set  forth,  and  that  their  counterclaim  be 
allowed  and  the  complaint  herein  be  dismissed,  with  costs." 

For  the  appellants  there  was  a  brief  by  Felker,  StewoH  & 
McDonaidj  and  oral  argument  by  F.  C.  Stewart. 

For  the  respondents  there  was  a  brief  by  Earl  P.  Finch, 
attorney,  and  Wilbur  E.  Hurlbuij  of  counsel,  and  oral  argu- 
ment by  Mr.  Hurlhut. 

TiMxiN,  J.  The  objections  contained  in  the  letter  of  the 
buyers  of  May  1st  were  wholly  insufficient  and  unavailable 
against  a  written  contract  of  sale  deliberately  entered  into  and 
signed  on  April  27th  which  described  goods  and  prices  in  de- 
tail. That  contract  was  not  to  furnish  goods  suitable  or  sala- 
ble in  Oshkosh,  or  low  priced  goods  or  goods  containing  any 
proportion  of  rings  "gentlemen's  sizes,"  but  was  to  furnish 
the  goods  described  therein  at  the  prices  therein  specified. 
The  first  shortage  of  goods  having  been  made  good  at  the  re- 
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quest  of  the  buyers,  tliis  is  also  out  of  the  case.  This  leaves 
only  three  grounds  of  objection,  viz. :  the  sale  to  Eeimer  on 
May  2d,  the  show-case  agreement,  and  the  last  shortage.  Of 
these  the  court  below,  under  proper  instructions,  submitted 
to  the  jury  only  the  last,  and  the  jury  found  against  the  buy- 
ers thereon.  We  think  th^re  was  no  sufficient  evidence  upon 
which  the  jury  could  have  found  otherwise,  and  this  elimi- 
nates all  alleged  error  in  the  submission  of  this  question  or 
in  the  charge  relating  thereunto.  Was  it  error  to  take  from 
the  jury  all  question  of  breach  of  the  contract  by  sellers  by 
their  sale  to  Eeimer  and  by  their  failure  to  furnish  a  differ- 
ent show  case?  It  was  not  controverted  that  the  plaintiffs 
had  made  the  sale  to  Eeimer,  but  they  claimed  they  had  the 
consent  of  defendants  so  to  do.  The  court  accepted  the  ver- 
sion found  in  defendants'  pleadings  of  the  supplemental  oral 
contract  to  furnish  an  upright  show  case.  The  defendants  by 
their  pleadings  were  in  the  position  of  claiming  a  rescission 
of  the  contract  of  sale  by  reason  of  these  breaches  on  the  part 
of  plaintiffs  and  at  the  same  time  counterclaiming  against  the 
plaintiffs  for  damages  growing  out  of  these  breaches.  This 
cannot  be  done.  A  complaint  seeking  to  recover  damages  for 
breach  of  a  contract  or  a  counterclaim  seeking  to  recover  like 
damages  is  in  affirmance  of  the  contract.  Such  pleadings  are 
inconsistent  with  a  claim  that  the  contract  has  been  rescinded 
or  that  the  party  occupying  this  position  on  the  record  is  en- 
titled to  a  rescission.  This  rule  is  not  limited  to  cases  in- 
volving fraud.  A  party  to  a  contract  may  waive  his  right  to 
rescind  after  it  has  accrued  by  instituting  an  action  to  recover 
damages  for  the  breach  by  the  other  party.  Wheeler  v.  Dunn, 
13  Colo.  428,  22  Pac  827;  Sanger  v.  Wood,  3  Johns.  Ch. 
416;  Nelson  v,  Carrington,  4  Munf.  332,  6  Am.  Dea  519; 
Conraw  v.  Little,  115  N.  Y.  387,  22  K  E.  346.  Nor  can  a 
contract  be  rescinded  in  part  and  be  affirmed  in  part  Hen- 
dricks V.  Goodrich,  15  Wis.  679 ;  Minert  v.  EmericJc,  6  Wis. 
355 ;  Williams  v.  Ketchum,  21  Wis.  432.     So  that  the  de- 
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fendants  could  not  aflSnn  the  contract  by  counterclaiming 
npon  it  for  dtaiages  for  breach  of  the  provision  thereof  for- 
bidding the  sale  of  the  goods  south  of  the  Fox  river  and  the 
other  provision  relating  to  the  show  case^  and  at  the  same  time 
disaflSrm  the  contract  by  return  of  the  goods  and  refusal  ta 
pay  any  part  of  the  purchase  money.  The  defendants  had^ 
however,  the  right  to  retain  the  goods  and  recover  damages 
for  the  breach  of  the  contract  by  the  plaintiffs  in  the  forego- 
ing particulars.  They  offered  evidence  of  the  breach,  but  of- 
fered no  evidence  of  any  damage  sustained  thereby.  There 
"was  nothing,  therefore,  to  submit  to  the  jury  with  reference 
to  the  alleged  breaches  of  the  contract  on  the  part  of  the 
plaintiffs.^  The  circuit  court  properly  submitted  to  the  jury 
the  only  issue  there  was  in  the  case  for  the  jury. 

As  to  what  constitutes  at  law  a  rescission  of  a  contract,  Sec- 
ond Nat.  Bank  v.  Larson,  80  Wis.  469,  50  N.  W.  469 ;  Kirir 
ney  v.  Kieman,  2  Lans.  492 ;  State  (SJcillman  H.  M.  Co.)  v. 
Davis,  53  K  J.  Law,  144, 20  Atl.  1080;  Clarke  v.  McOetchie, 
49  Iowa,  437.  In  short,  rescission  at  law  after  delivery  of 
goods  sold  consists  of  a  return  of  the  goods  within  a  reason- 
^able  time  upon  sufficient  ground  and  refusal  to  pay  the  stipu- 
lated price  therefor.  This  is  one  of  the  rights  of  the  buyer. 
The  other,  an  inconsistent  right,  is  the  right  to  recoup  dam- 
ages.   The  judgment  must  therefore  be  affirmed. 

By  the  Court — The  judgment  of  the  county  court  is  af- 
firmed. 

Cassoday,  C.  J.,  took  no  part 


^■ 
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iBeillion  Lumber  Company,  Eespondent,  vs.  Babnabd  and 
another,  Appellants. 

March  20— April  9,  1907. 

^Reference:  Long  account:  Principal  and  surety:  Bond  of  employee: 
Execution  induced  hy  false  representations:  When  bond  takes 
effect:  Defenses  of  surety:  Pleading:  Amendment:  Discretion: 
Evidence:  Books  of  account,  etc:  Appeal:  Directing  judgment, 

1.  An  order  of  compulsory  reference  may  be  based  in  part  on  state- 
ments of  counsel  to  which  no  objection  is  made;  and  where  such 
statements  are  not  preserved  in  the  record  it  will  be  presumed 
that  the  reference  was  proper. 

:2.  To  warrant  a  compulsory  reference  under  sec.  2864,  Stats.  (1898) » 
on  the  ground  that  the  examination  of  a  long  account  will  be 
necessary,  the  action  need  not  be  strictly  based  on  the  account 
or  be  for  an  accounting.  It  is  sufficient  if  there  is  a  long  ac- 
count in  the  proper  sense  which  is  directly  involved,  so  that  it 
must,  in  the  regular  course  of  the  trial,  necessarily  be  exam- 
ined as  substantially  the  basis  of  the  claim  for  a  recovery. 

^Z,  If  the  proposed  surety  in  a  bond  for  the  conduct  of  an  employee 
makes  inquiry  of  the  proposed  obligee  as  to  the  previous  con- 
duct of  the  employee,  such  obligee  is  bound  to  make  full  dis- 
closure of  all  material  facts  within  his  knowledge  bearing  ^^n 
the  risk,  and  if  he  fails  to  do  so  or  knowingly  makes,  in  re- 
sponse to  the  inquiry,  false  representations  as  to  such  facts,  or 
does  so  ignorantly  but  under  such  circumstances  as  would  nat- 
urally lead  the  inquirer  to  believe  the  representations  to  be 
based  on  an  investigation,  and  the  proposed  surety  is  thereby 
induced  to  sign  the  bond,  he  may  avoid  liability  thereon  on  the 
ground  of  fraud. 

4.  But  an  innocent  false  representation  in  such  a  case,  such  as  the 

assertion  of  a  mere  opinion  or  the  misstatement  of  a  fact 
through  mere  ordinary  negligence,  not  made  under  such  cir- 
cumstances as  to  suggest  that  it  was  based  on  an  investigation, 
will  not  relieve  the  surety  of  liability. 

5.  In  general  a  bond  speaks  from  its  date,  but  upon  proof  that  it 

was  delivered  at  a  later  time  the  primary  presumption  la  dis- 
placed by  one  that  'it  was  intended  to  take  effect  from  its  de- 
livery only,  unless  by  its  terms  it  satisfactorily  appears  that 
the  parties  intended  it  to  take  eftect  from  its  date  or  some 
other  time. 
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6.  A  bond  given  to  secure  faithful  performance  by  an  employee  of 

Iris  duties  under  a  contract  of  employment  dated  February  11» 
bore  the  same  date,  but  was  not  delivered  till  May  6.  When 
first  presented  for  signature  the  bond  provided  that  it  should' 
"expire  with  the  time  of  service  as  specified  in  the  contract" 
(which  time  was  not  fixed  but  depended  on  mutual  satisfaction 
of  the  parties),  but  before  being  signed  it  was  changed  so  as  to 
provide  that  it  should  "expire  one  year  from  the  date  hereof." 
Held,  that  the  bond  took  effect  as  of  the  date  of  the  contract 
and  covered  defaicatlons,  if  any,  between  such  date  and  its  de- 
livery. 

7.  In  an  action  by  an  employer  upon  the  bond  of  an  employee,  the 

surety  must  specially  plead,  in  order  to  avail  himself  of,  the 
defense  of  a  release  by  reason  of  the  employer  having  made  a^ 
contract  with  the  employee  permitting  the  latter  to  repay  the 
money  misappropriated  by  working  a  sufiicient  length  of  time- 
to  balance  the  same  with  his  wages,  or  by  reason  of  the  impo- 
sition upon  the  employee  of  duties  not  contemplated  by  the  con- 
tract and  materially  increasing  the  risk  of  the  surety,  or  by 
reason  of  the  employer  having  prejudicially  retained  the  em- 
ployee in  the  service  after  discovering  his  delinquency,  con- 
cealing the  situation  from  the  surety. 

8.  Refusal  to  permit  an  answer  to  be  amended  so  as  to  set  up  new 

defenses  is  held  not  an  abuse  of  discretion  where  no  excuse  was 
given  for  delay  in  making  the  application. 

9.  In  an  action  upon  the  bond  of  an  employee  the  books  kept  by 

him  as  a  part  of  his  duties  during  the  period  of  service  cov- 
ered by  the  bond  are  evidence  against  the  surety,  but  not  so  as 
to  unverified  invoices  and  books  kept  by  the  employee  before 
said  period. 

10.  Thus,  an  inventory  of  stock  on  hand  a  month  and  a  half  before 

the  commencement  of  the  term  of  service  covered  by  the  bond» 
together  with  unverified  invoices  and  a  sales  book  kept  by  the 
employee,  do  not,  as  against  a  surety  on  the  bond,  show  the* 
amount  of  stock  on  hand  when  said  term  of  service  began. 

11.  Where  there  was  a  failure  of  proof  as  to  some  fact  essential  to 

a  recovery  and  there  Is  no  reasonable  probability  that  the  lack- 
ing proof  would  be  supplied  on  another  trial,  the  supreme  court 
will  direct  the  judgment  to  be  entered  below  without  remand- 
ing the  case  for  a  further  hearing. 

Appeal  from  a  judgment  of  the  circuit  court  for  Calumet 
county :  Geo.  W.  Burnell,  Circuit  Judge.  Reversed  in  part;: 
affirmed  in  part. 
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Action  to  recover  of  a  surety. 

This  in  substance  is  the  plaintiff's  claim  as  pleaded :  Feb- 
ruary 11, 1901,  plaintiff  and  defendant  Oeorge  Barnard  made 
a  contract  whereby  the  latter  engaged  in  the  service  of  the 
former  as  retail  salesman  and  manager  of  its  lumber  yard  at 
Collins,  Wisconsin,  agreeing  to  faithfully  perform  his  duties 
as  such,  to  attend  to  the  plaintiff's  business,  not  absenting 
himself  therefrom  except  through  unavoidable  circumstances, 
to  perform  his  duties  to  the  best  of  his  ability  and  pay  over  all 
money  received  belonging  to  plaintiff  and  vouch  for  the  cor- 
rectness of  the  accounts  made  by  him,  and  to  keep  an  accurate 
record  of  all  his  transactions  in  respect  to  the  business  in  the 
plaintiff's  books,  the  service  to  continue  so  long  as  mutually 
satisfactory,  subject  to  the-  right  of  either  party  to  terminate 
the  contract  on  ten  days'  notice,  the  plaintiff  to  pay  for  the 
service  $45  per  month.  In  consideration  of  entering  into  said 
contract,  February  11th,  aforesaid,  defendants  delivered  to 
the  plaintiff  a  bond  promising  to  pay  the  latter  $1,000,  con- 
ditioned upon  the  principal  obligee  fully  performing  the  ob- 
ligations of  said  contract  on  his  part  Breaches  of  the  con- 
tract were  alleged  to  have  occurred  after  the  giving  of  the 
bond,  in  that  Oeorge  Barnard  received  proceeds  of  lumber 
stock  sold  out  of  plaintiff's  yard  to  the  amount  of  $201.10 
which  he  failed  to  pay  over  to  the  plaintiff,  and  received  from 
the  latter  building  material  to  the  value  of  $834.51  which  he 
failed  and  refused  to  account  for. 

The  defendant  George  Barnard  answered  setting  forth, 
among  other  things,  that  the  bond  was  given  without  consid- 
eration a  considerable  period  of  time  after  the  making  of  the 
contract,  to  wit,  May  6, 1901,  and  putting  in  issue  all  the  alle- 
gations of  the  complaint  in  respect  to  breaches  of  the  contract. 
The  defendant  Charles  A.  Barnard  answered,  putting  in  issue 
the  allegation  as  to  the  contract  having  been  breached  and  to 
the  effect  that  if  George  Barnard  was  guilty,  as  alleged  in  the 
complaint,  the  wroncrful  acts  occurred  prior  to  the  giving  of 
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the  bond  and  were  known  to  the  plaintiff,  but  were  fraudu- 
lently concealed  for  the  purpose  of  inducing  said  defendant 
to  sign  the  bond,  and  that  he  signed  the  same  relying  on  the 
assurance  made  to  him  on  behalf  of  plaintiff  that  George  Bar- 
nard's accounts  were  correct  and  his  services  entirely  satisfac- 
tory, and  that  had  it  not  been  for  such  assurance  he  would  not 
have  signed. 
The  following  is  a  copy  of  the  contract ; 
"Articles  of  agreement  made  and  concluded  this  11th  day 
of  February,  1901,  between  the  Brillion  Lumber  Co.,  of  Bril- 
lion, Calumet  county,  Wisconsin,  and  George  Barnard  of  the 
same  place,  in  manner  following,  to  wit: 

"The  said  George  Barnard  covenants  and  agrees  faithfully, 
truthfully  and  diligently  to  act  as  retail  salesman  for  the  said 
Brillion  Lumber  Co.,  at  their  yard  at  Collins,  Manitowoc 
county,  Wisconsin,  from  the  day  hereof,  for  and  during  such 
time  as  both  are  satisfied,  without  absenting  himself  from  the 
same  during  which  time,  unless  through  unavoidable  circum- 
stances it  be  necessary  to  do  so.  If  at  any  time  either  party 
desires  to  annul  this  contract  it  shall  be  the  duty  of  such  party 
to  inform  the  other  party  of  this  contract,  in  writing,  at  least 
thirty  days  in  advance,  of  such  desire  and  intention. 

"The  said  George  Barnard  will  attend  and  do  and  perform 
his  work  during  business  hours  to  the  best  of  his  ability,  and 
further  agrees  to  pay  over  all  money  which  may  be  received  by 
him,  arriving  from  said  business,  to  the  said  Brillion  Lumber 
Co.,  vouch  for  the  veracity  and  correctness  of  all  accounts, 
in  consequence  of  all  transactions  and  contracts  made  which 
shall  be  duly  recorded  upon  the  books  of  the  company ;  and 
use  due  discretion,  to  the  best  of  his  ability  and  judgment,  in 
extending  credit.  In  consideration  of  such  service,  so  to  be 
performed,  the  said  BHllion  Lumber  Co.  agrees  to  pay  the 
said  George  Barnard  the  sum  of  forty-five  ($45)  per  month. 
"In  witness  whereof,  we  have  hereunto  set  our  hands  and 
seals  the  day  and  year  above  written. 

"[Signed]  Brixtjon  Lumber  Co. 

"Per  Her.  Behn.  Sec 
*'Geo.  Barnard. 
'Tn  presence  of 

'^Herman  Hehn. 

"William  Schulz.'' 
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The  following  is  a  copy  of  the  bond : 

"Know  all  men  by  these  presents,  that  we,  Oeorge  Barnard 
and  C.  A.  Barnard,  of  the  town  of  Brillion,  Calumet  Co.^ 
Wisconsin,  are  held  and  firmly  bound  unto  the  Brillion  Lum-. 
her  Co.,  of  the  same  place,  in  the  sum  of  one  thousand  dollars 
($1,000)  good  and  lawful  money  of  the  United  States,  to  be 
paid  to  tiie  said  Brillion  Lumber  Co.,  their  executors,  admin- 
istrators and  assigns,  to  which  payment  well  and  truly  to  be 
made,  we  do  bind  ourselves,  our  heirs,  executors  and  admin- 
istrators firmly  by  these  presents. 

"Sealed  witib  our  seals  and  dated  this  11th  day  of  Febru- 
ary, 1901. 

"The  condition  of  this  obligation  is  such  that  if  the  above 
bounded  Oeorge  Barnard,  his  executors,  administrators  or 
assigns  shall  in  all  things  stand  to  and  abide  by,  and  well  and 
truly  keep  and  perform  the  covenants,  conditions  and  agree- 
ments mentioned  and  contained  in  an  instrument  of  agreement 
this  day  entered  into  by  and  between  him  and  the  Brillion 
Lumber  Co.  on  his  the  Oeo.  Barnard  part,  to  be  kept  and  per- 
formed at  the  time  and  in  the  manner  and  form  herein  stated,, 
then  the  above  obligation  shall  be  null  and  void,  otherwise  to- 
remain  in  full  force  and  effect 

"This  bond  will  expire  one  year  from  date  hereof. 

"[Signed]  Geo.  Barnakd.     [Seal.] 

"[Signed]  C.  A.  Babnakd.     [Seal.]" 

The  last  clause  of  the  bond  when  it  was  presented  to  Charles 
A.  Bama/rd  was  worded  thus :  "This  bond  is  to  expire  with 
time  of  service  as  specified  in  contract."  It  was  changed  ta 
read  as  indicated  in  the  copy. 

A  compulsory  reference  was  granted  on  plaintiff's  motion 
to  hear,  try,  and  determine  all  the  issues,  except  that  of  fraud 
in  securing  Charles  A.  Barnard's  signature  to  the  bond,  and 
want  of  consideration  for  such  signing,  which  were  reserved" 
to  be  tried  by  a  jury. 

On  the  disputed  questions  referred  as  aforesaid  the  referee 
found  that  while  Oeorge  Barnard  was  in  plaintiff's  employ 
under  the  contract,  he  converted  to  his  own  use  proce<?ds  of 
sales  of  lumber,  which  should  have  been  paid  to  the  plaintiff,. 
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to  the  amount  of  $134.81,  and  disposed  of  and  converted  to 
his  own  use  during  the  same  time  building  material  belonging 
to  the  plaintiff  to  the  amount  of  $502.29,  making  a  total  of 
$637.10,  and  that  before  the  commencement  of  the  action  res- 
titution thereof  was  demanded  of  both  defendants  and  re- 
fused, and  that  plaintiff  was  entitled  to  judgment  accord- 

iiigly- 

Plaintiff's  counsel  duly  moved  for  a  confirmation  of  the 
referee's  report  and  defendants'  counsel  likewise  moved  for  a 
vacation  thereof  because  the  issues  were  improperly  referred, 
and  opposed  plaintiff's  motion  upon  exceptions  to  the  find- 
ings, which  will  be  referred  to  so  far  as  necessary  in  the  opin- 
ion. Plaintiff's  motion  was  granted,  subject  to  a  determina- 
tion of  the  issues  reserved  to  be  tried  by  the  jury.  Thereafter 
such  issues  were  tried,  a  verdict  being  directed  in  the  plaint- 
iff's favor.  Before  the  verdict  was  so  directed  the  court  an- 
nounced an  opinion  that  the  only  question  for  determination 
was  in  respect  to  whether  the  bond  was  secured  by  fraud, 
misrepresentation,  or  concealment  on  the  part  of  the  plaintiff 
or  any  of  its  officers  or  agents.  The  defendants'  counsel  asked 
to  have  submitted  to  the  jury  as  material  controverted  mat- 
ters the  following,  in  substance :  Did  Oeorge  Barnard  unlaw- 
fully appropriate  to  his  own  use  plaintiff's  money  as  early  as 
April,  1901  ?  Did  the  plaintiff  on  or  about  October  17, 1901, 
know  that  Oeorge  Barnard  prior  thereto  had  collected  money 
belonging  to  the  plaintiff  and  unlawfully  appropriated  the 
same  to  his  own  use  ?  Did  the  plaintiff  on  or  about  October 
17, 1901,  and  until  N"ovember  18, 1901,  pursuant  to  an  agree- 
ment with  Oeorge  Barnard  conceal  from  Charles  A.  Barnard 
Oeorge  Barnard's  misconduct  as  to  appropriating  plaintiff's 
money  to  his  own  use  ?  Did  {te  plaintiff  October  17,  1901, 
agree  with  Oeorge  Barnard  that  the  latter  should  continue  in 
its  employ  at  Brillion,  Wisconsin,  until  by  his  labor  he  could 
repay  his  indebtedness  to  the  plaintiff  ?  Did  Oeorge  Bama/rd 
October  17,  1901,  enter  upon  the  service  indicated  and  con- 
Vol.  131  —  19 
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tinue  until  he  was  discharged  December  3,  1901  ?  The  re- 
quest for  the  submission  of  such  questions  was  denied  and  an 
answer  directed  in  plaintiff's  favor  to  a  question  submitted  by 
the  court  covering  tlie  matter  in  its  judgment  to  be  deter- 
mined, as  before  indicated.  Thereafter  judgment  was  ren- 
dered in  favor  of  the  plaintiff  for  the  amount  specified  in  the 
findings  of  the  referee,  with  interest  and  costs. 

For  the  appellants  there  was  a  brief  by  Wigman,  Martin  & 
Martin,  and  oral  argument  by  P.  B..  Martin.  They  con- 
tended, inter  alia,  that  "it  is  the  duty  of  a  person  taking  a 
guaranty  for  the  good  conduct  of  an  employee  to  disclose  the 
past  malpractices  of  such  employee  in  the  course  of  the  busi- 
ness to  which  the  guaranty  relates,  and  that  if  such  duty  is 
not  performed  the  instrument  so  taken  is  ipso  facto  invalid. 
The  continuance  of  an  agent  in  employment  is  an  act  so  ex- 
pressive of  trust  and  confidence  that  it  is  tantamount  to  an 
express  declaration  to  that  effect,  and  hence  it  must,  under 
usual  circumstances,  have  all  the  effect  of  a  meditated  fraud, 
if  the  person  so  retaining  the  agent  can  be  permitted  to  dis- 
own the  implications  inevitably  arising  from  his  own  con- 
duct." Sooy  ads.  State,  39  K  J.  Law,  135,  147 ;  Krause  v. 
Busacker,  105  Wis.  350;  Zunker  v.  KweJin,  113  Wis.  421; 
Matte^on  v.  Bice,  116  Wis.  328 ;  Bichmond  v.  StandcUft,  14 
Vt.  258 ;  Conn,  Oen.  L.  Ins.  Co.  v.  Chase,  72  Vt  176,  53  L. 
E.  A.  510 ;  Bennett  v.  Judson,  21  N.  Y.  238 ;  Fishbum  v. 
Jones,  37  Ind.  119 ;  Evans  v.  Keeland,  9  Ala.  42 ;  Marchman 
V.  Bobertson,  77  Ga.  40 ;  Gasconade  Co.  v.  Sanders,  49  Mo. 
192 ;  Fenter  v.  Obaugh,  17  Ark.  71 ;  Screwmen's  Benev.  Asso. 
V.  Smith,  70  Tex.  168;  Guardian  F.  &  L.  Assur.  Co.  v. 
Thompson,  68  Cal.  208 ;  Franklin  Bank  v.  Cooper,  36  Me. 
179;  iSf.  C.  39  Me.  542;  Page  v.  Krekey,  137  K  Y.  307,  21 
L.  E.  A.  409,  note. 

For  the  respondent  there  was  a  brief  by  Nash  &  Nash,  and 
oral  argument  by  E.  G.  Nash. 
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Marshat.1.,  J.  The  first  propoeition  advanced  for  consid- 
eration is  that  the  court  erred  in  referring  the  issues  except 
that  respecting  the  signature  of  the  surety  having  been  fraud- 
ulently obtained,  and  especially  that  the  ,court  erred  in  re- 
ferring the  issue  as  to  embezzlement  and  conversion. 

Just  what  the  situation  was  at  the  time  the  reference  was 
ordered  does  not  appear.  It  is  recited  in  the  order  that  -the 
reference  was  granted  on  the  pleadings  and  statements  of 
counsel,  but  what  those  statements  were  was  not  preserved. 
If  the  pleadings  alone  were  not  sufiicient  to  warrant  the  refer- 
ence they  may  have  been  amply  supplemented  by  statements 
in  open  court.  It  was  proper  to  consider  such  statements 
since  no  objection  was  made  thereto.  But  independently 
thereof  it  seems  that  the  reference  was  legitimately  within  the 
discretion  of  the  court  Sec.  2864,  Stats.  (1898),  provides 
that  a  compulsory  reference  may  be  granted  "when  the  trial  of 
an  issue  of  fact  shall  require  the  examination  of  a  long  account 
on  either  side;  in  which  case  the  referee  may  be  directed  to 
hear  and  decide  the  whole  issue."  So  if  the  essential  of  a 
reference  existed,  ».  e.  the  necessity  to  examine  a  long  account, 
it  was  within  the  court's  discretion  to  refer  that  only,  or  that 
and  other  issues,  or  all  the  issues.  How  long  an  account  must 
be  to  satisfy  the  statute  is  very  much'  a  matter  of  judgment 
on  the  part  of  the  trial  court,  but  it  has  been  held  that  twenty 
or  more  items  are  sufficient  {Turner  v,  Nachtsheim,  71  Wis. 
16,  36  N.  W.  637),  and  that  it  will  do  if  a  long  account  must 
be  proved  by  the  plaintiff  in  making  out  his  case,  even  though 
the  defendant  has  denied  all  liability  (U.  8.  R.  8,  Co.  v. 
Johnston,  67  Wis.  182,  30  K  W.  211),  and  again  if  the 
plaintiff's  case  depends  on  proving  a  long  account  the  refer- 
ence may  be  granted  (Briggs  v.  Hiles,  79  Wis.  571,  48  N.  W. 
800). 

We  do  not  understand  that  in  order  to  justify  a  reference 
the  action  must  be  strictly  based  on  the  account  or  for  an 
accounting.     The  language  of  the  statute  clearly  indicates 
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the  contrary.  If  "the  trial  of  an  issue  of  fact  shall  require 
the  examination  of  a  long  account  on  either  side,"  then,  ac- 
cording to  the  express  language  of  the  statute,  the  reference 
may  be  directed  either  as  to  the  whole  issue  or  any  specific 
question  of  fact  involved.  We  are  unable  to  find  anything 
in  Andrus  v.  Home  Ins.  Co.  13  Wis.  642,  41  K  W.  956,  or 
Jordan  v.  Estate  of  Warner,  107  Wis.  539,  550,  83  N.  W. 
946,  restricting  the  statute  within  the  very  narrow  limits  con- 
tended for.  True,  mere  items  of  damage  do  not  constitute 
an  account,  and  likewise  true  there  must  be  an  account  in 
the  proper  sense,  and  it  must  be  something  more  than  a  mere 
incidental  matter.  It  must  be  a  matter  forming  substantially 
the  basis  of  the  plaintiff's  claim,  though  the  action  need  not 
be  on  the  account  nor  for  an  accounting.  References  have 
been  sustained  in  actions  of  this  nature  because  of  the  neces- 
sity to  examine  the  principal  obligor's  account  to  ascertain 
the  amount  of  his  defalcation  and  determine  the  extent  of  the 
liability  of  the  surety  upon  the  bond.  Such  cases  are  refer- 
able because  the  account  is  a  matter  directly  involved  in  the 
main  issue.  Dane  Co.  v.  Dunning,  20  Wis.  210 ;  Cairns  v. 
O'Bleness,  40  Wis.  469 ;  Andrus  v.  Home  Ins.  Co.,  supra. 
So  it  is  sufficient  if  there  is  a  long  account  in  the  proper  sense^ 
which  is  directly,  not  merely  collaterally,  involved,  so  that  it 
must,  in  the  regular  course  of  the  trial,  necessarily  be  exam- 
ined as  substantially  the  basis  of  the  claim  for  a  recovery. 

Jlere  the  entire  claim  of  the  plaintiff  was  put  in  issue  by 
the  answer.  It  was  clear  from  the  complaint  that  such  claim 
involved  an  account  of  numerous  transactions  of  debit  and 
credit  covering  over  nine  months'  time.  True,  much  of  this 
when  it  came  to  the  trial  was  not  disputed,  but  the  state  of 
the  pleadings  was  such  that  it  was  incumbent  on  the  plaintiff 
to  prove  by  evidence  the  entire  account  as  to  lumber  sent  to 
the  yard  and  as  to  salesi  reported  and  collections  turned  in. 
Each  and  all  of  the  matters  involved  were  open  to  dispute 
under  the  pleadings.     That  made,  within  the  authorities,  a 
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good  cause  for  a  reference,  even  without  any  aid  from  state- 
ments made  in  open  court  by  counsel  showing  the  extent  to 
which  items  or  matters  relating  to  the  account  would  probably 
be  disputed. 

This  is  the  next  question  in  order:  Was  there  sufficient 
evidence  to  require  submission  of  the  case  to  the  jury  on  the 
subject  of  whether  the  signature  of  the  surety  was  fraudu- 
lently obtained,  in  that  the  principal  obligor  was  then  an  em- 
bezzler of  his  employer's  money,  and  it  was  knowingly  con- 
cealed from  the  surety,  the  state  of  the  accounts  between 
the  parties  being,  upon  inquiry  by  the  surety,  represented  to 
be  correct,  and  the  employee's  services  entirely  satisfactory  ? 
It  is  not  claimed  that  there  was  any  evidence  to  support  the  , 
allegation  that  the  person  who,  on  behalf  of  the  respondent, 
presented  the  bond  to  the  surety  for  his  signature,  knowingly 
made  such  false  representations,  but  it  is  in^ted  that  the 
actual  bad  faith  alleged  is  not  essential  to  defeat  the  bond ; 
that  misrepfesCTitation  through  ignorance  is  sufficient  under 
the  rule  in  respect  to  inducing  a  person  to  purchase  property* 
by  means  of  false  statements  of  material  facts,  affording  such 
person  a  judicial  remedy  for  his  damages  regardless  of 
whether  the  vendor  knew  such  statements  to  be  untrue  or  not. 
The  cases  in  this  court  where  the  subject  has  been  dealt  with 
are  to  the  effect,  only,  that  when  a  person  at  the  time  of  ob- 
taining the  signature  of  the  surety  knows  facts  affecting  the 
risk  and  knows,  or  has  reasonable  ground  to  believe,  the  lat- 
ter is  ignorant  thereof,  upon  inquiry  by  the  latter  of  the  for- 
mer he  is  bound  to  make  a  full  disclosure,  ^tna  L,  Ins.  Co. 
V.  Mdbhett,  18  Wis.  668,  672 ;  Remington  8.  M.  Co.  v.  Kezer- 
teCj  49  Wis.  409,  5  N.  W.  809.  The  reasoning  in  those  cases 
is  well  indicated  by  the  following  extract  from  the  first  one : 

"If  a  representation  to  this  effect  is  made  to  the  intended 
surety  by  one  who  knows  that  there  is  something  not  naturally 
to  be  expected  to  take  place  between  the  parties  to  the  trans- 
action, and  that  this  is  unknown  to  the  person  to  whom  he 
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makes  the  representation,  and  that  if  it  were  known  to  him 
'  he  would  not  enter  into  the  contract  of  suretyship,  I  think  it 
is  evidence  of  a  fraudulent  representation  on  his  part" 

Again  it  is  said  in  the  last  case  cited : 

•  "If  he  undertakes  to  give  the  information,  [he]  is  bound  to 
disclose  every  material  fact  within  his  knowledge  affecting 
the  proposed  liability." 

Such  is  the  rule  as  stated  in  1  Brandt,  Suretyship  &  Q^ 
(3d  ed.)  §  476,  the  following  language  being  used: 

"If  the  party  who^takes  a  bond  for  the  conduct  of  a  princi- 
pal in  an  employment  knows  at  the  time  that  the  principal 
is  then  a  defaulter  in  said  employment  and  conceals  the  fact 
from  the  surety,  such  concealment  is  a  fraud  upon  the  surety 
and  discharges  him." 

True,  if  false  representations  are  ignorantly  made  to  a  pro-^ 
posed  surety^^  the  proposed  obligee  respecting  material  facta 
bearing  on  the  proposed  risk,  under  such  circumstances  that  i 

such  proposed  surety  has  reasonable  ground  to  believe  that  j 

they  would  not  be  made  except  from  conviction  of  the  truth  | 

resulting  from  diligent  investigation,  the  result  is  the  same  as- 
if  the  obligee  has  actual  knowledge.    Graves  v.  Lebanon  Nat.  \ 

Bank,  10  Bush,  23;  Ashiielot  Sav.  Bank  v.  Albee,  63  N.  H.      '  ' 

152.  We  should  say  in  passing  that  the  first  case  cited  has^ 
not  been  followed  except  in  cases  where  the  misleading  repre- 
sentation was  made  directly  to  the  proposed  surety.  The  rule  ' 
has  no  application  to  a  mere  assertion  of  an  opinion  or  con-  j 
dition,  as  in  this  case,  where  the  error,  if  error  there  were, 
was  owing,  at  the  worst,  to  such  inattention,  even  negligence, 
as  to  the  conduct  of  a  trusted  employee,  as  is  common  between^ 
annual  settlement  days.  Speaking  on  this  subject  in  the  Law 
of  Suretyship  by  Steains  at  §  106,  tlie  author  says: 

"Fraud  will  not  be  imputed  because  the  creditor,  by  rea-  I 

son  of  negligence  or  inattention  to  his  own  affairs,  does  not  i 

know  of  the  facts  which  materially  affect  the  surety  risk." 

We  recognize  that  there  are  authorities  which  arguendo  at 
least  go  further  than  above  indicated,  but  the  better  rule,  it. 
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seems,  and  the  weight  of  authority  is  that  something  more 
than  mere  innocent  misrepresentation — ^misrepresentation 
through  ordinary  negligence  or  the  expression  of  an  opinion — 
is  necessary  to  constitute  fraud  equivalent  to  actual  fraud  so 
as  to  discharge  a  surety. 

It  may  be  stated  as  a  rule  that  upbn  the  proposed  obligee 
in  a  surety  bond  being  applied  to  for  information  l)y  the  pro- 
posed surety  as  to  the  previous  conduct  of  the  proposed  princi- 
pal obligor,  it  is  his  duty  to  make  full  disclosure  of  all  ma- 
terial facts  within  his  knowledge  bearing  on  the  risk,  and  if 
he  fails  to  do  so,  or  knowingly  makes,  in  response  to  the  in- 
quiry, false  representations  as  to  such  facts  or  ignorantly  does 
so,  but  imder  such  circumstances  as  would  naturally  lead  the 
inquirer  to  believe  the  representations  to  be  based  on  an  in- 
vestigation, as,  for  instance,  representations  by  a  director  of  a 
bank  charged  with  the  duty  of  investigating  tli^accounts  of 
its  cashier,  and  the  proposed  surety  i^  induced  thereby  to  sign 
the  bond,  he  may  avoid  liability  thereon  on  the  ground  of 
fraud ;  yet  an  innocent  false  representation  under  the  circum- 
stances stated,  which  is  the  assertion  of  a  mere  opinion  or  the 
existence  of  a  fact  not  derived  from  investigation  or  made 
under  such  circumstances  as  to  suggest  such  derivation  but 
entertained  and  made  through  mere  ordinary  negligence,  is 
immaterial.  Applying  that  here,  we  reach  the  conclusion  that 
the  claim  of  fraud  in  obtaining  the  bond  was  not  sustained  by 
the  evidence. 

The  further  question  of  whether,  in  any  event,  the  plaintiff 
would  be  bound  by  the  representations  of  its  employee  in  ob- 
taining the  bond,  they  not  having  been  specially  authorized 
and  not  being  within  the  scope  of  his  ordinary  duties,  we  will 
pass  without  discussion,  but  refer  on  the  subject  to  Am,  J3. 
Co.  V.  PauLy,  170  U.  S.  133,  18  Sup.  Ct  552.  That  case 
would  seem  to  rule  lie  question  in  favor  of  the  respondent 

Next  in  logical  order  is  the  suggestion  that  the  bond  did  not 
take  effect  a^  of  the  date  of  the  contract  nor  until  the  delivery, 
which  occurred  May  6th  after  such  date,  and  there  is  no  proof 
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I)ut  what  the  defalcation,  such  as  occurred,  took  place  before 
that  date.  It  is  not  questioned  but  what  when  a  bond  on  its 
face  indicates  the  intention  of  all  parties  thereto  to  be  that  it 
^shall  cover  a  period  comiAencing  prior  to  the  time  of  the  de- 
livery, it  will  be  given  effect  accordingly^  but  it  is  insisted  the 
indications  here  are  to'  the  contrary,  in  that  the  bond  when 
first  presented  for  signature  ended  vrith  "This  bond  is  to 
expire  with  time  of  service  as  specified  in  contract,"  and 
before  it  was  signed  that  was  changed  to  the  following:  "This 
bond  will  expire  one  year  from  date  hereof."  We  are  unable 
to  draw  the  inference  which  the  learned  counsel  for  appellants 
do  from  that  circumstance.  It  seems  that  the  change  was 
made  so  as  to  render  the  period  covered  by  the  surety  contract 
certain.  The  time  of  the  termination  of  the  period  was  by 
the  change  rendered  unmistakable,  whereas  before  it  was  un- 
certain. TWtime  of  its  commencement  was,  by  necessary  in- 
ference at  least,  fixed  by  reference  to  the  contract  The  term 
was  expressly  made  one  year  commencing  with  the  date  of 
the  bond.  That  date  was  February  11th,  the  date  of  the  con- 
tract. The  condition  of  the  bond  was  for  the  performance  of 
all  the  obligations  of  the  contract  entered  into  on  such  date. 
That  would  seem  to  indicate  expressly  that  the  bond  was  in- 
tended to  take  effect  contemporaneously  with  the  date  of  the 
contract 

In  JEina  L.  Ins.  Co.  v.  Am.  8.  Co.  34  Fed.  291,  we  have 
a  situation  very  closely  analogous  to  the  one  before  us.  The 
bond  was  dated  June  15, 1884.  It  was  not  delivered  till  July 
15th  thereafter.  A  certificate  of  character  of  the  obligor  had 
been  furnished  with  a  blank  therein  to  be  filled  up  with  the 
•date  of  the  bond.  "Jime  15,  1884,"  was  written  therein.  The 
bond  declared  that  it  was  made  on  that  date  and  was  in  con- 
sideration of  a  premium  for  the  term  of  twelve  months  ending 
June  15, 1885.  In  that  situation  the  court  held  that  the  bond 
took  effect  upon  its  delivery,  by  relation,  as  of  its  date.  The 
rule  on  this  subject  may  be  stated  thus :  In  general  a  bond 
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speaks  from  its  date,  but  upon  proof  that  it  was  delivered  at 
a  later  time,  the  primary  presumption  is  displaced  by  one  that 
it  was  intended  to  take  effect  from  its  delivery  only,  unless  by 
its  terms  it  satisfactorily  appears  that  the  parties  intended 
the  instrument  to  take  effect  from  its  date  or  some  other  time. 
To  that  effect  are  Supreme  Council  G.  K.  v.  Fidelity  &  C. 
Co.  63  Fed.  48 ;  Hatch  v.  Attleborough,  97  Mass.  633 ;  Oregon 
R.  &  N.  Co.  V.  Swinburne,  22  Oreg.  574,  30  Pac  322;  Mc- 
Jntire  v.  Linehan,  178  Mass.  263,  59  K  E.  767;  Hudson  v. 
Miles,  185  Mass.  582,  71  K  E.  63. 

The  finding  and  the  special  verdict^  in  view  of  the  fore- 
going, fully  support  the  judgment  contrary  to  the  contention 
of  appellants'  counsel.  As  we  have  seen,  the  bond  took  effect 
as  of  date  of  the  contract  It  is  expressly  found  that  the  de- 
falcation occurred  during  the  period  commencing  with  service 
under  the  contract  and  terminating  when  such  ibrvice  ceased. 
So  we  pass  this  branch  of  the  case  without  further  discussion. 
Counsel's  contention  in  regard  to  it  seems  to  be  based  on  the 
mistaken  idea  that  the  bond  did  not  take  effect  till  the  date  of 
its  delivery  and  that  the  defalcation,  so  far  as  any  occurred, 
took  place,  or  may  have  taken  place,  for  aught  that  appears 
in  the  case,  between  the  date  of  the  contract  and  the  time  of 
«uch  delivery. 

It  stands  as  a  verity  in  the  case  that  Oeorge  Barnard  appro- 
priated to  his  own  use  $134.81  which  he  ought  to  have  paid 
over  to  the  respondent.  That  misappropriation  is  conceded, 
and  the  only  objections  to  the  judgment  in  respect  thereto 
have  now  been  ruled  in  favor  of  the  respondent,  except  as  re- 
gards matters  claimed  to  have  extinguished  the  liability  after 
it  accrued.  Those  matters  are  three  in  number,  none  of  which 
were  pleaded  by  the  appellants,  viz.:  (1)  The  surety  was  re- 
leased by  reason  of  the  respondent  having  made  a  contract 
with  the  principal  obligor  permitting  him  to  repay  the  money 
misappropriated  by  working  a  sufficient  length  of  time  to  bal- 
ance the  same  with  his  wages.     (2)  Duties  were  imposed  on 
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such  obligor  not  contemplated  by  the  contract,  materially  in- 
creasing the  risk  of  the  surety.  .(3)  Respondent  prejudicially 
retained  the  unfaithful  employee  in  its  service  after  discov- 
ering his  delinquency,  concealing  the  situation  from  the 
surety.  They  were  clearly  all  defensive  matters,  required 
t<>  be  specially  pleaded  in  Qrder  to  entitle  the  appellants  to 
avail  themselves  of  them.  Some  evidence  in  respect  to  such 
matters  was  drawn  out  before  the  referee,  but  it  is  clear  they 
were  not  considered  within  the  issues  to  be  tried  before  him. 
He  was  asked  to  make  a  finding  in  respect  to  one  of  them  and 
the  request  was  refused.  That  refusal  was  excepted  to  and 
such  exception  was  sustained  upon  the  hearing  before  the 
court  on  the  motion  to  confirm  the  referee's  report.  When 
the  trial  of  the  issue  reserved  was  had  counsel  for  appellants 
endeavored  to  introduce  evidence  to  establish  the  impleaded 
defenses,  and  the  same,  as  a  rule,  was  excluded,  the  court  hold- 
ing that  they  were  not  within  the  issues  presented  for  trial, 
and  that  if  appellants  desired  to  have  such  matters  litigated, 
they  not  having  been  pleaded  in  the  first  instance,  leave  to 
amend  should  have  been  requested  upon  the  trial  before  the 
referee.  Counsel  then  proposed  amendments  obviating  the 
difficulty  and  offered  to  pay  any  reasonable  terms  that  might 
be  imposed  as  a  condition  of  the  favor  being  granted,  but  no 
showing  was  made  excusing  the  failure  to  bring  in  the  pro- 
posed defenses  at  the  first  opportunity,  or  failure  to  bring 
them  in  by  proper  amendments  before  the  referee.  In  that 
situation,  upon  objection  by  counsel  for  respondent,  permis- 
sion to  amend  the  answer  as  desired  was  denied.  The  appli- 
cation was  addressed  to  the  sound  discretion  of  the  court,  and 
in  view  of  the  failure  to  excuse  the  delay,  as  indicated,  it  is 
considered  that  such  discretion  was  properly  exercised  in  re- 
spondent's favor.  That  conclusion  renders  it  unnecessary  to 
Qonsider  whether  there  was  evidence  establishing  the  facts 
claimed  by  appellants'  counsel  as  to  any  of  such  three  defen- 
sive matters  or  the  legal  result  that  would  flow  from  the  ex- 
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istence  of  such  facts  if  they  were  legitimately  established  ia 
the  case. 

The  remaining  important  question  is  this:  Is  there  evi- 
dence to  sustain  the  finding  as  to  the  shortage  in  building 
material  of  $502.29  ?  There  seems  to  be  a  fatal  defect  in  th©^ 
proof  as  to  that  matter,  in  that  there  was  no  evidence  offered 
showing  the  amount  of  stock  on  hand  at  the  date  of  the  con- 
tract. There  was  an  inventory  taken  of  the  stock  December 
31,'  1900,  nearly  a  month  and  a  half  before  the  bond  took 
effect  The  correctness  of  that  inventory  was  fairly  estab^ 
lished.  The  shortage  claimed  was  arrived  at  by  adding  to  the 
stock  as  per  such  inventory  all  material  shipped  into  the  yard 
thjBreafter  up  to  November  28,  1901,  shown  by  the  invoices 
sent  to  George  Barnard  as  representing  the  shipments  and  de- 
ducting therefrom  the  lumber  sold,  as  indicated  by  the^sales 
book  kept  by  him,  and  assuming,  without  making  any  allow^ 
ance  for  waste  or  breakage  and  other  causes  characteristic  of 
such  a  business  as  the  same  was  carried  on,  that  the  result 
indicated  the  correct  amount  of  stock  that  ought  to  be  on  hand. 
Such  result  was  then  taken  from  the  inventory  of  !N  ovember 
28th  aforesaid,  which  was  fairly  verified,  and  the  balance  was 
claimed  to  be  the  fraudulent  shortage.  The  referee  adopted 
that  view.  For  aught  that  appears  the  entire  shortage  might 
have  occurred  between  the  date  of  the  first  inventory  and  that 
of  the  contract,  and  again  it  might  be  accounted  for  to  a  con- 
siderable extent  by  ordinary  waste  in  the  operation  of  the- 
yard. 

There  was  ample  proof  showing  with  reasonable  certainty 
that  considerable  waste  during  a  period  of  nearly  a  year  would 
necessarily  occur  in  a  lumber  yard,  as  the  one  in  question  was 
operated,  by  reason  of  breakage  and  the  substitution  of  a 
merchantable  board  now  and  then  in  making  a  sale  for  an 
unmerchantable  one,  letting  the  latter  go  in  without  making 
account  thereof,  and  to  avoid  losing  a  customer  selling  lum- 
ber of  a  given  length  for  shorter  stuff  when  the  latter  was- 
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wanted  but  was  not  in  stocL  Without  going  into  the  evidence 
in  detail,  showing  fully  the  grounds  thereof,  serious  doubt  is 
entertained  by  the  court  as  to  whether  the  finding  could  be 
sustained,  in  any  event,  on  account  of  the  referee  and  the 
court  assuming  that  the  lumber  shown  to  be  on  hand  at  one 
time,  with  the  additions  to  the  stock  thereafter  made,  should 
exactly  balance  the  sales  and  lumber  on  hand  nearly  a  year 
later,  in  face  of  the  uncontradicted  evidence  and  common 
knowledge,  we  may  well  say,  that  there  is  necessarily  consid- 
erable waste  in  such  a  business.  There  is  quite  persuasive 
evidence  in  the  record  other  than  that  in  respect  to  ordinary 
waste,  tending  to  show  how  some  of  the  shortage  probably  oo- 
curred  entirely  consistent  with  the  integrity  of  Oeorge  Bar- 
nard,  but  as  the  final  conclusion  we  have  reached  follows  nec- 
essarily from  a  palpable  defect  in  the  proof  as  to  the  amount 
of  lumber  on  hand  at  the  date  of  the  contract  we  will  not  fur- 
ther discuss  the  question  of  whether,  aside  from  that,  the  find- 
ing of  the  referee  could  be  supported  as  not  contrary  to  the 
clear  preponderance  of  the  evidence. 

Counsel  for  respondent  assumed  that  the  record  of  the  busi- 
ness as  conducted  by  George  Barnard  showed  prima  facie,  as 
against  the  surety,  the  amount  of  lumber  received  and  the 
sales  made.  The  referee  and  the  court  adopted  that  view. 
Counsel  for  appellants  insist  that  the  books  and  records  kept 
by  George  Barnard  other  than  books  of  account,  within  the 
meaning  of  the  statute,  properly  verified,  were  mere  hearsay 
evidence  as  against  the  surety,  and  that  as  the  correctness  of 
the  invoices  purporting  to  show  the  additions  to  the  yard  was 
not  verified,  there  was  a  total  failure  of  proof  as  to  the  surety 
regarding  the  additions  to  the  stock  after  the  inventory  of 
December,  1900.  As  to  the  transactions  commencing  with 
work  under  the  contract,  the  records  kept  by  George  Barnard 
of  receipts  and  sales  of  lumber  were  evidence  against  him, 
and  his  surety  likewise,  because  that  matter  was  covered  by 
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the  contaract,  in  that  it  required  all  transactions  to  be  entered 
npon  the  books  and  the  correctness  thereof  to  be  vouched  for 
by  the  employee.  The  rule  is  that  books  kept  by  a  principal 
obligor  as  part  of  his  duties  are  evidence  against  the  surety. 
Williamsburg  City  F.  Ins.  Co.  v.  Frothvngham,  122  Mass. 
391 ;  AgrictUtural  Ins.  Co.  v.  KeeUr,  44  Conn.  161 ;  Bricker 
V.  Stone,  47  Mo.  App.  530 ;  2  Ency.  of  Ev.  676.  But  as  to  the 
period  between  December  31,  1900,  and  February  11,  1901^ 
the  invoices  and  sales  book  were  not  evidence  against  the 
surety.  So  the  case  was  left  with  absolutely  no  proof  of  the 
amount  of  lumber  on  hand  when  the  bond  was  taken. 

We  are  not  unmindful  of  the  decision  in  Clark  v.  Wilkin- 
son, 59  Wis.  543,  18  N.  W.  481,  to  the  effect  that  where  a 
guardian  pursuant  to  an  order  of  court  gives  a  second  and 
additional  bond  the  presumption,  in  the  absence  of  evidence 
to  the  contrary,  is  that  there  has  been  no  previous  misappro- 
priation. That  was  based  on  the  facts  of  that  case,  particu-^ 
larly  those  with  reference  to  regular  accounting  of  the  guard- 
ian and  approval  of  his  accounts.  Generally  speaking,  it  can- 
not be  presumed  in  a  case  of  this  sort  that  there  has  been  na 
defalcation  between  the  date  of  a  settlement  made  some  time 
prior  to  the  giving  of  the  bond  and  such  time.  That  is  rec- 
ognized in  the  case  cited.  A  pretty  full  discussion  of  that 
subject  will  be  found  in  Anaheim  U.  W.  Co.  v.  Parker,  101 
CaL  483,  35  Pac  1048. 

Trustees  of  Schools  v.  Smith,  88  111.  181,  is  quite  analogous 
to  the  case  in  hand  on  the  subject  under  discussion.  There 
a  person  was  his  own  successor  to  the  office  of  school  treasurer. 
He  gave  a  new  bond  at  the  commencement  of  his  second  term. 
Subsequently  he  was  found  to  be  a  defaulter.  In  a  prosecu- 
tion to  recover  of  his  bondsmen  it  was  insisted  that  proof  of 
the  amoimt  of  money  which  he  ought  to  have  had  in  his  hands 
at  the  commencement  of  the  second  term  was  prima  facie 
proof  that  he  had  it  in  fact,  and  cast  upon  the  bondsmen  the 
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T>urden  of  proving  the  contrary.    The  court  said  in  respect  to 
the  matter: 

"The  defalcation  is  established,  but  the  time  at  which  it 
occurred,  whether  during  the  first  term  or  subsequent  to  the 
reappointment,  does  not  appear,  and  we  do  not  see  why  it  may 
not  as  well  be  presumed  that  the  treasurer  misappropriated 
the  money  during  the  time  of  his  first  term  of  oflSce  as  during 
the  time  which  elapsed  after  his  reappointment" 

It  may  be,  as  indicated  in  some  of  the  authorities  cited  in 
Anaheim  U.  W.  Co.  v.  Parlcer,  supra,  that  proof  of  money  or 
property  being  in  the  hands  of  the  principal  obligor  shortly 
before  the  giving  of  the  bond  would  be  some  evidence  of  its 
being  in  his  possession  at  the  later  date,  but  that  could  hardly 
extend  to  a  period  of  a  month  and  a  half,  and  if  it  could  and 
the  rule  were  applicable  to  this  case  there  wou^  1  still  be  a 
failure  of  proof  as  to  additions  to  the  yard  and  sales  out  of 
the  yard  in  the  meantime,  because  of  the  sales  book  and  un- 
verified inyoices  not  being  evidence  against  the  surety  as  to  the 
period  before  the  date  of  the  contract 

It  is  the  opinion  of  the  court  that  on  account  of  the  fatal 
infirmity  in  the  proof,  as  above  indicated,  the  judgment  re- 
specting the  shortage  in  building  material  must  be  reversed. 
If  a  reasonable  probability  were  apparent  that  the  failure 
of  proof  might  be  supplied  the  court  would  be  inclined  to  re- 
mand the  case  for  a  further  hearing,  but  since  it  seems  the 
condition  is  otherwise,  and  counsel  for  appellants  freely  ad- 
mitted on  the  argument  that  all  the  proof  was  produced  before 
the  referee  which  was  obtainable,  it  is  considered  that  the  liti- 
gation should  be  terminated  with  this  hearing.  The  counsel 
evidently  presented  the  case  of  the  respondent  in  the  most 
favorable  aspect  the  evidence  discovered,  or  reasonably  discov- 
erable, would  permit  Therefore,  to  prolong  the  litigation 
would  only  cause  needless  expense  upon  both  sides. 

By  the  Court. — The  judgment  as  to  the  allowance   for 
5?hortage  in  building  material  is  reversed.     As  to  the  costs 
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taxed  in  the  court  below  of  $101.01,  and  the  shortage  in 
money  received  for  lumber  sold,  $134.81,  with  interest  on,  the 
latter  from  the  time  of  the  commencement  of  the  action  up 
to  the  time  of  the  rendition  of  the  judgment  appealed  from, 
such  judgment  is  affirmed  as  of  its  date. 

Cassoday,  0.  J.,  took  no  part 


Williams,  Appellant,  vs.  Kimbebly  &  Claek  Company, 
Eespondent 

March  20^April  9,  1907. 

Matter  and  servant:  Injury  from  incompetence  of  feUotoservant: 
Pleading:  Assumption  of  risk:  Reliance  on  promise  to  remove: 
Reasonable  time, 

1.  In  an  action  for  personal  injury  alleged  to  have  been  caused  by 

Incompetence  of  a  conmion  laborer,  plaintifT's  fellow-servant,  a 
complaint  showing  that  plaintiff  had  continued  in  defendant's 
service,  exposed  to  the  known  risk  from  such  incompetence,  for 
ten  days  after  defendant  had  promised  to  replace  the  laborer 
by  a  competent  person,  does  not  necessarily  show  that  such 
time  was  so  unreasonably  long  for  the  substitution  of  another 
laborer  that  plaintiff  must  be  deemed  to  have  assumed  the  risk. 
Facts  to  show  that  the  time  was  not  unreasonable  might  be 
given  in  evidence,  though  not  pleaded. 
t.  An  allegation  that  defendant  negligently  continued  the  laborer 
in  the  service  after  the  promise  to  remove  him  should  not  be 
construed  as  showing  that  the  ten  days  was  an  unreasonable 
time,  since  a  master's  failure  to  remove  an  incompetent  em- 
ployee at  once  is  negligence  in  the  sense,  at  least,  of  being  con- 
duct subjecting  him  to  liability  to  other  employees. 

2.  The  rule  justifying  an  employee  in  temporary  exposure  to  known 

risk  upon  the  employer's  promise  to  remove  the  danger  ap- 
plies to  risks  arising  from  the  incompetence  of  fellow-servants 
as  well  as  to  those  from  dangerous  machinery;  and  no  distinc- 
tion is  made  between  fellow-servants  using  complicated  and 
dangerous  machinery  and  those  using  simple  tools  and  imple- 
ments or  none  at  all. 
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[4.  Whether  a  promise  to  repair  is  any  less  effective  to  relieve  a 
workman  from  assmnption  of  risk  from  a  simple  tool  than  in 
case  of  complicated  ones,  not  decided.] 
5.  Facts  alleged  in-  the  complaint  in  this  case  as  to  the  incompe- 
tence of  plaintiff's  fellow-servant  and  his  negligence  in  throw- 
ing blocks  of  wood  into  a  rack  from  which  plaintiff  took  them, 
to  put  them  into  a  harking  machine,  are  Tield  not  to  show  that 
the  risk  of  being  struck  and  injured  by  blocks  so  thrown  was 
BO  obvious,  imminent,  momentary,  constant,  and  unavoidable^ 
that  no  reasonably  prudent  person  would  expose  himself  to  it 
even  temporarily;  and  on  demurrer,  therefore,  the  case  cannot 
be  held  to  be  within  the  exception  to  the  rule  justifying  plaint- 
iff in  remaining  at  work  for  a  reasonable  time  in  reliance  upon 
the  employer's  promise  to  remove  the  incompetent  fellow-serv- 
ant. 


Appeal  from  an  order  o£  the  circuit  court  for  Winnebago 
county:  Geo.  W.  Bubnell,  Circuit  Judge.    Reversed. 

The  appeal  is  from  an  order  sustaining  demurrer  to  a  com- 
plaint setting  forth  a  cause  of  action  for  personal  injuries  to 
the  plaintiff,  an  employee  of  the  defendant^  resulting  from 
the  incompetence  and  negligence  of  a  fellow-servant  Tho 
complaint  sets  forth  that  the  plaintiff  was  engaged  in  puttings 
blocks  of  wood  into  a  barking  machine,  which  process  en- 
grossed his  attention  closely ;  that  it  was  the  duty  of  another 
employee,  known  as  a  block  piler,  to  cast  the  blocks  of  wood 
into  a  rack  placed  near  the  barking  machine  so  as  to  be  con- 
venient to  plaintiff's  hand ;  that  the  block  piler  »t  the  time  in 
question  was  one  Van  Haund,  a  Hollander,  who  is  alleged  to* 
have  been  incompetent  by  reason  of  being  careless  and  reck- 
less in  not  taking  sufficient  time  to  place  the  blocks  in  the 
rack,  but,  on  the  contrary,  was  accustomed  to  throw  them 
carelessly  upon  and  into  said  rack  so  that  they  frequently 
came  over  the  same,  endangering  the  plaintiff  while  engaged 
in  his  work.  It  is  specifically  alleged  that  the  barking  ma- 
chine engrossed  plaintiff's  attention  so  that  he  could  not  per- 
form his  work  and  watch  the  block  piler  at  the  same  time  or 
know  that  there  was  danger  of  being  struck  by  a  negligently 
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thrown  block  so  as  to  avoid  the  same.  Also,  that  Van  Haund 
understood  no  English  and  the  plaintiff  no  Dutch,  so  that  he 
could  not  expostulate  with  or  give  directions  to  the  piler.  It 
is  further  alleged  that  the  defendant,  well  knowing  the  igno- 
rance and  incompetence  of  the  block  piler,  continued  him  in 
his  employ  until,  on  the  3d  day  of  February,  by  his  negli- 
gence of  the  kind  described,  a  block  of  wood  was  thrown  over 
and  against  the  plaintiff  when  engaged  in  his  work  and  he  re- 
ceived serious  injury*  It  is  further  alleged  that  prior  to  the 
time  of  injury  plaintiff  had  repeatedly  protested  to  the  mas- 
ter against  the  incompetence  of  this  block  piler,  explaining 
the  characteristics  of  such  incompetence  and  the  character  of 
the  peril  therefrom,  and  that,  especially  about  ten  days  prior 
to  the  injury,  he  had  "entreated"  that  the  block  piler  be  dis- 
charged and  a  competent  one  employed;  that  thereupon  the 
defendant,  by  its  foreman,  agreed  that  it  would  discharge 
the  block  piler  and  would  employ  a  competent  person  to  act, 
whereupon  plaintiff,  relying  upon  such  promises  and  believ- 
ing they  would  be  fulfilled  and  a  competent  person  employed, 
remained  in  his  employment  until  the  day  of  the  injury. 
Other  averments  generally  necessary  to  the  cause  of  action  are 
not  involved  in  the  discussion  and  need  not  be  stated.  The 
defendant  demurred  to  this  complaint  on  the  ground  that  it 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
which  demurrer  was  sustained  by  order  July  21,  1906,  from 
which  plaintiff  appeals. 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
Classon  &  Frank. 

For  the  respondent  there  was  a  brief  by  Vilas,  Vilas  & 
Freeman,  and  oral  argument  \>j  C.  A.  Vilas. 

Dodge,  J.     1.  The  first  ground  of  attack  upon  the  com- 
plaint is  predicated  upon  the  contention  that  on  its  face  it 
shows  that  the  plaintiff  continued  his  exposure  to  the  known 
risk  from  his  fellow-servant's  incompetence  and  negligence 
Toi.  131  — 20 
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for  more  than  the  time  reasonably  necessary  to  enable  the 
master  to  perform  its  promise  to  substitute  a  competent  and 
careful  workman.  The  law  on  this  subject  is  in  no  wise  in 
dispute.  The  employee  is  relieved  from  his  ordinary  assump- 
tion of  the  risks  of  his  fellow-servant^s  negligence  upon  the 
master's  promise  to  remove  that  danger  only  for  a  time  rea- 
sonably required  to  perform  that  promise.  Hea^icocJc  v.  Mil- 
waukee-Platteville  L.  &  Z.  M.  Co.  128  Wis.  46,  107  N.  W. 
463;  Coolidge  v.  Hallmer,  126  Wis.  244,  105  N.  W.  568; 
Erdman  v.  Ill  8.  Co.  95  Wis.  6,  69  K  W.  993 ;  Ferriss  v. 
Berlin  M.  Works,  90  Wis.  541,  63  K  W.  234;  Stephenson  v. 
Duncan,  73  Wis.  404,  41  N.  W.  337.  When  such  reasonable 
time  has  expired  the  master's  promise  is  broken  to  the  knowl- 
edge of  the  employee,  and  he  can  no  longer  be  considered  as 
relying  thereon.  What  such  reasonable  time  may  be  wiU,  of 
course,  vary  very  much  with  the  circumstances.  An  engineer 
or  a  head  sawyer  in  a  sawmill,  remote  from  settlement,  might 
be  much  more  difficult  to  replace  with  a  competent  substitute 
than  a  mere  common  laborer  in  a  vicinity  where  laborers  were 
numerous ;  or  the  defect  in  a  machine  might  be  of  such  char- 
acter as  to  necessitate  sending  for  new  parts  to  a  remote  place 
of  manufacture.  Hence,  ordinarily,  the  question  is  one  for 
the  jury.  ISTevertheless,  the  situation  presented  may  be  so 
clear  that  reasonable  minds  could  not  differ  with  reference  to 
the  inference  from  all  the  circumstances,  and  in  such  case  it 
may  well  be  the  duty  of  the  courts  with  all  the  facts  before  it, 
to  hold  as  matter  of  law  that  the  reasonable  time  has  been  ex- 
ceeded. This  we  did  in  the  recent  case  of  Heathcoch  v.  Mil- 
waukee-Platteville  L.  &  Z.  M.  Co.,  supra,  where  it  was  held 
that  seven  days,  under  the  circumstances  there  presented, 
transgressed  the  reasonable  time  necessary  to  guard  the  mouth 
of  a  mine  by  a  railing.  Upon  the  authority  of  that  case  there 
could  be  little  doubt  that  ten  days  exceeded  the  time  required 
cither  to  procure  a  common  laborer  in  the  place  of  the  one 
whose  incompetence  was  complained  of  or  to  substitute  some 
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other  common  laborer  already  in  defendant's  employ,  in  the 
absence  of  very  clear  showing  of  serious  obstacles  to  so  doing. 
But  it  is  not  at  all  essential  to  good  pleading  that  the  evi- 
dence  of  such  excuse,  if  any  there  be,  should  be  pleaded,  hence 
the  failure  of  such  facts  to  appear  in  the  complaint  does  not 
necessarily  negative  iheir  existence;  and,  while  we  confess 
that  it  is  difficult  to  conceive  of  any  circumstances  which  could 
protract  for  so  long  a  period  the  time  requisite,  we  are  not 
prepared  to  say  that  none  could  exist,  and  therefore  must  hold 
that  the  mere  allegations  of  the  complaint,  construed  of  course 
with  broad  liberality  in  favor  of  the  cause  of  action,  do  not 
necessarily  show  that  the  ten  days'  period  in  question  was  un- 
reasonable. 

Our  attention  is  urged  to  Stephenson  v.  Duncan,  73  Wis. 
404,  41  K  W.  337,  where  it  was  held  that  the  complaint 
itself  showed  a  similar  period  of  ten  days  to  be  unreasonable 
for  protecting  a  dangerous  saw. '  That  case,  however,  turned 
upon  an  express  allegation  of  the  complaint  that,  before  the 
injury  and  after  the  promise  to  repair,  the  defendant  had 
ample  time  and  opportunity  to  make  the  repair  but  neglected 
to  do  so.  Indeed,  the  court  expressly  said  that  but  for  such 
all^ation  it  could  not  be  said,  as  matter  of  law,  that  ten  days 
was  so  unreasonable  a  period  as  to  exclude  expectation  that 
the  defendant  would  make  good  his  promise  to  repair.  In 
Jthe  complaint  before  us  we  find  no  such  allegation,  except, 
perhaps, 'that  the  defendant  negligently  continued  the  block 
piler  in  its  employ  after  said  promise  to  remove  him.  We 
cannot  say  that  this  allegation  must  be  construed  as  denying 
plaintiff's  cause  of  action.  It  must  be  remembered  that  the 
master  owes  the  duty  of  immediate  removal  of  an  incompetent 
employee  whenever  he  acquires  knowledge  of  such  incompe- 
tence ;  hence  he  is  guilty  of  negligence  in  failing  so  to  remove, 
in  the  sense  at  least  of  conduct  subjecting  him  to  liability  to 
other  employees.  Kamp  v.  Coxe  Bros.  &  Co,  122  Wis.  206, 
219,  99  N.  W.  366. 
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2.  Certain  other  radical  grounds  of  attack  upon  the  com- 
plaint are  presented,  though  not  with  perfect  clarity  as  ta 
either  the  principle  contended  for  or  their  application  to  the 
situation.  One  of  these  positions  taken  by  the  trial  court,  and 
apparently  still  sought  to  be  sustained  by  respondent,  is  thus 
stated  by  the  trial  court: 

"That  the  rule  where  the  danger  is  known  and  appreciated 
by  the  servant,  and  he  remains  in  the  employment  upon  the 
promise  of  the  master  to  remedy,  he  does  not  assume  the  risk, 
applies  only  in  cases  of  dangerous  machinery  where  the  mas- 
ter is  presumed  to  have  a  better  knowledge  of  the  danger  than 
the  servant  In  other  words,  that  it  has  no  application  to  or- 
dinary labor  which  requires  only  the  use  of  implements  with 
which  the  servant  is  as  familiar  as  the  master.  This  seems 
to  be  a  tolerably  well-settled  rule  according  to  the  authorities." 

If  by  this  is  meant  that  the  rule  justifying  an  employee 
in  temporary  exposure  to  known  risk  upon  employer's  promise 
to  remove  the  danger  has  no  application  except  to  risks  from 
dangerous  machinery,  it  is  directly  antagonized  by  several 
of  our  own  decisions,  holding  that  it  does  apply  to  risks  aris- 
ing from  incompetence  of  fellow-servants  which,  but  for  such 
promise,  the  employee  would  be  held  to  assume.  Maitland  v. 
Gilbert  P.  Co.  97  Wis.  476,  485,  72  N.  W.  1124;  Curran  v, 
A,  H.  Stange  Co.  98  Wis.  598,  606,  74  N.  W.  377;  Kamp  v. 
Coxe  Bros.  <&  Co.  122  Wis.  20G,  99  N.  W.  366.  True,  there  is 
an  expression  of  doubt  whether  it  applies  to  a  defective  place 
of  work,  such  as  a  caving  ditch,  in  Showalier  v.  Fairbcunks,  M. 
&  Co.  88  Wis.  376,  382,  60  N.  W.  257,  but  no  attempt  at  de- 
cision to  that  effect  was  there  made.  That  doubt  would  seem 
to  have  been  resolved  in  favor  of  the  application  of  the  rule 
in  Yerkes  v.'N.  P.  R.  Co.  112  Wis.  184,  8?  N.  W.  83,  where 
it  was  applied  to  a  place  of  work  rendered  unsafe  by  a  slant- 
ing footboard,  and  in  Heathcock  v.  MilwavJcee-PlaUeville  L. 
&  Z.  M.  Co.  128  Wis.  46,  107  N.  W.  463,  where  the  danger 
arose  from  an  unguarded  excavation  in  proximity  to  plaint- 
iff's place  of  work.     The  argument  against  the  liability  of  a 
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master  pending  a  promise  to  repair  or  remove  the  danger  that 
the  peril  is  open  and  obvious  and  as  well  known  to  the  servant 
as  the  master  indicates  complete  oversight  of  the  real  princi- 
ple involved.  Such  fact  indeed  leads  in  some  cases  to  a  pre- 
sumption that  the  servant  assumes  the  risk  in  absence  of  pro- 
test, but  the  very  principle  at  the  foundation  of  the  rule  now 
under  consideration  is  that  the  servant  rebuts  that  presump- 
tion by  a  protest  and  reliance  on  the  master's  promise  to  re- 
move the  peril ;  which  assumes,  to  start  with,  that  the  danger 
is  open  and  obvious,  at  least  to  the  servant^  or  he  would  have 
no  reason  to  protest  To  hold  that  a  rule  which  in  its  very 
nature  can  have  no  application  unless  the  danger  is  obvious 
does  not  apply  where  it  is  obvious,  is  a  contradiction  in  terms, 
and  the  negation  of  the  existence  of  any  such  rule.  The  true 
principle  is  that  a  servant  may,  and  in  law  is  presumed  to, 
assume  a  risk  of  which  he  has  knowledge,  but  that  he  avoids 
such  assumption  if  he  protests  and  is  induced  by  the  master's 
promise  to  remove  the  danger  to  incur  that  risk  for  a  time 
reasonably  requisite  for  its  removal.  It  is  not  at  all  bottomed 
upon  any  assumed  superiority  of  knowledge  in  the  master,  as 
is  the  general  duty  ^  furnish  reasonably  safe  tools  and  appli- 
ances {Stork  V.  Chas.  Stolper  C.  Co.  127  Wis.  318,  322,  106 
IT.  W.  841) ,  but  upon  the  right  of  the  employee  to  refuse  to 
assume  the  risk  of  a  peril  which  he  knows  as  well,  or  even  bet- 
ter, than  his  employer.  Obviously  there  is  no  distinction  in 
reason  because  the  danger  results  from  the  incompetence  of  a 
fellow-servant  using  complicated  and  dangerous  machinery 
instead  of  simple  tools  and  implements,  or  none  at  all.  The 
peril  from  negligence  in  swinging  a  sledge  or  a  pick  is  as 
much,  and  no  more,  assimied  than  if  he  were  running  a  saw  or 
an  engine.  The  co-employee  has  as  much  right  to  refuse  to 
submit  to  the  one  peril  as  to  the  other,  and  may  as  well  be 
induced  to  continue  by  promise  of  speedy  removal  of  the  in- 
competent fellow-servant.  Indeed,  the  simplicity  of  the  op- 
eration would  seem  to  enhance  the  probability  that  he  might 
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do  80  consistently  with  reasonable  care.  Thorough  search  dis- 
closes no  authority  for  any  distinction  between  such  cases. 
The  respondent's  citations  all  refer  to  promised  repair  of 
tools,  appliances,  or  place  of  labor  and  not  to  removal  of  in- 
competent fellow-servants.  Whether  a  promise  to  repair  is 
any  less  effective  to  relieve  a  workman  from  assumption  of 
risk  from  a  simple  tool  than  in  case  of  complicated  ones  has 
not  been  decided  in  Wisconsin  and  need  not  be  now,  for  the 
question  is  not  presented.  We  are  convinced  that  no  distinc- 
tion in  that  respect  exists  between  different  incompetent  fel- 
low-servants by  reason  of  the  relative  simplicity  or  complexity 
of  the  work  in  which  they  are  engaged. 

There  is  of  course  an  exception  to  the  rule  we  have  been 
discussing  where  the  peril  of  injury  is  so  obvious,  imminent, 
momentary,  and  constant,  and  so  unavoidable  by  any  precau- 
tion, that  no  reasonably  prudent  person  would  expose  himself 
to  it  even  temporarily.  Erdman  v.  III.  8.  Co.  95  Wis.  6,  13, 
69  K  W.  993;  Maitland  v.  OilbeH  P.  Co.  97  Wis.  476,  72 
N.  W.  1124;  Curranv.  A.  H.  Stange  Co.  98  Wis.  598,  74  K 
W.  377;  Jensen  v.  Hudson  S.  Co.  98  Wis.  73,  81,  73  N.  W. 
434;  Yerkes  v.  N.  P.  R.  Co.  112  Wis.  184,  192,  88  N-  W. 
33;  Coolidge  v.  Hallmer,  126  Wis.  244,  249,  105  N.  W. 
568.  This  is  really  the  point  decided  in  several  of  the  for- 
eign cases  cited  by  counsel  which  dwell  upon  the  open  and 
obvious  character  of  the  peril.  It  is  hardly  contended  that 
the  facts  stated  in  the  complaint  bring  plaintiff  within  this 
exception  as  matter  of  law.  We  are  clear  that  under  this  com- 
plaint facts  may  appear  fairly  supporting  an  inference  that 
an  ordinarily  prudent  person  might  reasonably  believe  that, 
temporarily,  he  could,  by  special  watchfulness  and  caution^ 
escape  injury  from  the  negligence  of  his  fellow-servant  in 
piling  blocks  in  the  adjoining  rack.  Indeed,  the  fact  that 
the  plaintiff  did  escape  for  so  long  a  period  as  ten  days  is  not 
without  weight  on  that  subject.  Maitland  v.  Gilbert  P.  Co., 
supra;  Yerkes  v.  N.  P.  R.  Co.,  supra. 
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Our  conclusion  is  that  the  direct  allegations  of  the  defend- 
ant's negligence  and  plaintiff's  freedom  from  contributory 
negligence  are  not  so  conclusively  refuted  by  other  facts  ap- 
pearing in  the  complaint  that  proof  admissible  thereunder 
might  not  sustain  a  cause  of  action. 

By  the  Court — Order  sustaining  demurrer  is  reversed^  and 
cause  remanded  for  further  proceedings. 

Cassoday,  C.  J.,  took  no  part 


J.  0.  Lewis  Company,  Appellant,  ts.  Adamski,  Bespondent* 

March  iO—ApHl  9,  19(n. 

Municipal  courts:  Action  on  judgment:  Limitations:  Fleadinff. 

1.  The  municipal  court  for  Langlade  county,  created  by  ch.  96,  Lawr 

of  1891,  is  not  a  Justice's  court  nor  a  court  of  record,  but  is  a- 
municipal  court  under  sec.  2,  art  VII,  Const.;  and  an  action 
upon  its  Judgment  is  barred,  under  subd.  1,  sec.  4222,  Stats. 
(1898),  after  six  years  from  the  rendition  thereof. 

2.  Where  a  transcript  of  a  Judgment  of  said  municipal  court  has 

been  filed  and  docketed  with  the  clerk  of  the  circuit  court  as 
authorized  by  said  act  of  1891,  an  action  upon  the  Judgment  so 
docketed  is,  by  sees.  2900,  2902,  Stats.  (1898),  barred  after  ten 
years  from  the  date  of  its  rendition. 

3.  In  an  action  upon  a  Judgment  of  the  municipal  court  for  Lang- 

lade county  the  answer  alleged  the  date  of  the  rendition  of  the 
Judgment  and  the  date  of  the  filing  of  a  transcript  with  the 
clerk  of  the  circuit  court.  It  also  alleged  that  niore  than  ten 
years  had  elapsed  between  the  entering  of  said  Judgment  and 
the  commencement  of  the  action  thereon.  It  then  alleged  that 
the  action  was  barred  by  sub^.  1,  sec  4222,  Stats.  (1898).  Held^ 
that  defendant  was  entitled  to  rely  upon  the  ten-year  limitation 
under  sees.  2900,  2902. 

Appeal  from  a  judgment  of  the  circuit  court  for  Winne- 
bago county:  Gbo.  W.  Bubnell,  Circuit  Judge.     Affirmed. 


312  SUPREME  COURT  OF  WISCONSIN.      [Apb. 

J.  0.  Lewis  Co.  v.  Adamski,  131  Wis.  ail. 

On  January  14,  1895,  plaintiff  obtained  judgment  for 
$172.84  against  defendant  in:  the  municipal  court  for  Lang- 
lade county.  No  part  thereof  has  been  paid  except  $25. 
The  answer  admits  that  the  judgment  was* so  obtained,  and 
alleges  that  a  transcript  of  the  judgment  was  filed  on  or  about 
March  11,  1897,  with  the  clerk  of  the  circuit  court  for  Lang- 
lade county  and  that  the  judgment  was  then  docketed  in  the 
circuit  court.  The  answer  contains  the  following  allegation : 
"Third.  That  more  than  ten  years  have  elapsed  between  the 
entering  of  said  judgment  and  the  commencement  of  this  ac- 
tion ;''  and  the  further  allegation  that  the  action  is  barred  by 
sec  4219  and  subd.  1,  sec  4222,  Stats.  (1898).  It  is  also 
alleged  that  another  action  is  pending  between  the  same  par- 
ties covering  the  same  subject  of  action.  The -place  of  trial 
was  changed  to  Winnebago  county.  The  cause  was  tried  be- 
fore the  court  upon  a  stipulated  statement  of  facts  and  judg- 
ment awarded  for  defendant  This  is  an  appeal  from  such 
judgment 

Eor  the  appellant  there  was  a  brief  by  Goodrich  v.  Ooodr 
rick,  and  oral  argument  by  A.  B.  Ooodrich. 

For  the  respondent  the  cause  was  submitted  on  the  brief  of 
E.  A.  Morse. 

SiEBECKEE,  J.  Whetiier  the  judgment  of  the  municipal 
court  is  to  be  deemed  a  justice's  court  judgment  depends  upon 
the  character  of  the  municipal  court  wherein  it  was  rendered. 
The  act  creating  this  court  provides  that  it  shall  be  a  munici- 
pal ^urt  for  Langlade  county,  and  that  the  judge  shall  be 
elected  by  the  people  of  the  county  for  four  years,  and  that 
no  one  shall  be  elected  to  such  office  unless  he  be  a  duly 
licensed  attorney  at  law.  The  jurisdiction  conferred  extends 
beyond  that  of  justices  of  the  peace,  in  that  civil  actions  may 
be  brought  in  the  court  wherein  the  damages  or  value  of  the 
property  in  controversy  does  not  exceed  the  sum  of  $500.  It 
is  also  vested  with  jurisdiction  to  try  all  appeals  in  civil  ac- 
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tions  from  justices  of  the  peace,  and  the  act  prescribes  how 
they  may  be  brought  to  trial  and  prosecuted  upon  notice  or 
dismissed  upon  the  conditions  specified.  The  judge  of  this 
court  is  also  given  power  to  set  aside  verdicts,  grant  new 
trials  on  payment  of  the  costs,  or  on  such  conditions  as  to 
costs  as  justice  requires ;  he  may  modify  and  reverse  the  judg- 
ments and  orders  of  said  court  or  the  judge  thereof,  or  do  any 
act  or  thing  which  circuit  courts  may  do  during  trial  terms, 
being  governed  therein  by  the  general  law  and  practice  of  the 
circuit  courts  as  nearly  as  may  be,  where  the  rules  of  law  of 
justices'  courts  are  inadequate  or  do  not  apply.  From  this  it 
is  obvious  that  the  court  is  given  powers  and  jurisdiction  in 
excess  of  those  possessed  by  justices  of  the  peace,  and  this 
clearly  indicates  that  the  municipal  court  is  not  a  justice's 
court  but  is  a  municipal  court  under  sec.  2,  art  VII,  Const. 
However,  it  is  not  a  court  of  record,  for  no  provision  is  made 
for  a  clerk  of  this  court,  and  the  provision  for  a  seal  does  not 
make  it  obligatory  on  the  judge  to  provide  one ;  thus  two  es- 
sentials which  are  deemed  important  features  of  a  court  of 
record  are  omitted.  It  is  manifestly  not  a  justice's  court  nor 
a  court  of  record,  but  is  a  municipal  court  exercising  the  pow- 
ers and  jurisdiction  specially  conferred  upon  it  by  the  legis- 
lature. 

It  is  claimed  that  no  statute  of  limitation  is  pleaded  except 
those  specified  in  the  fourth,paragraph  of  the  answer,  namely, 
sec.  4219  and  subd.  1,  sec.  4222,  Stats.  (1898).  The  plead- 
ings of  both  parties  allege  the  date  of  the  rendition  of  the 
judgment  sued  on,  and  the  answer,  in  addition  to  alleging 
the  date  of  the  filing  of  the  transcript  with  the  clerk  of  the 
circuit  court,  contains  the  following  allegation : 

"Third.  That  more  than  ten  years  have  elapsed  between 
the  entering  of  said  judgment  and  the  commencement  of  this 
action." 

This  separate  allegation,  in  coxnection  with  the  other  facts 
-alleged  in  the  answer,  indicates  that  reliance  was  placed  on 


314  SUPREME  COURT  OF  WISCONSIN.      [Apr^ 

J.  C.  Lewis  Co.  v.  Adamski,  131  Wis.  311. 

such  allegation,  and  it  was  evidently  inserted  for  no  other 
purpose  than  to  inform  the  plaintiff  of  the  claim  that  the  ten- 
year  limitation  within  which  this  action  could  be  brought  had 
expired  and  that  the  action  was  barred.  Such  a  defense  is 
sufficiently  pleaded  if  the  facts  alleged  constitute  a  bar  and 
indicate  with  reasonable  certainty  that  it  is  claimed  as  a  de- 
fense. We  think  this  answer  meets  both  these  requirements 
and  that  defendant  was  entitled  to  rely  on  it  The  specifica- 
tion in  the  fourth  paragraph  of  the  answer,  that  the  action  is 
barred  by  sec.  4222,  does  not  indicate  that  defendant  did  not 
rely  on  the  ten-year  limitation  statute  covered  by  the  pre- 
ceding third  allegation,  and  cannot  operate  to  preclude  him 
from  standing  on  this  defense  if  it  applies  to  the  facts  of  the 
case.  If  the  judgment  sued  on  be  regarded  as  the  judgment 
of  this  municipal  court,  then  it  is  embraced  within  the  class 
of  judgments  covered  by  the  first  subdivision  of  sec  4222, 
Stats.  (1898),  as  a  judgment  of  a  court  not  of  record,  and  an 
action  on  it  became  barred  at  the  expiration  of  six  y^^ars  from 
the  rendition  of  the  judgment. 

It  however  appears  that  a  transcript  of  this  municipal  court 
judgment  was  filed  with  the  clerk  of  the  circuit  court  on 
March  11, 1897.    The  statute  creating  this  court  provides : 

"Transcripts  of  judgments  of  the  municipal  court  may  be 
filed  and  docketed  with  the  clerk  of  the  circuit  court  for  said 
county  with  the  same  effect  as  may  he  transcripts  of  judg- 
ments rendered  by  justices  of  the  peace  of  said  county." 

Sec.  2900,  Stats.  (1898),  authorizes  the  filing  of  transcripts 
of  such  judgments  with  the  clerk  of  the  circuit  court  and  di- 
rects the  docketing  thereof  in  the  docket  of  the  court  in  the 
manner  prescribed  for  docketing  circuit  court  judgments,  and 
provides : 

"Every  such  judgment,  from  the  time  of  such  filing  of  the 
transcript  thereof,  shall  be  deemed  the  judgment  of  the  cir- 
cuit court,  be  equally  under  the  control  thereof  and  be  carried 
into  execution,  ...  in  the  same  manner  and  with  like  effect 
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as  the  judgments  thereof,  except  that  no  action  can  be  brought 
upon  the  same  as  a  judgment  of  said  court  nor  execution 
issued  thereon  after  the  expiration  of  the  period  of  the  lien 
thereof  on  real  estate  provided  by  section  2902." 

This  lien  is  limited  to  a  period  of  ten  years  from  the  date 
of  the  rendition  of  the  judgment  If,  then,  this  action  be 
treated  as  one  on  this  judgment  so  docketed  in  the  circuit 
court,  it  is  obvious  that  it  was  not  commenced  within  the  pe- 
riod prescribed  in  the  foregoing  statute  and  it  was  barred 
after  ten  years  from  the  date  of  its  rendition.  See  Svllivan 
V.  Miles,  117  Wis.  576,  94  N.  W.  298. 

From  the  foregoing  it  is  manifest  that  the  cause  of  action 
was  barred  before  suit  was  commenced,  and  that  the  circuit 
court  properly  awarded  judgment  dismissing  the  complaint 

By  the  Court. — Judgment  affirmed. 

Cassoday,  C.  J.,  took  no  part 


Hughes,  Appellant,  vs.  Thomas  and  others,  Respondents. 

March  20— April  9,  19<n. 

Bubrogation:  Advances  to  pay  off  incumlMrance:  Defective  security: 
Laches:  Limitation  of  actions:  Mortgages:  Extension  of  time  J>y 
partial  payment. 

1.  One  who  advanceB  money  to  pay  off  an  Incumbrance  upon  prop- 

erty under  an  agreement  that  he  Is  to  have  security  thereon 
win  not  be  regarded  as  a  mere  volunteer,  but  wiU  be  subrogated 
to  the  rights  of  the  original  Incumbrancer  if  his  own  security 
turns  out  to  be  defective  and  there  are  no  intervening  equities. 

2.  The  widow  of  a  testator  was  given  a  life  estate  in  land  and  be- 

came executrix  of  the  will.  The  personal  estate  was  insufficient 
to  pay  debts,  and  in  order  to  obtain  money  to  pay  off  an  over- 
due mortgage  on  the  land  she  gave  to  another  person  a  new 
mortgage  which  was  intended  and  understood  to  cover  the  fee 
and  not  merely  her  life  estate.    No  equities  having  intervened. 
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the  new  mortgagee  is  held  entitled  to  be  subrogated  to  the 
rights  of  the  original  mortgagee.  Conner  v.  Welch,  51  Wis.  431, 
and  Watson  v.  Wilcox,  39  Wis.  643,  distinguished. 

3.  The  right  to  subrogation  in  such  a  case  is  not  barred  by  mere  de- 
^     lay  short  of  the  statutory  period  of  limitation,  in  the  absence 

of  an  equitable  estoppel,  no  rights  of  third  persons  being  preju- 
diced by  the  delay. 

4.  Payment  of  interest  upon  a  past-due  note  secured  by  mortgage  ex- 

tends the  time  within  which,  under  sec.  4220,  Stats.  (1898) »  an 
action  may  be  brought  to  foreclose  the  mortgage  to  twenty  years 
from  the  date  of  such  payment 

Appeal  from  an  order  of  the  circuit  court  for  Winnebago 
-county :  Geo.  W.  Buenell,  Circuit  Judge.    Reversed. 

^his  is  an  appeal  from  an  order  sustaining  a  demurrer  to 
the  plaintiff's  complaint.  The  complaint  alleges,  in  substance, 
that  one  John  S.  Thomas  and  Ann  Thomas,  his  wife,  on  the 
30th  day  of  October,  1876,  executed  and  delivered  to  one 
John  E.  Williams  their  promissory  note  in  writing,  by  which, 
for  value  received,  they  promised  to  pay  said  John  E.  Will- 
iams, or  order,  four  years  after  date,  $400  with  interest  at 
eight  per  cent  per  annum,  payable  annually;  that  to  secure 
said  note  they  did  at  the  same  time  execute  under  their  hands 
and  seals  and  deliver  to  said  John  E.  Williams  a  mortgage 
upon  the  E.  \  of  the  S.  W.  i,  sec.  13,  town  17,  range  16  E., 
which  mortgage  was  in  the  usual  form,  and  provided  for  the 
payment  of  $50  solicitor's  fees  in  case  of  nonperformance  of 
«ny  of  the  conditions  thereof,  which  mortgage  was  duly  exe- 
cuted, witnessed,  acknowledged,  and  recorded  in  the  office  of 
the  register  of  deeds  of  Winnebago  county,  in  which  county 
said  land  is  situate,  on  the  30th  day  of  October,  1876 ;  that 
on  August  2, 1893,  John  S.  Thomas  died  seised  of  said  prop- 
erty, leaving  a  will  duly  admitted  to  probate  November  14, 
1893,  wherein  Ann  Thomas  was  named  as  executrix,  and  let- 
ters testamentary  issued  to  her  on  November  14,  1893 ;  that 
by  the  terms  of  the  will  said  real  estate  was  left  to  Ann 
Thomas  during  her  life,  and  at  her  death  to  go  in  equal  shares 
to  David  E.  Thomas,  Evan  /.  Thomas,  and  John  R.  Thomas, 
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sons,  Margaret  E.  Holdren,  Mary  Ida  Oooseman,  Hannah 
Maria  Wiley,  daughters,  and  John  B.  Ellis  and  Sarah  J.  Ellis 
Evans,  grandchildren ;  that  the  defendants  David  E,  Thomas, 
Evan  J.  Thomas,  John  B.  Thomas,  Margaret  E.  Holdren,. 
Mary  Ida  Oooseman,  Hannah  Maria  WUey,  John  JB.  EUis, 
and  Sarah  J.  Ellis  Evans  are  the  said  heirs  and  devisees  of 
John  S.  Thomas,  deceased,  the  defendant  Mrs,  David  E. 
Thomas  being  the  wife  of  defendant  David  E.  Thomas,  Mary^ 
Thomas  the  wife  of  defendant  Evan  J.  Thomas,  and  Mary 
Ellis  the  wife  of  defendant  John  B.  Ellis;  that  so  far  as  the- 
action  relates  to  Margaret  E.  Holdren,  Mary  Ida  Ooosem^an,. 
Hannah  Maria  Wiley,  and  Sarah  J.  Ellis  Evans  it  concerns 
their  separate  property;  that  the  personal  property  left  by^ 
John  S.  Thomas  was  insufficient  to  pay  funeral  expenses  and 
unsecured  debts;  that  the  interest  on  said  indebtedness  was 
paid  to  John  E.  Williams  by  John  S.  Thomas  whenever  due. 
The  complaint  then  alleges  that  in  1898,  the  mortgage  be- 
ing due  and  John  E.  Williams  pressing  for  payment,  Ann 
Thomas,  widow  of  John  S.  Thomas,  and  executrix,  solicited 
from  Owen  J.  Hughes  a  loan  to  be  used  solely  and  entirely 
to  pay  said  note  and  mortgage ;  that  in  consideration  of  said 
loan  Ann  Thomas  represented  and  promised  to  Owen  J^ 
Hughes  that  she  would  deliver  to  him  security  for  the  pay- 
ment of  said  loan  which  should  bind  and  be  a  lien  upon  the 
mortgaged  property;  that  relying  upon  such  representations 
and  promises  Hughes  did,  at  the  solicitation  of  Ann  Thomas 
and  upon  her  promises  to  secure  the  repayment  thereof,  and 
not  in  self-interest  but  solely  in  kindness,  on  the  10th  day  of 
October,  1898,  loan  to  Ann  Thomas  $400,  which  sum  was  on 
the  10th  day  of  October,  1898,  in  pursuance  of  the  representa- 
tions and  agreements,  paid  by  Ann  Thomas  to  John  E.  Will- 
iams, who  on  said  10th  day  of  October,  1898,  released  and  dis- 
charged of  record  the  mortgage  hereinbefore  referred  to;  that 
in  pursuance  of  the  agreements  aforesaid  Ann  Thomas  on  the 
10th  day  of  October,  1898,  executed  and  delivered  to  Owen 
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J.  Hughes  her  promisaory  note,  wherein  she  promised  to  pay 
to  Hughes  OP  his  order,  five  years  after  date,  $400,  with  in- 
terest at  five  per  cent,  and  executed  and  delivered  to  Hughes 
a  mortgage  upon  the  property  in  question  and  hereinbefore 
described  to  secure  the  payment  of  said  note,  which  mortgage 
was  in  the  usual  form,  said  Ann  Thomas  covenanting  in  said 
mortgage  to  pay  $30  solicitor's  fees  in  case  of  foreclosure; 
that  the  mortgage  was  duly  executed,  acknowledged,  and  re- 
corded in  the  office  of  the  register  of  deeds  of  Winnebago 
county  on  the  10th  day  of  October,  1898 ;  that  the  interest  on 
said  note  was  paid  up  to  the  10th  day  of  October,  1901,  by 
Ann  Thomas;  that  on  December  12,  1902,  said  mortgage  and 
indebtedness  represented  thereby  was  for  value  received  as- 
signed by  Owen  J.  Hughes  to  the  plaintiff. 

The  complaint  further  alleges  that  Ann  Thomas  was  not 
on  the  10th  day  of  October,  1898,  the  owner  of  the  property 
and  had  no  authority  to  mortgage  the  premises,  and  that  said 
mortgage  is  invalid ;  that  the  proceeds  of  the  promissory  note 
for  which  said  mortgage  was  given  were  used  expressly  for 
the  benefit  of  the  estate  of  John  S.  Thomas,  being  used  to  pay 
a  debt  of  the  said  estate ;  that  Ann  Thomas  died  March,  1902, 
and  left  no  property  out  of  which  the  claim  of  plaintiff  can 
be  collected;  that  no  proceedings  have  been  had  at  law  or 
otherwise  to  recover  the  sum  secured  by  the  note  and  mort- 
gage, and  that  no  part  thereof  has  been  paid  or  collected. 

The  complaint  prays  that  the  amount  due  the  plaintiff  be 
adjudged  and  be  a  lien  against  the  premises;  that  the  first- 
named  mortgage  be  revived  to  the  amount  of  the  sum  loaned 
by  Owen  J.  Hughes,  and  that  the  plaintiff  be  subrogated  to 
the  rights  of  the  mortgagee ;  that  the  satisfaction  of  said  mort- 
gage be  canceled,  and  plaintiff's  claim  be  adjudged  to  be  se- 
cured by  said  mortgage,  and  the  defendants,  or  persons  claim- 
ing imder  them,  be  barred  and  foreclosed  of  all  right  in  the 
property ;  and  for  general  relief. 

The  defendants  demurred  upon  the  following  grounds: 
(1)  That  the  action  was  not  oomniciiecd  within  the  time  lim- 
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ited  by  sec.  4220,  Stats.  (1898)  ;  (2)  that  the  action  was  not 
commenced  within  the  time  limited  by  sec.  4222,  Stats. 
(1898)  ;  (3)  that  said  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

C.  D.  Cleveland,  Jr.,  for  the  appellant. 

Charles  E.  Forward,  for  the  respondents. 

Kebwiw,  J.  The  right  of  subrogation  exists  independently 
of  contract  and  is  equitable  in  its  nature.  It  is  a  means  by 
which  justice  may  be  accomplished  by  subrogating  one  party 
to  the  rights  of  another  in  accordance  with  the  recognized 
principles  of  equity  jurisprudence.  Sheldon,  Subrogation, 
§§1-4;  Charmley  v.  Charmley,  125  Wis.  297,  103  N.  W. 
1106.  There  can  be  no  doubt  that  in  the  case  before  us  the 
life  tenant,  having  an  interest  in  the  property  covered  by  the 
mortgage,  could  have  paid  the  mortgage  in  order  to  protect 
her  interest,  and  upon  such  payment  would  have  the  right  to 
be  subrogated  to  the  interest  of  the  mortgagee,  the  object  be- 
ing to  do  substantial  justice  independent  of  form  or  contract 
relation  between  the  parties  to  be  affected  by  the  subrc^ation. 
Sheldon,  Subrogation,  §§  1,  4,  7,  12;  Charmley  v.  Charmley, 
supra,  and  cases  cited.  The  claim  of  plaintiff  upon  the  facts 
admitted  by  the  demurrer  is  based  mainly,  if  not  wholly,  upon 
the  relations  arising  between  Hughes  and  Ann  Thomas,  the 
life  tenant,  by  virtue  of  the  transaction  resulting  in  the  loan 
by  Owen  J.  Hughes  to  Ann  Thomas  and  the  execution  and 
delivery  by  her  to  Hughes  of  the  second  mortgage.  It  ap- 
pears from  the  record  that  the  court  below  arrived  at  the  con- 
clusion, substantially,  that  upon  the  allegations  of  the  com- 
plaint Owen  J.  Hughes  got  a  mortgage  upon  the  life  interest 
of  A  Tin  Thomas  only,  and  that  it  must  bo  presumed  that 
Hu^es  took  the  mortgage  with  knowledge  of  the  state  of  the 
title,  and,  if  fee  did  not  have  knowledge,  both  he  and  his  as- 
signee, the  plaintiff,  were  guilty  of  gross  negligence  in  not 
ascertaining  the  facts;  that,  assuming  Ann  Thomas  agreed 
to  give  a  mortgage  on  the  fee,  such  mortgage  did  not  bind  the 
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owners  of  the  fee,  and  Hughes  was  a  mere  volunteer.  There 
is  considerable  force  in  the  position  of  the  trial  judge  and 
the  reasons  advanced  for  his  decision,  and  we  should  be  better 
pleased  had  the  pleader  set  up  more  specifically  the  facts  go- 
ing to  show  that  Hughes  understood  that  he  was  getting  a 
mortgage  upon  the  fee  and  not  upon  the  life  interest  of  Ann 
Thomas.  But  we  are  forced  to  the  conclusion  that  upon  a 
liberal  construction  of  the  complaint  it  is  capable  of  the  con- 
struction that  Ann  Thomas  intended  to  give  and  Hughes  to  re- 
ceive a  mortgage  upon  the  fee  to  the  extent,  at  least,  of  giving 
Hughes  all  the  rights  of  the  original  mortgagee,  whose  mort- 
gage was  paid  with  the  money  loaned  by  Hughes  upon  the 
property.  The  mortgage  to  Hughes  recited  that  it  should 
"bind  and  be  a  lien  upon  said  property,"  and  it  is  reasonable 
to  suppose  that  the  parties  intended  it  to  cover  the  fee.  It 
can  hardly  be  said  that  Hughes  would  loan  that  amount  of 
.money  upon  a  life  interest  which  might  be  terminated  at  any 
time  and  leave  him  without  security.  This  is  not  the  way 
prudent  men  ordinarily  do  business.  The  agreement  of  the 
life  tenant  and  executrix  to  give  a  mortgage  on  the  fee,  and 
the  execution  and  delivery  of  it  and  payment  of  the  original 
mortgage  with  the  money,  would  bind  the  fee  to  the  extent  of 
subrogating  Hughes  or  his  assignee  to  the  interest  of  the  orig- 
inal mortgagee.  Levy  v.  Martin,  48  Wis.  198,  4  N.  W.  35 ; 
Morgan  v.  Hammetij  23  Wis.  30 ;  Lashua  v.  Myhrey  117  Wis. 
18,  93  K  W.  811 ;  Blodgett  v.  Hitt,  29  Wis.  169 ;  Bolman  r. 
Lohman,  74  Ala.  607 ;  Pa/yne  v.  Hathaway,  3  Vt  212 ;  Crip- 
pen  v.  Chappel,  35  Kan.  495,  11  Pac.  453.  It  seems  to  be 
well  settled,  and  we  think  on  sound  principles,  that  where  the 
security  given  for  the  loan  which  is  used  to  pay  off  an  incum- 
brance turns  out  to  be  void,  although  the  party  taking  it  ex- 
pected to  get  good  security,  he  will  be  subrogated  to  the  rights 
of  the  holder  of  the  lien  which  the  money  advanced  is  used  to 
pay,  and  that  in  such  case  the  party  advancing  the  money 
cannot  be  regarded  as  a  stranger  or  volunteer.  This  doctrine 
is  recognized  in  the  cases  in  tliis  court  heretofore  cited.    The 
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rule  is  that  one  who  advances  money  under  a  contract  that  he 
is  to  be  secured  on  the  property  for  the  benefit  of  which  the 
money  is  advanced  is  entitled  to  subrogation  though  it  turns 
out  that  his  security  is  defective  or  void.  He  is  not  regarded 
under  snch  circumstances  as  a  mere  volunteer.  De  Concillio 
V.  BrownHgg,  51  K  J.  Eq.  532,  25  Atl.  383 ;  Everston  v. 
Central  Bank,  33  Kan.  352,  6  Pac.  605 ;  Sheldon,  Subroga- 
tion, §  20.  In  the  case  before  us,  since  we  hold  that  the  alle- 
gations of  the  complaint  are  sufficient  on  demurrer  to  show 
Hughes  a  hona  fide  holder  of  security  which  he  imderstood  to 
be  on  the  fee  and  which  it  was  agreed  should  bind  the  fee,  he 
cannot  be  held  a  volunteer  or  intermeddler.  The  doctrine  of 
subrogation,  rightly  applied,  is  calculated  to  promote  the  ends 
of  justice  through  courts  of  equity  where  the  law  is  powerless 
to  award  relief  and  justice  is  promoted  by  the  enforcement  of 
the  remedy  and  no  one  is  injured.  Where,  as  here,  under  the 
allegations  of  the  complaint,  the  money  was  raised  to  pay  the 
prior  mortgage  and  was  applied  for  that  purpose,  the  new 
mortgage  given  for  the  same  amoimt  as  the  old,  with  a  smaller 
solicitor's  fee  and  rate  of  interest  and  no  intervening  rights 
or  prejudice  worked  to  any  one,  and  both  the  life  tenant  and 
executri^c,  as  well  as  the  mortgagee,  understanding  that  the 
mortgage  covered  the  fee,  it  is  contrary  to  the  general  current 
of  authority  to  deny  subrogation.  On  this  question,  in  addi- 
tion to  the  cases  heretofore  cited,  we  call  attention  to  the  fol-. 
lowing:  Motes  v.  Robertson,  133  Ala.  630,  32  South.  225; 
Oans  V.  Thieme,  93  N.  Y.  225 ;  Ft.  Jefferson  I.  Co.  v.  Dupoy- 
ster,  112  Ky.  792,  66  S.  W.  1048;  Denton  v.  Tyson,  118  N. 
C.  542,  24  S.  E.  116;  Woolley  v.  Pemberton,  41  N.  J.  Eq. 
394,  5  Atl.  139 ;  Acer  v.  HotchJciss,  97  N.  T.  395 ;  Heuser  v. 
Sharman,  89  Iowa,  355,  56  N.  W.  525;  WilJcins  v.  Gibson, 
113  Ga.  31,  38  S.  E.  374;  Rachal  v.  Smith,  101  Fed.  159, 
42  C.  C.  A.  297 ;  Eome  Sav.  Bank  v.  Bierstadt,  168  111.  618, 
48  K  E.  161;  Suydam  v.  Voorhees,  58  N.  J.  Eq.  157,  43 
Atl.  4. 

The  court  below,  in  sustaining  the  demurrer,  relied  upon 
Vol.131  — 21 
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Conner  v.  Welch,  51  Wis.  431,  8  K  W.  260,  and  Watson  v. 
Wilcox,  39  Wis.  643.  Conner  v.  Welch  is  quite  different  in 
its  facts  from  the  case  before  us,  for  the  reason  that  in  that 
case  the  rights  of  a  third  party  intervened.  Watson  v.  Wil- 
cox is  distinguishable  from  the  instant  case.  There  the  plaint- 
iff was  a  stranger  or  volunteer  and  got  what  he  bargained  for. 
The  case  is  considered  in  connection  with  other  Wisconsin 
cases  in  Everston  v.  Central  Bank,  33  Kan.  352,  6  Pac.  605. 
Nor  do  we  think  upon  the  allegations  of  the  complaint  that 
laches  can  bar  the  rights  of  plaintiff.  No  rights  of  third  par- 
ties have  intervened  who  are  prejudiced  by  the  delay,  so  far 
at  least  as  the  case  stands  upon  demurrer.  In  the  absence  of 
an  equitable  estoppel  the  ordinary  rule  is  that  nothing  short 
of  the  statutory  period  of  limitation  will  bar  the  right.  Each 
case  must  stand  upon  its  own  facts,  and,  while  a  few  years 
may  be  sufficient  in  some  cases  to  bar  a  right  of  action,  a  long 
period  of  time  in  others  will  not  have  that  effect.  Rogers  v. 
Van  Nortwick,  87  Wis.  414,  428,  58  N.  W.  757,  and  cases 
cited  in  opinion.  As  said  in  Fleming  v.  Ellison,  124  Wis. 
36,43, 102  N.W.  398: 

"All  the  cases  proceed  upon  the  theory  that  laches  is  not, 
like  limitation,  a  mere  matter  of  time,  but  principally  a  ques- 
tion of  the  inequity  of  permitting  the  claim  to  be  enforced — 
an  inequity  founded  upon  some  change  in  the  condition  or  re- 
lation of  the  property  or  parties." 

It  is  further  contended  that  the  plaintiff  is  entitled  to  sub- 
rogation because  Ann  Thomas,  upon  payment  of  the  Williams 
mortgage,  was  entitled  to  subrogation,  and  when  she  mort- 
gaged her  interest  to  Hughes  her  mortgage  passed  this  right 
to  Hughes,  and  that  plaintiff  is  entitled  to  all  the  rights  of 
Atiti  Thomas  in  the  land  in  question,  which  include  the  right 
to  avail  herself  of  the  Williams  mortgage.  But  whether  the 
complaint  is  sufficient  to  make  such  a  case  we  shall  not  deter- 
mine, but  prefer  to  rest  our  decision  upon  the  grounds  hereto- 
fore stated. 
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The  only  remaining  question  is  the  statute  of  limitation. 
The  court  below  held  the  statute  of  limitation  no  bar  to  the 
action,  and  we  agree  with  that  conclusion.  The  contention  of 
counsel  for  respondent  is  that  th^  debt  was  barred  under  sec. 
4222,  Stats.  (1898),  and  suit  upon  the  mortgage  under  sec. 
4220.  The  question  is  whether  the  present  action  was  barred 
by  sec.  4220,  Stats.  (1898),  which  provides  for  a  twenty-year 
limitation.  It  is  insisted  by  respondent  that  since  the  debt 
was  barred  and  extinguished  under  sec  4222,  which  provides 
a  six-year  limitation  upon  the  debt  in  question,  the  right  of 
action  was  also  barred  on  the  mortgage  at  the  expiration  of 
twenty  years  from  the  time  the  right  of  action  accrued  to  fore- 
close the  mortgage.  Interest  was  paid  upon  the  indebtedness 
up  to  October  30,  1892.  But  it  is  insisted  that  the  payment 
of  interest  upon  the  debt  did  not  have  the  eflFect  of  extending 
the  twenty-year  limitation  upon  the  mortgage.  It  is  well  set- 
tled that  the  remedy  upon  the  mortgage  to  enforce  the  lien 
may  be  enforced  after  the  debt  is  barred.  But  the  question 
here  is  whether  payment  of  interest  on  the  debt  had  the  effect 
of  extending  the  time  for  commencement  of  action  to  enforce 
the  lien  under  the  mortgage  for  twenty  years  from  time  of 
such  payment ;  in  other  words,  that  part  payment  interrupted 
the  running  of  the  statute  on  the  mortgage.  It  is  well  settled 
that  payment  of  interest  interrupts  the  running  of  the  statute 
upon  the  debt  Lyle  v.  Esser,  98  Wis.  234,  73  N.  W.  1008 ; 
Engmann  v.  Estate  of  Immel,  59  Wis.  249,  259,  18  N.  W. 
182;  19  Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  327;  Taylor  v. 
Perry,  48  Ala.  240 ;  Barron  v.  Kennedy,  17  Cal.  574.  But 
it  is  strenuously  insisted  by  counsel  for  respondent  that,  since 
the  debt  was  barred  and  extinguished  at  the  time  this  action 
was  commenced,  the  twenty-year  limitation  on  the  mortgage 
should  begin  to  run  not  from  time  of  last  payment  of  interest, 
but  from  the  time  the  right  to  foreclose  accrued.  The  au- 
thorities seem  to  be  against  respondent's  contention.  The  in- 
sistence of  respondent  is  that  part  payment  upon  the  debt  does 
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not  extend  the  twenty-year  limitation  on  the  sealed  instrument 
given  to  secure  the  debt  beyond  six  years  after  the  last  park 
payment  The  payment  of  interest  had  the  effect  of  a  new 
promise  to  pay  the  debt  secured  by  the  mortgage,  and,  a  cause 
of  action  having  accrued  upon  the  debt  at  the  time  of  such 
payment  of  interest  and  new  promise,  no  reason  is  perceived 
why  the  cause  of  action  to  enforce  the  lien  under  the  mort- 
gage should  not  continue  for  twenty  years  from  the  date  of 
such  part  payment.  This  view  seems  to  be  supported  by  the 
authorities.  Hough  v.  Bailey,  32  Conn.  288 ;  Peck  v.  Mai- 
lams,  10  N.  T.  509 ;  Heyer  v.  Pruyn,  7  Paige  Ch.  465 ; 
Schijferstein  V.  Allison,  123  111.  662,  15  N.  E.  275;  Kendall 
V.  Tracy,  64  Vt.  522,  24  Atl.  1118 ;- 13  Am.  &  Eng.  Ency.  of 
Law  (2d  ed.)  794;  2  Jones,  Mortg.  (6th  ed.)  §  1198;  Spear 
V.  Evans,  51  Wis.  42,  8  N.  W.  20.  We  therefore  hold  that 
the  complaint  states  a  cause  of  action* 

By  the  Qourt. — The  order  appealed  from  is  reversed. 

Cassoday,  C.  J.,  took  no  part 


State  ex  eel.  City  of  Manitowoc,  Appellant,  vs.  Gbeen 
and  others,  Bespondents. 

March  22^ApHl  9,  1907. 

Schools:  Change  from  district  to  city  system:  Mandamus  to  compet 
delivery  of  property:  Questioning  validity  of  adoption  of  gen- 
eral charter:  Notice  of  special  district  meetings:  Sufficiency. 

1.  Where  a  city  in  which  the  Bchools  have  been  conducted  under  the 
district  system  as  provided  in  the  general  statutes  adopts  that 
part  of  the  general  city  charter  law  which  is  applicable  to 
schools,  and  a  board  of  education  is  appointed  accordingly,  manr 
damns  on  the  relation  of  the  city  is  the  proper  remedy  to  com- 
pel the  district  olficers  to  turn  over  the  school  property  In  their 
possession  to  the  new  board  of  education. 
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2.  In  such  proceeding  by  mandamus,  commenced  more  than  three 

months  after  the  attempted  and  assumed  adoption  of  the  gen- 
eral charter  provisions,  the  defendants  are  precluded  by  ch.  165, 
Laws  of  1899,  'from  calling  in  question  the  validity  of  such  as- 
sumed adoption. 

3.  Notice  of  a  special  meeting  of  a  school  district,  stating  merely 

that  it  would  be  held  at  the  schoolhouse  in  said  district,  was  in- 
sufficient where  there  were  two  schoolhouses  in  the  district 

4.  Notice  of  a  special  meeting  of  a  school  district  in  a  city,  stating 

that  the  purpose  of  the  meeting  was  to  determine  whether  or 
not  the  district  wished  to  ratify  the  adoption  by  the  city  of  the 
provisions  of  the  general  charter  law  relating  to  schools,  was 
not  sufficient  to  authorize  an  election  at  such  meeting  to  change 
the  district  system  for  schools  to  the  city  system  under  the  gen- 
eral charter  law. 


Appeal  from  a  judgment  of  the  circuit  court  for  Manito- 
woc county:  E.  B.  Beldbn,  Judge.    Ajfvrmed. 

This  ifl  an  action  of  mandamus  to  compel  the  school  board 
of  Joint  School.District  No.  1  of  the  city  and  town  of  Mani- 
towoc to  turn  over  to  the  city  all  property  belonging  to  the 
district  or  show  cause  to  the  contrary.  The  defendants  hav- 
ing made  return  to  the  writ  and  the  relator  having  made  an- 
swer to  such  return  and  the  issues  so  formed  having  been  tried 
by  the  court,  at  the  dose  of  the  trial  the  court  found  as  matters' 
of  fact,  in  effect:  (1)  That  the  city  is  a  municipal  corporation 
of  the  third  class,  operating  under  a  special  charter  which  up 
to  July  7, 1905,  contained  no  provisions  in  relation  to  schools 
or  to  any  city  school  system  of  government,  and  that  the  pub- 
lic schools  of  the  city  prior  to  that  date  had  been  conducted 
and  managed  under  the  public  school  district  system,  as  pro- 
vided by  the  general  statutes.  (2)  That  aU  the  territory 
within  the  city  was  divided  into  four  separate  school  districts 
known  as  School  District  No.  -2  and  School  District  No.  7  of 
the  city,  and  also  Joint  School  District  No.  1  and  Joint  School 
District  No.  4  of  the  city  and  town  of  Manitowoc,  each  of 
said  joint  districts  comprising  within  its  limits  certain  terri- 
tory of  the  town  in  addition  to  the  territory  of  the  city. 
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(3)  That  at  the  time  of  issuing  the  writ  each  of  said  four  dis- 
tricts was  organized  and  represented  by  duly  elected  officers 
in  the  lawful  possession  of  all  the  property  of  the  district 

(4)  That  May  22,  1905,  an  ordinance  was  introduced  into 
the  common  council  to  amend  the  special  charter  of  the  city 
by  adopting  all  the  provisions  of  subch.  XIV,  ch.  40a^  Stats. 
(1898),  being  sees.  925 — 113  to  925 — 119,  and  the  same  was 
laid  over  under  the  rules ;  that  the  same  was  then  ordered  to 
be  considered  at  a  regular  meeting  July  3,  1905,  and  notice 
thereof  was  directed  in  the  meantime  to  be  published  in  the 
official  paper,  (5)  and  the  same  was  published  in  such  paper 
June  10,  16,  and  23,  1905.  (4)  That  July  3,  1905,  no  quo- 
rum being  present,  the  meeting  adjourned  to  July  7,  1905, 
when  a  majority  of  the  common  council  voted  in  favor  of  the 
adoption  of  such  ordinance.  (6)  That  July  28, 1905,  a  special 
election  was  held  in  each  of  said  four  school  districts;  that 
the  notices  of  such  elections  were  wholly  insufficient  in  that 
they  failed  to  state  that  a  change  of  the  school  system  would  be 
considered  at  such  meetings  and  failed  to  sufficiently  specify 
the  business  to  be  transacted  and  which  was  attempted  to  be 
transacted  at  such  meetings,  and  failed  in  two  of  said  districts 
to  definitely  state  the  place  where  such  meeting  would  be  held ; 
that  in  each  of  two  of  said  districts  (including  Joint  School 
District  No.  1,  of  which  the  defendants  herein  were  officers) 
there  were  two  schoolhouses  at  considerable  distance  apart, 
and  the  notices  posted  thereon  for  said  meeting  recited  that 
such  meeting  would  be  held  at  the  schoolhouse  in  said  district, 
without  specifying  in  which  schoolhouse  such  meeting  would 
be  held ;  that  the  notice  for  such  meeting  July  28,  1905,  in 
Joint  School  District  No.  1,  represented  by  the  answering 
defendants,  was  directed  to  the  qualified  electors  of  Joint 
School  District  No.  1  of  the  city  and  town  of  Manitowoc, 
"that  a  special  meeting  of  said  district  will  be  held  at  the 
schoolhouse  in  said  district"  July  28, 1905,  at  8  o'clock  in  the 
afternoon,  "to  determine  whether  or  not  said  school  district 
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wishes  to  ratify  the  adoption  of  the  general  charter  law  of  the 
state  of  Wisconsin  applicable  to  schools  in  accordance  with  the 
provisions  of  chapter  287  of  the  laws  of  Wisconsin  for  the 
year  1899,  which  said  general  charter  provisions  have  recently 
been  duly  adopted  by  the  city  council  of  the  city  of  M<mir 
towoc/*  It  also  gave  the  form  of  the  ballot.  That  the  notice 
in  each  of  the  other  districts  was  substantially  the  same  and 
was  posted  on  the  door  of  each  of  said  schoolhouses.  (7)  That 
pursuant  to  such  notice  a  meeting  was  held  in  Joint  School 
District  No.  1  July  28,  1905,  at  which  a  resolution  was 
adopted  confirming  and  ratifying  such  action  of  the  conmion 
council,  and  at  which  meeting  the  whole  number  of  votes  cast 
was  376,  including  the  votes  of  118  women,  of  which  number 
197  votes  were  cast  for  the  adoption  and  ratification  of  the 
general  charter  law  relating  to  schools  and  179  were  cast 
against  the  adoption  and  ratification  of  the  general  charter 
law  relating  to  schools,  and  that  in  each  and  all  of  the  other 
districts  a  large  number  of  women  was  present  and  voted  on 
such  resolutions.  (8)  That  at  and  during  the  submission  of 
such  questions  in  each  of  said  joint  districts  voters  from  the 
town  and  city  indiscriminately  were  present  and  voted  there- 
on. (9)  That  August  7,  1905,  the  mayor  of  the  city  assumed 
to  appoint  a  board  of  education  for  the  city,  consisting  of  one 
commissioner  from  each  of  the  seven  wards,  and  in  addition 
thereto  three  commissioners  at  large,  and  on  August  12, 1905, 
the  board  of  aldermen  by  its  vote  attempted  to  confirm  the 
same,  and  at  divers  times  thereafter  the  board  so  appointed 
qualified  by  taking  the  constitutional  oath  of  oflSce,  elected  of- 
ficers, appointed  committees,  and  assumed  to  act  as  such,  but 
never  at  any  time  had  possession  of  the  school  property  of  the 
city  nor  any  control  of  the  schools  therein  or  any  funds  be- 
longing to  said  schools  or  their  teachers,  employees,  or  other 
officers,  but  that  the  administration  of  said  schools  and  school 
property  was  at  all  times  exercised  by  and  under  the  control 
of  the  several  district  boards  mentioned.     (10)   That  at  the 
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annual  meeting  of  Joint  School  District  No.  1  held  July  3, 
1905,  it  was  resolved  to  unite  all  the  districts  and  joint  dis- 
tricts into  one  joint  district  to  be  known  as  District  No.  1 
of  the  city,  with  the  view  of  establishing  a  city  system  of 
schools  and  establishing  one  high  school  for  the  city;  that  said 
meeting  was  adjourned  to  July  6,  1906,  and  that  at  such  ad- 
journed meeting  a  resolution  was  offered  to  the  effect  that 
such  application  ought  to  be  granted,  and  the  aldermen  resid- 
ing in  the  district  were  instructed  accordingly,  which  resolu- 
tion was  referred  to  a  coiomittee  with  instructions  to  investi- 
gate and  report  at  an  adjourned  meeting  to  be  held  July  17, 
1905 ;  that  such  adjourned  meeting  declared  itself  to  be  op- 
posed to  any  scheme  for  the  consolidation  of  the  several  school 
districts,  and  that  the  school  board  take  all  necessary  legal 
steps  toward  establishing  a  central  high  school  under  the  fed- 
eral system,  leaving  the  grades  of  the  several  districts  to  bo 
maintained  and  operated  as  they  were.  (11)  That  October 
2,  1905,  the  board  of  aldermen  resolved  to  levy  a  special  tax 
of  three  and  one-half  mills  on  the  dollar,  but  the  collection 
thereof  was  enjoined  by  the  court  (15)  October  5,  1905. 
(12)  That  the  new  school  board  so  appointed  never  exercised 
any  duties  or  functions  or  became  possessed  of  any  such  school 
property.  (13)  That  the  new  board  made  demand  upon  the 
school  district  boards,  and  especially  upon  the  defendants,  for 
all  property  of  the  four  districts  to  be  delivered  to  the  treas- 
urer of  the  city  for  the  use  of  the  board.  (14)  That  each  of 
said  four  district  boards  continued  its  functions  as  before. 
(16)  That  all  matters  and  allegations  set  forth  in  the  return 
were  true  and  sustained  by  the  evidence. 

As  conclusions  of  law  the  court  found,  in  effect:  (1,  2)  That 
the  city  charter  had  not  been  so  changed  or  amended  as  to 
confer  upon  th'e  city  power  to  govern  and  control  the  public 
schools  therein,  and  that  each  of  the  four  districts  was  law- 
fully engaged  in  managing  the  schools  and  school  property 
therein.     (3)  That  no  sufficient  notice  of  the  time  and  place 
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for  adopting  the  proposed  ordinance  was  given,  and  that  the 
board  of  aldermen  had  no  jurisdiction  to  act  thereon,  and  that 
its  action  in  adopting  such  general  charter  was  null  and  void. 
{4,  5,  6)  That  the  electors  of  the  four  several  districts  could 
not  ratify  the  action  of  the  city;  that  the  resolution  passed 
and  the  action  taken  at  the  special  elections  held  in  the  several 
school  districts  July  28,  1905,  were  null  and  void;  that  the 
notices  for  such  special  election  contained  no  mention  that 
«ny  such  action  would  be  taken,  and  the  votes  thereon  were 
illegal  and  inoperative;  that  in  Joint  School  District  No.  1 
and  School  District  No.  7  the  notices  of  election  were  in- 
sufficient because  they  failed  to  specify  with  reasonable  cer- 
tainty the  place  where  the  election  would  be  held;  that  the 
special  election  in  each  of  the  four  districts  July  28,  19j&5, 
was  void  and  inoperative  to  change  the  district  system  of 
schools  to  the  city  or  general  charter  law  system  of  schools, 
for  the  reason  that  no  such  action  was  mentioned  or  expressed 
in  the  notices  given  or  posted  for  said  meetings  as  intended 
to  be  brought  before  the  same  for  action,  nor  did  such  notices 
specify  such  change  of  system  as  one  of  the  questions  to  be 
presented  to  the  voters  for  their  decision.  (7)  That  the  ac- 
tion of  Joint  School  District  No.  1,  July  3  and  17, 1905,  was 
binding  on  that  district  for  one  year.  (8)  That  the  mayor 
never  had  any  power  to  appoint  such  new  school  board,  and 
that  the  board  never  had  any  power  or  authority  to  control  or 
govern  said  schools,  nor  any  right,  power,  or  possession  of 
«uch  school  property  therein,  and  that  the  city  treasurer  never 
acquired  any  right  to  the  possession  of  the  moneys,  funds,  or 
credits  belonging  to  said  districts,  (9,  10)  That  all  the  acts 
of  said  school  board  so  appointed  were  void.  (11)  That  the  , 
defendants  are  not  barred  from  their  defense  in  this  action  by 
ch.  165,  Laws  of  1899,  and  the  proceedings  in  the  several  elec- 
tions in  said  school  districts.  (12)  That  the  defendants  are 
entitled  to  an  order  and  judgment  dismissing  the  mandamus 
proceedings  herein,  with  costs. 
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From  the  judgment  entered  in  accordance  with  such  find- 
ings the  relator  appeals. 

R.  W.  Burke,  city  attorney,  for  the  appellant. 

For  the  respondents  there  was  a  brief  signed  L.  J.  Nash 
and  by  /.  S.  Anderson,  of  counsel,  and  oral  argument  by  Mr. 
Anderson. 

Cassodat,  0.  J.  The  view  we  have  taken  of  this  case 
makes  it  unnecessary  to  consider  all  the  questions  discussed 
by  counsel. 

1.  It  is  claimed  on  the  part  of  the  defendants  that  the  re- 
lator has  mistaken  his  remedy — ^that  if  he  has  any  remedy  it 
is  by  qiu)  vxurrardo  and  not  by  mandamus. 

"The  prbceeding  by  quo  warranto  is  the  proper  and  appro- 
priate remedy  for  trying  and  determining  the  title  to  a  public 
office  and  of  ascertaining  who  is  entitled  to  hold  it^  of  obtain- 
ing the  possession  of  an  office  to  which,  one  has  been  legally 
elected  and  has  become  duly  qualified  to  hold,  and  also  of  re- 
moving an  incumbent  who  has  usurped  it,  or  who  claims  it 
by  an  invalid  election,  or  who  illegally  continues  to  hold  it 
after  the  expiration  of  his  term.'^    Mechem,  Pub.  Off.  §  478- 

This  is  not  a  proceeding  to  oust  an  actual  incumbent  of  an 
office  and  admit  another  to  the  same,  nor  is  it  a  proceeding 
to  test  the  validity  of  a  statute  under  which  the  offices  held  by 
the  defendants  were  created.  Id.  It  was  held  by  this  court 
long  ago : 

"A  mamdamus  will  issue  only  where  it  appears  that  there 
is  some  officer  in  being  having  the  power  and  whose  duty  it  is 
to  perform  the  act  commanded  by  the  court"  State  ex  rel. 
Carpenter  v.  Beloit,  21  Wis.  280. 

The  person  so  sought  to  be  commanded  must,  at  least,  be  a 
de  facto  officer.  Id.  Such  ruling  is  fully  sanctioned  by 
Mechem,  Pub.  Off.  §  939.  See  State  ex  rel  Mercer  v.  Sulli- 
van, 83  Wis.  416,  53  N.  W.  677 ;  State  ex  rel  Jones  v.  Oates, 
86  Wis.  634,  57  N.  W.  296.  The  defendants  in  this  case  did 
not  usurp  or  intrude  themselves  into  the  offices  held  by  them 
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respectively.  If  they  committed  any  wrong  it  consisted  in 
continuing  to  exercise  the  functions  of  the  offices  after  the 
right  to  do  so  had  ceased.  They  rightfully  came  into  the  pos- 
session of  such  offices  and  were,  at  least,  de  facto  officers  at  the 
time  the  writ  was  issued,  and  hence  had  power  to  obey  the 
mandate  of  the  court  whatever  it  might  be.  The  purpose  of 
the  writ  is  to  compel  the  defendants  to  turn  over  to  the  new 
board  of  education  of  the  city,  appointed  by  tbe  mayor  pur- 
suant to  the  proceedings  mentioned  in  the  foregoing  statement,, 
all  records,  books,  papers,  bonds,  inventories,  bills,  vouchers^ 
contracts,  and  all  property,  real  and  personal,  in  their  posses- 
sion as  officers  of  such  districts.  Such  property  belonged  to 
the  publid  and  was  devoted  to  the  use  of  the  public,  and  we 
perceive  no  reason  why  mandamus  is  not  the  proper  remedy 
to  determine  the  rightful  custodians  of  such  property  and  to 
secure  their  possession  of  the  same.  State  ex  rel.  Jones  v. 
OateSj  supra;  State  ex  rel.  McCoale  v.  Kersten,  118  Wis.  287^ 
292,  293,  95  K.  W.  120 ;  State  ex  rel.  South  Milwaukee  v. 
Fowle,  103  Wis.  388,  79  K  W.  419.  In  this  last  case  a  city 
was  created  out  of  a  former  village,  pursuant  to  the  general 
charter,  and  it  was  held  that  the  government  and  administra- 
tion of  all  schools  within  the  territorial  limits  of  the  city  de- 
volved upon  the  new  board  of  education,  when  elected,  pro- 
vided for  by  sees.  925—113  to  925—116,  Stats.  (1898),  and 
that  "thereupon  the  powers  and  functions  of  the  former  gov- 
erning boards  ceased  and  the  [new]  board  of  education  is  en- 
titled to  the  possession  and  control  of  the  schoolhouses,  rec- 
ords,- books,  property,  school  library,  etc.,  remaining  in  the 
hands  of  the  former  governing  iboards,  and  on  demand  there- 
for and  refusal  to  deliver  the  same  such  right  can  be  enforced 
by  mandamvs.^^  We  must  hold  that  the  relator  has  not  mis- 
taken his  remedy. 

2.  It  is  further  urged  on  the  part  of  the  defendants  that 
the  ordinance  adopted  by  the  common  council  of  the  city  July 
7, 1905,  to  amend  the  special  charter  by  incorporating  therein 
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eecs.  925—113  to  925—119,  Stats.  (1898),  with  all  amend- 
ments thereto,  is  mill  and  void  by  reason  of  the  facts  found 
by  the  court  and  mentioned  in  the  foregoing  statement,  and 
especially  by  a  failure  to  give  the  requisite  notice  for  such 
action  of  the  council  prescribed  by  the  statute.  Sec.  926, 
Stats.  (1898).  On  the  part  of  the  relator  it  is  claimed  that 
whatever  irregularities  or  defects  there  may  have  been  in  such 
adoption  of  the  ordinance,  they  were  all  cured  by  ch.  165, 
Laws  of  1899,  and  that  the  defendants  are  thereby  barred 
from  taking  advantage  of  such  defects  and  irregularities  in 
this  action.  Omitting  what  is  not  applicable  here,  that  act 
declares : 

"In  any  case  .  .  .  where  the  common  council  of  any  city 
incorporated  by  special  act  shall  have  undertaken  and  as- 
sumed to  adopt,  in  whole  or  in  part,  the  provisions  of  the  gen- 
eral city  charter  law  of  this  state,  and  such  city  and  its  offi- 
cers shall  have  assumed  thereafter  in  good  faith  to  act  under 
^nd  to  exercise  the  powers  conferred  by  the  provisions  of  law 
so  assumed  to  be  adopted,  any  question  of  the  validity  of  siich 
assumed  adoption  and  of  the  ordinance  and  proceedings  there- 
for may  be  tested  by  certiorari  or  by  any  other  proper  action 
or  proceedings  brought  directly  for  the  purpose  of  vacating 
or  setting  aside  the  same  at  any  time  within  three  months 
after  such  assumed  adoption,  but  not  thereafter.  .  .  .  No 
such  assumed  adoption  nor  any  ordinance  or  proceeding  for 
such  adoption  of  the  whole  or  any  part  of  such  general  city 
charter  law  shall  be  in  any  manner  called  in  question  or  held 
to  be  invalid  in  any  action  or  proceeding  except  one  "brought 
directly  for  that  purpose  within  the  time  hereinbefore  limited 
therefor,  imless  the  same  shall  have  been  duly  vacated  or  set 
aside  by  a  court  of  competent  jurisdiction." 

That  act  was  passed  just  prior  to  the  decision  in  Staie  ex 
rel.  South  Milwaukee  v.  Fowle,  103  Wis.  388,  79  N.  W.  419, 
and  was  probably  suggested  by  the  controversy  between  the 
two  boards  of  education  in  that  action.  The  manifest  pur- 
pose of  the  act  was  to  prevent  such  controversy  as  to  the 
validity  of  such  ordinance,  unless  brought  within  the  time  and 
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in  the  manner  therein  prescribed.  There  can  be  no  question 
but  that  the  common  council  undertook  and  assumed  to  adopt 
the  provisions  of  the  general  charter  mentioned,  nor  that  the 
city  and  its  oflBcers  thereafter  assumed  in  good  faith  to  act 
under  and  to  exercise  the  powers  conferred  by  the  provisions 
of  law  so  assumed  to  be  adopted.  The  special  election  ordered 
and  held  July  28,  1905,  was  based  on  the  assumption  in  good 
faith  that  such  ordinance  had  been  legally  adopted.  Upon  the 
same  assumption  the  mayor  appointed  a  board  of  education 
August  7,  1905,  and  the  common  council  confirmed  the  same 
August  12,  1905,  and  the  members  of  the  board  so  appointed 
took  the  requisite  oath  of  office.  Upon  the  same  assumption 
the  common  council  adopted  a  resolution  levying  a  special  tax 
on  the  assessed  valuation  of  all  the  property  in  the  city  Octo- 
ber 2,  1905.  Upon  such  assumption  such  new  school  board 
made  demand  upon  the  school  district  boards  and  the  officers 
of  aU  and  each  of  said  four  districts,  and  especially  on  the 
defendants,  for  the  delivery  to  such  new  board  of  all  and 
singular  the  property  belonging  to  said  school  districts,  but 
the  same  was  refused.  This  action  was  not  commenced  until 
October  23, 1905,  and  the  return  of  the  defendants  to  the  writ 
was  made  November  17,  1905.  Besides,  the  act  in  question 
provides,  in  effect,  that  the  validity  of  such  ordinance  should 
be  tested  only  by  certiorari  or  other  proper  action  or  proceed- 
ing brought  directly  for  the  purpose  of  vacating  or  setting 
aside  the  same,  within  the  time  prescribed,  and  should  not  be 
called  in  question  in  any  action  or  proceeding  "except  one 
brought  directly  for  that  purpose  within  the  time"  prescribed. 
We  must  hold  that  by  the  act  mentioned  the  defendants  are 
barred  from  questioning  the  validity  of  such  ordinance  in 
this  action. 

3.  The  defendants  contend  and  th^  trial  court  reached  the 
conclusion  that  the  special  election  held  July  28,  1905,  was 
null  and  void  for  want  of  the  requisite  notice  of  such  election. 
In  each  of  two  of  the  districts  there  were  two  schoolhouses  a 
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considerable  distance  apart,  and  the  notice  posted  for  the  re- 
spective meetings  simply  recited  that  such  meeting  would  be 
held  at  the  schoolhouse  in  said  district,  without  specifying  in 
which  schoolhouse  such  meeting  would  be  held.  Nothing 
■could  be  more  uncertain  and  misleading  as  to  the  place  where 
such  meeting  would  be  held.  One  of  the  two  districts  where 
the  place  of  holding  the  meeting  was  so  indefinitely  stated  was 
Joint  School  District  No.  1,  of  which  the  defendants  herein 
were  officers.  Besides,  each  and  all  of  such  notices  failed  to 
state  that  such  proposed  change  of  the  school  system  would  be 
considered  at  such  meetings.  The  mere  notice  to  the  qualified 
electors  that  the  meeting  was  to  deteripine  whether  or  not  they 
wished  to  adopt  and  ratify  the  provisions  of  the  general  char- 
ter law  relating  to  schools,  which  had  been  adopted  by  the  city 
■council,  did  not  give  the  requisite  information  as  to  the  busi- 
ness to  be  transacted  or  which  was  attempted  to  be  transacted. 
We  must  hold  that  such  notices  were  irfsufficient  to  authorize 
such  election  and  change  of  school  system. 

As  to  what  electors  are  qualified  to  vote  at  such  election 
there  is  a  sufficient  statement  in  sec.  925 — 113,  Stats.  (1898), 
as  amended  by  ch.  287,  Laws  of  1899.  Counsel  contend  that 
women  had  no  right  to  vote  at  such  election,  and  cite  Brown  v. 
Phillips,  71  Wis.  239,  36  N.  W.  242,  and  Oilkey  v.  McKirir 
ley,  75  Wis.  543,  44  N.  W.  762,  but  fail  to  cite  HaU  v.  Madi- 
son, 128  Wis.  132, 107  N.  W.  31.  But  the  trial  court  did  not 
pass  upon  the  question  and  we  do  not 

By  the  Court. — The  judgment  of  the  circuit  court  is  af- 
firmed. 

Timlin,  J.,  took  no  part 
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Wolf,  Executor,  Respondent,  vs.  Chicago  &  Noethwbst- 
EKN  Railway  Company,  Appellant 

March  22—ApHl  9,  1907. 

Railroads :  Injury  to  passenger  alighting  before  station  reached:  Neg- 
ligence: OontriI)utory  negligence:  Court  and  jury. 

1.  Plaintiffs  intestate  was  fatally  injured  by  stepping  from  defend- 

ant's train  on  a  dark,  rainy  night  and  falling  through  a  trestle, 
the  train  having  stopped,  as  was  customary,  at  a  railway  cross- 
ing a  short  distance  before  reaching  the  station.  The  usual 
street  lights  were  not  burning.  The  evidence  showed  or  tended 
to  show,  among  other  things,  that  the  brakeman  had  called  the 
station  and  passed  forward  without  giving  any  warning  that 
the  first  stop  would  be  at  the  crossing;  and  that  deceased  was 
familiar  with  local  conditions  and  with  the  custom  to  stop  the 
train  at  the  crossing.  There  was  no  evidence  of  any  custom  to 
call  the  station  before  such  stop.  Held,  that  the  question  of  de- 
fendant's negligence  was  one  for  the  Jury. 

2.  To  establish  negligence  on  the  part  of  defendant  in  such  case  it 

was  not  essential  to  prove  that,  as  alleged  in  the  complaint,  the 
brakeman  left  the  car  door  open  after  announcing  the  station. 

3.  Notwithstanding  the  deceased  was  familiar  with  local  conditions 

and  might  have  known  that  the  first  stop  was  at  the  crossing, 
the  circumstances — Including  the  rain,  the  (iarkness,  the  calling 
of  the  station,  the  movement  of  the  brakeman  immediately  fol- 
lowed by  the  stopping  of  the  train,  and  the  movements  of  other 
passengers  indicating  a  purpose  to  leave  the  train  at  once — are 
held  sufficient  to  make  it  a  question  for  the  Jury  whether  he 
was  guilty  of  contributory  negligence  in  acting,  through  mo- 
mentary forgetfulness,  upon  the  supposition  that  the  station 
had  been  reached. 

4.  What  one  knows  regarding  a  condition  liable  to  affect  his  per- 

sonal safety  he  is  presumed  to  remember,  but  even  slight  cir- 
cumstances may  be  sufficient  to  carry  to  the  Jury  the  question 
whether  momentary  forgetfulness  in  a  given  case  was  negli- 
gence. 

5.  Under  the  circtmistances  mentioned,  and  in  view  of  the  fact  that 

the  customary  stop  of  a  train  at  a  small  station  is  often  very 
short  and  passengers  are  expected  to  leave  the  train  promptly, 
it  was  not  negligence  as  matter  of  law  for  the  deceased  to  step 
from  the  train  without  looking  for  the  customary  station  lights 
or  observing  their  absence. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Sheboy- 
gan county :  Michael  Kibwan,  Circuit  Judge.    Affirmed. 

Action  to  recover  damages  caused  to  the  surviving  relatives 
of  Adam  Wolf  by  his  death,  claimed  to  have  been  produced' 
by  defendant's  negligence. 

On  the  26th  day  of  October,  1905,  the  deceased  was  a  pas- 
senger on  defendant's  train,  taking  passage  from  Glenbeulab 
to  Plymouth,  Wisconsin.  When  the  train  approached  his  des- 
tination it  was  about  6 :30  p.  m.  It  was  raining  hard  and  was^ 
very  dark.  The  street  arc  lights  that  were  customarily  in 
service  at  such  time  were  out  The  train  stopped  a  short  dis- 
tance before  reaching  the  depot  at  a  point  where  the  car  in 
whicb  Wolf  was  riding  stood  on  a  trestle  or  bridge  and  about 
eighteen  feet  above  the  ground.  Just  before  the  train  stopped 
the  brakeman  opened  the  front  door  of  the  car  and  in  a  loud 
voice  called  the  station  and  then  passed  forward  leaving  th& 
door  open.  When  the  train  stopped.  Wolf,  supposing  he  had 
arrived  at  his  destination,  arose  from  his  seat,  walked  forward 
onto  the  car  platform,  turned  to  the  right,  and  stepped  off  the- 
car,  when  he  fell  to  the  ground  below,  whereby  he  was  so  in- 
jured that  he  died  the  next  day.  Such  in  substance  are  the- 
allegations  of  the  complaint,  the  negligence  claimed  being  the- 
conduct  of  the  brakeman  and  the  stoppage  of  the  train,  falsely 
indicating  to  Mr.  Wolf  that  the  time  had  arrived  for  him  to 
leave  it  There  was  an  answer  putting  in  issue  the  allega- 
tionfi  of  the  complaint  as  to  negligence  of  the  defendant  and 
raising  an  issue  of  contributory  negligence  on  the  part  of  the- 
deceased. 

The  evidence  established,  or  tended  to  establish,  all  the  alle- 
gations of  the  complaint,  except  as  to  closing  the  door  by  the 
brakeman,  and  the  following:  A  short  distance  before  reach- 
ing the  railroad  station  at  Plymouth  on  the  occasion  in  ques- 
tion it  was  necessary,  as  was  customary,  for  the  train  to  stop- 
on  accoimt  of  a  railway  crossing.  The  deceased  was  a  man 
seventy  years  of  age,  who  had  resided  for  some  twenty-nine- 


9]  JANUARY  TEEM,  1907.  387 

Wolf  V.  Chicago  A  N.  W.  R.  Ck).  131  Wis.  836. 

years  in  Plymouth.  He  had  previously  resided  in  Glenben- 
lah,  some  six  miles  to  the  west  of  Plymouth,  had  frequently 
traveled  between  the  two  places  on  the  defendant's  train,  and 
was  well  aware  of  the  custom  for  trains  to  stop  before  reach- 
ing the  crossing,  as  was  done  in  the  instance  in  question,  this, 
however,  not  referring  to  the  calling  of  the  station  before  mak- 
ing the  stop.  The  railroad  crossing  had  existed  and  the  ne- 
cessity for  trains  coming  from  Glenbeulah  to  stop  therefor  be- 
fore pulling  down  to  the  station  for  some  twenty-four  years. 
Mr.  Wolf  was  a  business  man  of  considerable  experience,  was 
well  and  active  for  one  of  his  years;  and  was  awake  during  the 
entire  passage  from  Glenbeulah  to  the  place  where  he  left  the 
train.  His  home  was  on  the  west  side  of  the  station,  and  it 
was  not  unconmion  for  persons  who  lived  in  the  westerly  part 
of  Plymouth  to  leave  the  train  when  it  stopped  for  the  cross- 
ing. The  depot  at  the  station  was  lighted  as  usual,  there  be- 
ing electric  lights  inside  and  two  incandescent  lights  outside. 
As  the  train  stopped  Mr.  Wolf  left  his  seat,  went  out  upon  the 
car  platform,  closed  the  door  after  him,  turned  to  the  left, 
which  was  the  proper  course  in  leaving  the  train  at  the  sta- 
tion, and  stepped  off  into  the  darkness,  resulting  in  his  death 
as  stated  in  the  complaint  No  warning  was  given  by  the 
brakeman  after  calling  the  station  that  the  first  stop  would  be 
at  the  crossing.  Other  passengers  destined  for  Plymouth  sup- 
posed as  Mr.  Wolf  did  that  the  station  had  been  reached  and 
accordingly  started  or  prepared  to  alight,  but  were  deterred 
from  executing  their  purpose  by  the  train  starting.  One  per- 
son left  the  car  at  the  rescr  before  the  train  came  to  a  full  stop 
in  order  to  take  a  short  way  to  his  home,  as  was  often  done 
by  persons  living  in  the  part  of  town  where  Mr,  Wolf  resided. 
There  was  no  proof  that  it  was  customary  to  call  the  station 
before  the  train  stopped  for  the  crossing,  or  that  the  deceased 
on  other  occasions  had  alighted  when  the  train  stopped  for 
the  crossing  in  order  to  take  the  short  way  to  his  home.  There 
was  other  evidence  touching  questions  submitted  to  the  jury, 
Vol.131  — 22 
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but  tjhat  already  referred  to  is  sufficient  for  the  purposes  of 
the  appeal. 

At  the  close  of  the  evidence  defendant's  counsel  moved  for 
a  directed  verdict,  which  was  denied.  The  cause  was  then  sub- 
mitted to  the  jury  for  a  special  verdict,  resulting  in  these 
findings:  Adam  Wolf  stepped  from  defendant's  train  and 
met  his  death  as  alleged  in  the  complaint  When  he  stepped 
from  the  train  the  car  on  which  he  was  riding  was  standing 
still.  Just  before  the  train  stopped  the  defendant's  brakeman 
opened  the  door  at  the  front  of  the  car  and  called  out  the  sta- 
tion. He  did  not  warn  the  passengers  that  the  train  would 
stop  or  had  stopped  on  the  bridge.  Defendant's  servant  failed 
to  use  ordinary  care  for  the  safety  of  the  passengers  destined 
for  Plymouth.  Mr.  Wolf  understood  from  the  calling  of  the 
station  and  failure  to  give  warning  to  the  contrary  that  when 
the  train  stopped  it  was  at  the  station.  There  was  then  no 
street  light  burning  in  the  vicinity.  It  was  so  dark  that  the 
exercise  of  ordinary  bare  would  not  have  brought  to  his  atten- 
tion the  fact  that  the  car  was  on  the  bridge.  The  negligence 
of  the  brakeman  was  the  proximate  cause  of  the  death  of  Mr. 
Wolf.  He  was  not  guilty  of  any  want  of  ordinary  care  con- 
tributing to  produce  his  death.  The  damages  caused  to  the 
surviving  widow  of  Mr.  Wolf  are  $1,260. 

The  defendant  moved  for  judgment  notwithstanding  the 
verdict  and  plaintiff  moved  for  judgment  on  the  verdict  The 
former  was  denied  and  the  latter  was  granted. 

Edward  M.  Hyzer,  for  the  appellant 

M.  (7.  Mead,  attorney,  and  Simon  OiUen,  of  counsel,  for 
the  respondent 

Mabshatx,  J.  Counsel  for  appellant  stated  this  as  the 
proposition  presented  by  the  record  for  decision: 

''If  a  railroad  company  stops  a  passenger  train  at  a  railroad 
crossing  as  the  train  approaches  a  railroad  station,  in  the 
nighttime,  after  the  station  has  been  called,  without  notice  to 
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the  passengers  that  the  stop  is  not^for  the  station,  is  such  con- 
duct of  the  company  negligent  as  to  a  passenger  who  is  en- 
tirely familiar  with  local  conditions  V^ 

We  cannot  agree  with  counsel  that  the  quoted  language  ac- 
curately covers  the  matter  to  be  decided.  It  omits  several 
circumstances  which  may  well  have  had  weight  in  the  mind 
of  the  trial  court  in  submitting  the  cause  to  the  jury,  and  in 
the  minds  of  the  latter  in  reaching  a  conclusion.  Some  of 
such  circumstances  are  the  following:  The  station  was  called 
by  the  brakeman  as  he  opened  the  front  door  of  the  car.  He 
closed  the  door  thereafter  as  if  nothing  more  were  to  be  done 
on  his  part  before  the  time  for  passengers  to  alight  It  was 
raining  hard  at  the  time,  suggesting  reasonably  the  closing  of 
the  door  by  the  brakeman  even  though  the  interval  between  the 
calling  of  the  station  and  the  stopping  of  the  train  for  pas- 
sengers to  alight  might  be  brief.  It  was  a  very  dark  night — ► 
so  dark  that  a  person  oould  not  observe  with  reasonable  dis- 
tinctness surrounding  objects  outside  the  train  or  the  ground 
at  the  side  of  the  track.  The  arc  lights  which  were  customarily 
burning  were  not  in  service.  There  was  no  proof  that  the 
calling  of  the  station  was  ordinarily  followed  by  two  stops, 
one  for  the  crossing  and  the  other  for  the  station.  The  atti- 
tude of  other  passengers  in  the  car  than  Mr.  Wolf  reasonably 
suggested  to  him  the  thought  that  the  stop  was  at  the  station. 
There  was  liability,  reasonably,  for  one  circumstanced  as  Mr. 
Wolf  was  to  be  diverted  in  mind  from  attention  to  the  fact 
that  it  was  necessary  to  stop  at  the  crossing  before  stopping  at 
^the  station.  We  must  face  the  situation  pictured  by  counsel's 
proposition  enlarged  by  at  least  all  the  circumstances  men- 
tioned, and  from  that  viewpoint  determine  whether  there  was 
a  jury  question  as  to  negligence  on  the  part  of  appellant,  and 
another  as  to  contributory  negligence  on  the  part  of  the  de- 
ceased. 

It  is  suggested  that  the  negligence  alleged  was  not  estab- 
lished, in  that  there  was  no  proof  that  the  brakeman  left  the 


340  SUPREME  COURT  OF  WISCONSIN.       [Apk. 

Wolf  V.  Chicago  &  N.  W.  E.  Co.  131  Wis.  335. 

door  open  after  calling  the  station,  but  on  the  contrary  the 
evidence  shows  that  he  closed  it  True,  the  evidence  was  as 
claimed,  but  it  is  not  considered  that  the  allegation  in  that 
regard  is  essential  to  the  cause  of  action.  The  dominant  cir- 
cumstances upon  which  negligence  was  predicated  are  that  the 
brakeman  called  the  station  without  warning  passengers  that 
there  would  be  a  stop  thereafter  before  the  one  at  the  depot 
platform,  the  conditions  being  such  that  passengers  in  the  ex- 
ercise of  ordinary  care,  not  being  so  warned,  were  liable 
through  excusable  f  orgetf  ulness  or  otherwise  to  leave  the  train 
at  the  first  stop  and  where  it  was  dangerous  to  do  so.  The 
calling  out  of  the  statiop,  as  is  usual,  preceding  the  arrival  at 
the  place  to  step  from  the  train,  the  passing  forward  by  tie 
brakeman  immediately  after  making  such  call  as  if  in  pursuit 
of  his  duty  to  warn  the  occupants  of  other  cars  to  be  in  readi- 
ness to  alight,  the  coming  of  the  train  to  a  full  stop  Portly 
thereafter  without  any  warning  to  passengers,  as  before  stated, 
the  darkness  of  the  night,  and  the  unusual  condition  of  the 
street  arc  lights  being  out  were  the  main  factors.  There  was 
ample  proof  in  respect  thereto  to  carry  Hie  case  to  the  jury. 
Indeed  we  do  not  understand  tiie  learned  counsel  for  ap^ 
pellant  contends,  aside  from  failure  to  establish  all  llie  oir- 
ciunstances  alleged  as  characterizing  the  negligence  diarged 
which  we  do  not  deem  material,  but  what  the  jury  were  war- 
ranted in  finding  n^ligence  on  the  part  of  the  appellant  on 
the  occasion  in  question,  but  it  is  insisted  that  it  was  not  ac- 
tionable fault  as  to  the  personal  representatives  of  the  de- 
ceased, because  the  deceased  was  familiar  with  the  local  con- 
ditions and,  therefore,  had  he  exercised  ordinary  care  for  his 
own  safety,  he  would  not  have  been  misled  into  the  dangerous 
step  he  took.  So  we  pass  to  the  consideration  of  whether  the 
finding  of  the  jury,  that  the  deceased  was  free  from  any  want 
of  ordinary  care  contributing  to  produce  the  injury  from 
which  he  died,  has  any  support  in  the  evidence. 

We  may  well  say  in  passing,  to  emphasize  the  foregoing, 
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that  the  learned  coimsel  for  appellant  on  the  trial  freely  con- 
ceded that  if  the  trainmen  misled  Mr.  Wolf  into  the  belief 
that  the  train  had  arrived  at  the  station  when  it  had  not>  ap- 
pellant waa  guilty  of  actionable  n^ligence,  if  Mr.  Wolf  was 
so  misled  without  contributory  negligence  on  his  part 

It  is  suggested  that  Mr.  Wolf  must  have  stepped  off  the 
train,  knowing  that  he  was  not  at  the  station,  with  a  view  of 
taking  a  short  way  to  his  home,  which  was  commonly  done  by 
persons  living  in  that  part  of  the  city  wherein  he  resided, 
which  was  west  of  the  crossing;  that  there  is  no  other  reason- 
able explanation  of  his  movements,  since  he  must  have  known 
from  his  familiarity  with  local  conditions  that  when  the  train 
stopped  it  was  not  at  the  station.  There  are,  it  seems,  two  in- 
firmities in  that  view:  First,  the  improbability  that  Mr.  Wolf 
stepped  off  the  train  blindly  into  the  darkness,  knowing  as  he 
must  that  if  the  train  was  not  at  the  station  it  was  liable  to  be 
on  the  trestle,  certainly  is  sufficient  to  preclude  taking  the  case 
from  the  jury  in  favor  of  the  defendant  in  respect  thereto. 
Secondly,  notwithstanding  Mr.  Wolf  was  familiar  with  local 
conditions  and  might  have  known  that  the  first  stopping  of 
the  train  was  for  the  crossing,  he  was  not  bound  under  aU  the 
circumstances  to  remember  all  such  conditions  and  the  ne- 
cessity for  the  first  stop,  at  his  peril.  If  his  mind  was  by  any 
adequate  cause  momentarily  diverted  so  that  the  negligence  of 
the  appellant  became  operative  while  he  was  taking  the  course 
which  in  his  condition  of  mind  the  conduct  of  appellant  in- 
vited, he  was  not  guilty  of  contributory  negligence.  The  rule 
last  stated  has  been  often  proclaimed  by  this  court  and  quite 
decisively  in  the  following  language,  quoted  by  respondent's 
counsel  to  our  attention,  from  Collins  v.  JanesvUle,  111  Wis.« 
348,  87  N.W.  241, 1087: 

''Some  courts  have  held  that  if  a  person  knows  of  a  danger- 
ous defect  in  a  sidewalk  he  is  bomid  at  his  peril  to  remember 
it  [citing  authorities].  But  this  courts  in  harmony  with  the 
weight  of  authority,  holds  to  the  more  reasonable  and  humane 
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rule  that  a  person  may  forget  the  existence  of  a  defect  in  a 
street  or  sidewalk  and  thereby  receive  a  personal  injury,  and 
yet  be  in  the  exercise  of  ordinary  care." 

True,  what  a  person  knows  which  may  affect  his  personal 
safety  he  is  presumed  to  remember  in  the  absence  of  any  cir- 
cumstance reasonably  accounting  for  his  forgetfulness  in  re- 
spect to  the  matter,  but  it  is  so  common  for  one  to  momentarily 
forget  such  a  matter,  because  of  his  mind  being  for  the  time 
diverted  therefrom,  that  rather  slight  circumstances  have  been 
considered  sufficient  to  carry  the  question  to  the  jury  of 
whether  failure  to  remember  in  the  given  case  was  consistent 
with  ordinary  care. 

It  was  said  in  Collins  v.  Janesville,  supra,  in  respect  to.  the 
nature  of  the  presumption  that  what  one  knows  regarding  a 
condition  liable  to  affect  his  personal  safety  he  is  presumed  to 
have  in  mind  and  to  be  wanting  in  ordinary  care  in  failing  to 
avoid  the  danger,  that  ''the  presumption  is  rebuttable  and 
gives  way  so  readily  to  explanatory  circumstances  that  any 
reasonable  excuse  for  the  forgetfulness  is  sufficient  to  carry 
the  case  to  the  jury  on  the  question  of  plaintiff's  contributory 
negligence." 

The  following  precedents  fully  illustrate  the  application  of 
the  doctrine  stated:  In  Wheeler  v.  Westport,  30  Wis.  892,  a 
physician  on  the  way  to  visit  a  patient  in  the  nighttime,  his 
mind  being  diverted  by  reason  of  conversation  with  a  com- 
panion, momentarily  forgetting  a  dangerous  place  in  the  high- 
way with  which  he  was  perfectly  familiar,  drove  into  it  and 
was  injured.  In  Crites  v.  New  Richmond,  98  Wis.  56,  73  N. 
W.  322,  the  plaintiff  stepped  into  a  hole  in  the  sidewalk  with 
which  he  was  familiar,  his  mind  being  momentarily  diverted 
by  a  call  to  him  from  a  person  on  the  opposite  side  of  the 
street.  In  Cumisky  v.  Kenosha,  87  Wis.  286,  68  K  W.  395, 
the  plaintiff  was  injured  by  reason  of  a  dangerous  ridge  orf 
ice  on  a  sidewalk.  She  knew  of  the  obstruction  and  had 
passed  over  it  but  a  short  time  before.    The  only  explanation 
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of  her  failure  to  remember  and  avoid  it  was  that  her  mind 
was  diverted  by  the  thought  of  hurrying  along  to  avoid  meet- 
ing a  number  of  workmen,  who  were  about  to  leave  a  shop  on 
her  route  of  travel  In  Petrich  v.  Union,  117  Wis.  46,  93 
N.  W.  819,  the  plaintiff  was  injured  by  reason  of  the  wheel 
of  the  wagon  in  which  she  was  riding  dropping  suddenly  into 
a  gully  in  the  traveled  track,  with  which  the  plaintiff  was  fa- 
miliar. The  only  explanation  of  her  failure  to  remember  the 
defect  was  that  she  was  engaged  in  conversation  with  her  hus- 
band about  the  farm,  and  that  it  was  dark.  To  the  same  effect 
are  Strach  v.  Milwaukee,  121  Wis.  91,  95,  98  N.  W.  947 ; 
Lyon  V.  Qrand  Rapids,  121  Wis.  609,  615,  99  K  W.  311 ; 
Coppins  V.  Jefferson,  126  Wis.  578, 105  N.  W.  1078. 

Applying  the  foregoing  to  the  facts  here  it  is  considered 
that  the  darkness  of  the  night,'  the  rain,  the  absence  of  the 
street  lights,  the  sudden  call  of  the  station,  the  movement  of 
the  brakeman  inmiediately  followed  by  the  stopping  of  the 
train,  and  the  movements  of  other  passengers  than  Mr.  Wolf, 
indicating  a  purpose  to  inmiediately  leave  the  train,  were 
amply  sufficient  to  carry  the  case  to  the  jury  on  the  question 
not  only  of  whether  the  deceased  knew  where  the  car  was,  but 
whether  he  ought  to  have  known  of  it  in  the  exercise  of  ordi- 
nary care.  It  is  within  reasonable  probability  that  he  was 
thrown  off  his  guard  without  fault  on  his  part,  amounting  to 
a  want  of  ordinary  care,  by  such  circumstances,  and  that  the 
suggestion  to  alight  held  out  by  the  call  for  the  station  and 
the  stopping  of  the  train  was  the  producing  cause  of  the  mis- 
chief. 

It  is  further  contended  that  since  there  was  a  light  in  the 
depot  and  two  incandescent  lights  outside,  as  was  the  custom, 
it  was  contributory  fault  on  the  part  of  the  deceased  in  not 
observing  such  a  conspicuous  object  before  he  stepped  off 
the  train ;  that  the  absence  of  the  customary  depot  lights,  had 
the  deceased  been  in  the  exercise  of  ordinary  care,  would  have 
efficiently  suggested  to  him  that  the  train  was  not  at  the  sta- 
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tioiL  Due  consideratioii  has  been  given  to  that  phase  of  the 
case^  which  is  doubtless  the  most  persuasive  of  any  in  appel- 
lant's favor.  It  does  not  seem  under  all  the  circumstances  to 
be  so  far  controlling  as  to  establish  contributory  negligence  of 
the  deceased  as  a  matter  of  law.  It  is  very  natural  for  a  pei^ 
son  riding  on  a  railway  train,  upon  the  station  to  which  he  is 
destined  being  called,  and  the  train  coming  to  a  full  stop 
shortly  thereafter,  to  suppose,  nothing  appearing  to  the  con- 
trary, that  he  must  alight  without  delay.  Ordinarily  he  would 
be  considered  wanting  in  due  care  if  he  did  not  do  so.  The 
absence  of  any  proof  here  that  it  was  customary  to  call  the 
station  before  the  stop  at  the  crossing  is  a  most  significant  cir- 
cumstance. It  may  weU  be  presumed  that  there  was  no  sudi 
custom,  at  least  unaccompanied  with  a  notification  that  the 
station  would  not  be  reached  till  the  second  stop,  under  such 
conditions  as  existed  at  the  time  in  question.  Such  a  custom 
unless  so  accompanied,  under  such  circumstances,  would  be 
quite  liable,  at  least  as  to  persons  not  acquainted  with  local 
conditions,  to  lead  to  just  such  an  occurrence  as  took  place. 
So  it  may  well  be  that  the  calling  of  the  station  and  what  fol- 
lowed threw  Mr.  Wolf  off  his  guard  as  to  whether  a  stop  at  the 
crossing  had  been  made,  or  such  stop  had  been  neglected,  and 
caused  him  to  leave  his  seat  and  pass  to  the  point  of  stepping 
off  the  train  with  an  excusable  degree  of  haste  and  confusion. 
When  he  arrived  at  such  point  it  is  the  opinion  of  the  court 
upon  the  evidence  that  he  was  not,  as  a  matter  of  law,  bound 
at  his  peril  of  being  successfully  charged  with  contributory 
negligence,  to  hesitate  and  look  for  the  depot,  or  observe  its 
absence  before  taking  the  next  step.  The  customary  interval 
between  the  stopping  and  starting  of  a  train  at  small  stations 
is  often  very  short  Again,  customarily  passengers  are  ex- 
pected to  promptly  leave  the  train  upon  its  stopping  at  a  sta- 
tion so  as  not  to  obstruct  the  way  for  those  who  wish  to  board 
it  Further,  the  deceased  was  not  bound  to  suppose  that  his 
car  was  located  in  front  of  or  in  any  closer  proximity  to  the 
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depot  than  to  enable  him  to  safely  step  to  the  ground  or  to 
the  platform,  So^  under  all  the  oircumstanoes,  we  cannot 
leaoh  the  conclusion  with  the  deamess  requisite  to  warrant 
<Mrerruling  the  decision  of  the  trial  courts  that  the  deceased 
was  guilty  of  negligence  as  a  matter  of  law  in  not  taking  an 
efficient  observation  respecting  the  presence  of  the  depot  be- 
fore the  fatal  step.  There  is  much  force  in  what  was  said 
in  Richmond  &  D.  B.  Co.  v.  Smith,  92  Ala.  237,  9  South. 
223y  cited  and  quoted  from  at  length  by  counsel  for  re- 
spondent: 

'^Having  been  induced  by  the  conduct  of  the  company's  em- 
ployees to  reasonably  believe  that  the  trai^  was  at  the  station^ 
lie  was  authorized  to  believe  that  he  could  descend  the  step  to 
the  ground  with  safely.  The  name  of  the  station  having  been 
announced  it  was  natural  that  the  passengers  destined"  there- 
for "would  commence  to  leave  the  train  as  soon  as  it  was 
1>rought  to  a  full  stop.  .  .  .  The  train  having  been  stopped 
at  an  imusual  place,  short  of  the  station,  it  was  the  duty  of 
those  in  charge  to  use  all  due  precaution  to  protect  the  pas- 
sengers from  injury,  especially  when  it  is  dark  and  the  train 
is  stopped  on  a  trestle  or  other  place  of  danger." 

Of  course,  if  the  situation  at  the  depot  in  the  nighttime 
was  customarily,  and  on  the  night  in  question,  such  that  upon 
the  train  arriving  at  the  proper  place  for  passengers  to  alight 
the  depot  lights  would  necessarily  have  challenged  Mr.  Wolfs 
attention,  and  the  absence  thereof  as  he  was  about  to  take  the 
last  step  in  all  reasonable  probability  woidd  necessarily  have 
challenged  his  attention,  and  would  have  caused  him  to  hesi- 
~Cate  and  efficiently  investigate,  had  he  been  in  the  exercise  of 
ordinary  care,  the  case  would  be  with  the  appellant,  but  it  is 
the  opinion  of  the  court  in  view  of  all  the  circumstances  that 
he  may  have  been  in  the  exercise  of  such  care  and  yet  have 
proceeded  from  his  seat  to  and  inclusive  of  the  fatal  step 
^thout  looking  for  the  station  lights  or  his  attention  being  at- 
tracted efficiently  to  the  absence  thereof.  Having  been  thrown 
-oS  his  guard  so  that  when  he  started  to  leave  the  train  he  had 


346  SUPEEME  COURT  OF  WISGONSIK      [Apb. 

Wolf  V.  Chicago  &  N.  W.  R.  Co.  131  Wis.  335. 

reasonable  ground  to  believe  he  was  at  the  station  it  was  not 
wholly  unreasonable,  tested  by  the  standard  of-  ordinary  care, 
for  him  to  complete  his  purpose  to  alight  without  hesitating 
to  take  notice  of  his  surroundings.  The  darkness  of  the  nighty 
the  thought  that  the  stop  would  be  brief,  and  the  rain,  may 
reasonably  have  efficiently  influenced  hiiH  to  move  rapidly 
with  a  view  of  leaving  the  train  and  reaching  his  home  as 
speedily  as  practicable,  and  to  take  the  last  step  from  the  car 
in  the  full  belief  that  the  car  was  at  the  statio^. 

Counsel  for  appellant  cites  to  our  attention  East  Term.,  Va. 
&  OcL  R.  Co.  V.  Holmes,  97  Ala.  332, 12  South.  286,  as  suV 
stantially  on  all-fours  with  the  case  in  hand.  The  rule  of  that 
case  is  stated  thus : 

"Although  a  passenger  may  reasonably  conclude  that  he 
has  reached  his  destination  when  the  name  of  the  station  is 
called  and  the  train  comes  to  a  stop,  yet,  if  the  circumstances 
would  indicate  to  a  prudent  person  that  the  proper  stopping 
place  had  not  been  reached,  and  he  voluntarily  steps  from  a 
moving  train  in  the  darkness,  he  is  gailty  of  such  contributory 
negligence  as  will  defeat  a  recovery  for  injuries  sustained." 

That  statement  seems  sufficient  without  comment  to  show 
that  the  case  comes  far  short  of  fitting  the  situation  we  have 
to  deal  with.  True,  there  is  language  in  the  opinion  which 
would  support  appellant's  view  if  applied  here  without  keep- 
ing in  view  the  doctrine  of  excusable  f orgetfulness  and  the 
circumstance  in  the  cited  case  that  after  the  train  stopped  it 
resumed  its  course  before  the  passenger  left  the  car,  thereby 
challenging  his  attention  as  to  the  absence  of  indications  of  a 
station.  Of  course,  while  legal  principles  in  cases  of  this  sort 
do  not  change  or  bend  to  fit  different  situations,  the  result  to 
which  they  lead  depends  upon  the  facts  of  the  particular  case. 
Often  the  presence  or  absence  of  some  particular  circumstance 
turns  the  scale. 

We  will  not  further  discuss  the  case.  We  have  sufficiently 
given  the  reasons  why,  in  the  opinion  of  the  court,  the  ques- 
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tion  of  whether  the  deceased  was  guilty  of  contributory  negli- 
gence was  for  the  jury.  No  good  can  be  accomplished  by  dis- 
cussing the  numerous  authorities  cited  to  our  attention  and 
the  many  others  which  are  at  hand  bearing  some  analogy  to 
the  case  before  us.  The  principles  involved  are  few,  simple, 
and  well  understood.  All  of  the  authorities  relied  upon  by 
both  sides  have  been  carefully  examined.  When  viewed  with 
reference  to  the  exact  facts  here  involved  it  is  believed  that 
they  support  the  conclusion  reached.  The  result  of  counseFs 
labor  in  bringing  to  the  attention  of  the  court  such  authorities 
we  will  preserve.  It  may  be  very  beneficial  to  the  profession 
and  the  court  in  similar  cases.  Mitchell  v.  G.  &  0.  T.  R.  Co. 
51  Mich.  236,  16  K  W.  388 ;  Central  R.  Co.  v.  Van  Horn, 
38  N.  J.  Law,  133 ;  Taber  v.  D.,  L.  &  F.  R.  Co.  71  N.  T. 
489;  McOee  v.  Mo.  Pac.  R.  Co.  92  Mo.  208,  4  S.  W.  739; 
Memphis  &  L.  R.  R.  Co.  v.  Stringfellow,  44  Ark.  322 ;  Terre 
Haute  &  I.  R.  Co.  v.  Buck,  96  Ind.  346;  MiUer  v.  East 
Tenn.,  Va,  &  Oa.  R.  Co.  93  Ga.  630,  21  S.  E.  153 ;  Southern 
Kan.  R.  Co.  v.  Pavey,  48  Kan.  452,  29  Pac  693 ;  Coe  v.  L.  & 
N.  R.  Co.  (Ky.)  78  S.  W.  439;  Laub  v.  C,  B.  &  Q.  R.  Co. 
118  Mo.  App.  488,  94  S.  W.  560 ;  Chesapeake  <&  0.  R.  Co.  v. 
Smith,  103  Va.  326,  49  S.  E.  487;  Baltimore  &  P.  R.  Co.  v. 
J  earn,,  98  Md.  546,  67  Atl.  840 ;  Columbus  &  I.  R.  Co.  v.  Far- 
reU,  81  Ind.  408 ;  Wood  v.  L.  S.  &  M.  S.  R.  Co.  49  MicL  370, 
18  N.  W.  779 ;  Hemmingway  v.  C,  M.  &  St.  P.  R.  Co.  72 
Wis.  42,  37  ^.  W.  804;  Stutz  v.  C.  &  N.  W.  R.  Co.  73  Wis. 
147, 40  N.  W.  653 ;  McDermott  v.  C.  &  N.  W.  R.  Co.  82  Wis. 
246,  52  N.  W.  85;  Werner  v.  C.  &  N.  W.  R.  Co.  105  Wis. 
300,  81  N.  W.  416 ;  Ellis  v.  C,  M.  <6  Si.  P.  R.  Co.  120  Wis. 
645,  98  K  W.  942. 
By  ike  Court. — The  judgment  is  a£Srmed. 

OA8SODAT;  C.  X,  took  uo  part 
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Taylob  and  aoother,  Appellants^  vs.  Dat.t.  Leab  and  Zino 
CoKPAKY,  BespondenL 

March,  ft^—ApHl  9,  1907. 

lAena:  Bubcontractora:  Agency  of  principal  contractor  for  ou>ner: 
Waiver:  Estoppel:  Notice  of  claim:  Time  limited:  Buoceseive 
deliveries  of  materials:  Unity  of  transaction. 

1.  Within  the  scope  of  a  hulldlng  contract  the  principal  contractor 

is  the  agent  of  the  owner  to  subject  his  property  to  liens  in  fa- 
vor of  subcontractors  for  labor  and  materials;  and  a  subcon- 
tractor who  furnishes  to  the  principal  contractor  materials 
which  are  wrought  into  the  building  in  compliance  with  the 
specifications  of  the  contract  is  entitled  to  a  lien  notwithstand- 
ing a  failure  of  the  principal  contractor  to  complete  the  build- 
ing in  exact  compliance  with  the  contract  and  without  regard 
to  whether  the  principal  contractor  may  be  debarred  of  a  lien 
by  reason  of  the  fact  that  nothing  is  owing  him  upon  his  con- 
tract. 

2.  When  a  payment  was  about  to  be  made  to  the  principal  contractor 

in  accordance  with  the  contract,  subcontractors  asked  the  own- 
ers to  pay  the  money  to  them  on  their  bill  for  materials,  but 
failed  to  obtain  a  written  order  from  the  principal  contractor 
as  suggested  by  the  owner,  and  took  no  legal  proceedings  to  in- 
tercept the  payment  to  the  principal  contractor.  They  had  no 
contract  right  to  intercept  it  Held,  that  these  facts  did  not 
show  any  waiver  of  the  subcontractors'  rights,  any  estoppel,  or 
any  extension  of  time  of  payment  to  the  principal  contractor. 

8.  Sec  3316,  Stats.  (1898),  requiring  a  subcontractor  furnishing  ma- 
terials to  give  notice  of  his  claim  of  lien  within  sixty  days  after 
such  materials  are  furnished,  does  not  require  a  separate  no- 
tice for  each  delivery  where  all  were  so  connected  as  to  consti- 
tute substantially  one  transaction,  and  in  such  a  case  the  fur- 
nishing is  not  deemed  complete  until  the  last  delivery. 

4.  Where  the  principal  contractor  for  a  building  orders  and  receives 
from  a  subcontractor  material  therefor  from  time  to  time  as 
the  construction  progresses,  it  will  be  presumed  that  such  pur- 
chases have  relation  to  each  other  and  constitute  but  one  trans- 
action for  the  purposes  of  the  lien  statute,  although  there  may 
be  no  express  agreement  in  advance  that  'the  principal  con- 
tractor will  purchase,  or  the  materialman  furnish,  all  that  may 
be  called  for  in  such  construction;  but  where  the  continuity  of 
such  deliveries  is  broken  by  long  and  unusual  periods  of  time, 
a  presumption  against  the  unity  of  the  transaction  arises,  un- 
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leas  auch  Interraptlon  and  aeyerance  in  time  be  dearly  ex* 
plained. 
5.  Subcontractors  agreed  to  furnish  for  the  construction  of  a  mill  a 
large  quantity  of  lumber  according  to  a  list  submitted  by  the 
principal  contractor,  and  there  was  a  tacit  understanding  that 
they  would  be  called  upon  to  furnish  such  other  lumber  as  might, 
in  accordance  with  usual  experience,  be  needed  in  addition  to 
that  specified  in  the  list  They  furnished  additional  lumber  in 
pursuance  of  such  understanding,  the  deliverlea  being  closely 
connected  in  time  and  the  lumber  being  wrought  into  the  mill 
In  the  course  of  the  continuous  and  uninterrupted  construction. 
Held,  that  there  was  but  a  single  furnishing  of  materials  and 
,  that  notice  of  the  subcontractors'  claim  for  a  lien  might  be 
given  at  any  time  within  sixty  days  after  the  last  deliyery. 


Appeal  from  a  judgment  of  the  circuit  court  for  La  Fay- 
ette co\mty:  Gxobgb  Clemxittson^  Circuit  Judge.  Reversed. 

Action  to  foreclose  subcontractors'  lien.  The  defendant^  a 
mine  owner^  entered  into  a  written  contract  with  the  Platte- 
ville  Foundify  &  Machine  Company  to  build  for  the  former 
a  concentrating  plants  furnishing  all  materials^  according  to 
plans  and  specifications  attached  to  the  contract^  for  the  sum 
of  $13^00.  The  specifications  covered  the  mill^  engine  house, 
and  connected  building  in  which,  by  the  specifications,  there 
were  to  be  placed  certain  patented  tables  which,  it  was  ex- 
pected, would  economically  serve  a  purpose  of  separating  cer- 
tain inconsistent  portions  of  the  ore.  The  contractor  was  in 
the  line  of  business  of  manufacturing  such  plants  and  had  had 
experience  with  such  tables.  Included  in  the  proposal  and 
specifications  adopted  by  the  contract  was  an  express  guar- 
anty by  the  contractor  that  the  mill  should  have  a  certain 
capacity  and  that  the  separation  of  the  ore  should  be  accom- 
plished up  to  a  specified  degree  of  completeness.  The  con- 
tractor built  the  mill  complete  and  exactly  in  accordance  with 
the  specifications,  but,  by  reason  of  peculiarities  in  defend- 
ant's ores,  the  patented  tables  were  found  ineffective,  so  that 
the  ore  could  not  be  separated  iipon  them  in  accordance  with 
the  guaranty.    That  could  only  be  done  by  the  substitution 
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of  roaster  appliances  in  connection  with  the  same  buildings, 
which  was  afterwards  done  by  the  defendant  at  an  expense  of 
about  $7,000.  Pending  tiie  doing  of  the  work  defendant  had 
made  two  twenty-five  per  cent  payments  to  the  principal  con- 
tractor in  accordance  with  the  terms  of  the  contract,  aggre- 
gating $6,750,  all  parties  being  then  ignorant  of  the  inef- 
ficiency of  the  patented  tables. 

Plaintiffs,  lumber  dealers  at  Platteville,  at  about  the  time 
of  the  commencement  of  the  work,  were  asked  to  figure  upon 
a  list  of  lumber  supposed  to  be  all  that  was  necessary  for  the 
construction  of  the  entire  plant,  and  made  a  price  thereon  of 
$2,335,  which  was  accepted.  Such  lumber  was  delivered 
from  time  to  time  between  the  date  of  the  contract  and  about 
August  19,  1904.  After  such  bid  several  additional  small 
quantities  of  lumber  were  ordered  and  delivered  by  plaintiff 
and  used  in  the  construction  of  the  mill  as  originally  de- 
signed, bringing  the  total  up  to  $2,525.95,  the  last  instalment 
of  such  subsequent  orders  being  delivered  September  23, 
1904.  Plaintiffs'  notice  that  they  claimed  a  subcontractors' 
lien  was  served  November  19, 1904. 

After  the  discovery  that  the  tables  would  not  separate  the 
ore  as  guaranteed,  the  principal  contractor  became  bankrupt, 
and,  by  some  arrangement  between  the  defendant  and  the  re- 
ceiver, the  former  took  possession  of  the  premises,  appar- 
ently upon  mutual  abandonment  of  all  claim  by  one  against 
the  other;  the  defendant  making  no  claim  for  damages  by 
reason  of  the  breach  of  the  guaranty  nor  for  return  of  any  of 
the  moneys  paid,  and  no  claim  having  been  thereafter  urged 
against  the  defendant  in  favor  of  the  principal  contractor's 
estate. 

The  defendant  denying  plaintiffs'  subcontractors'  lien,  this 
action  was  brought  and  tried,  and,  after  disclosure  of  substan- 
tially the  foregoing  facts,  with  perhaps  some  others  to  be  men- 
tioned in  the  opinion,  the  court  denied  plaintiffs'  right  to  lien 
on  several  grounds,  and  entered  judgment  dismissing  the  com- 
plaint, from  which  plaintiffs  appeal 


9]  JANUARY  TERM,  1907-    ^  851 

Taylor  y.  Dall  Lead  &  Zinc  Co.  131  Wu,  348. 

For  the  appellants  there  was  a  brief  by  Bums  dt  ElliSj  and 
oral  argument  by  E.  E.  Bums. 
W.  H.  Beehe,  for  the  respondent 

DoDQE^  J.  The  trial  court,  as  indicated  by  an  opinion 
filed,  found  three  reasons  why  the  plaintiffs  could  not  main- 
tain a  lien  against  the  defendant's  properly,  although  the  lum- 
ber had  been  furnished  by  them  as  subcontractors  of  a  prin- 
cipal contractor  and  in  exact  accordance  with  the  principal 
contract    Of  these  reasons  in  their  order : 

1.  The  trial  court,  in  substance,  held  that,  because  the  prin- 
cipal contractor  did  not  complete  its  contract  by  the  construc- 
tion of  buildings  and  appliances  satisfying  its  guaranty  of 
efficiency,  it  could  itself  have  maintained  no  lien ;  certainly 
not  for  any  amount  in  excess  of  that  which  had  been  paid  it, 
which  was  all  that  was  payable  by  the  terms  of  the  contract 
until  the  efficacy  of  the  plant  could  be  tested ;  and  that,  since 
no  lien  could  be  maintained  by  the  principal  contractor  at  the 
time  plaintiffs  commenced  their  action,  they  could  have  none. 
Our  statute  on  the  subject  of  subcontractors'  liens,  sec  3315, 
Statfl,  (1898),  provides  substantially  as  follows:  Every  person 
who,  as  subcontractor  of  a  principal  contractor,  furnishes  any 
materials  to  such  principal  contractor  for  or  in  or  about  the 
erection,  construction,  etc.,  of  any  building  or  appurtenances 
thereto,  may  have  the  lien  and  remedy  given  by  this  chapter. 
Now,  it  is  undisputed  that  the  plaintiffs  did  exactly  those 
things.  They  did,  as  subcontractors,  furnish  material  to  the 
principal  contractor  for  the  erection  of  a  building  and  appur- 
tenances, and  such  niaterials  were  wrought  into  a  building 
and  appurtenances  now  standing  on  the  defendant's  land. 

The  query  at  once  becomes  pertinent  why  any  court  can 
ignore  the  behest  of  the  statute  that  the  plaintiffs  have  a  lieu. 
Prior  to  1889  the  statute  itself  gave  one  reason  wheliever  the 
enforcement  of  a  lien  would  compel  the  owner  to  pay  more 
than  his  original  contract  required;  but  that  obstacle  is  now 
removed.    The  trial  court  advances  as  a  reason  the  fact  that 
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the  principal  contractor  could  not  itself  have  maintained  & 
lien ;  but  the  statute  makes  no  such  exception.  That  such  fact 
is  not  universally  an  obstacle  to  the  subcontractor's  right  is^ 
of  course,  clear,  for  the  principal  contractor  could  maintain 
no  action  for  a  lien  if  it  had  been  paid  all  that  it  was  entitled 
to,  whether  such  payment  were  the  f  uU  contract  price  or  were 
some  less  sum  to  which  the  principal  contractor's  right  might 
be  reduced  because  of  some  right  of  deduction,  setoff,  or 
counterclaim  existing  in  the  owner's  favor.  The  trial  court 
seems  to  have  found  authority  for  an  exception  to  the  gea- 
erality  of  the  language  of  the  statute  in  Ooodman  v.  Boer- 
locher,  88  Wis.  287,  60  N.  W.  415,  where  it  was  apparently 
held  that  no  lien  against  the  land  could  exist  for  materials 
furnished  for  the  erection  of  a  building,  unless  that  building 
was  in  fact  so  completed  as  to  come  into  physical  existenccL 
AVhether  even  this  doctrine  could  be  extended,  as  in  the  pres- 
ent case,  to  deny  the  lien  where  the  building  came  into  exact 
and  complete  existence  according  to  its  specifications,  but 
merely  failed  to  satisfy  an  ancillary  guaranty  of  complete  ef- 
fectiveness for  a  given  purpose,  may  well  be  questioned,  for 
the  latter  situation  would  go  only  to  the  liability  of  the  owner 
to  pay  anything,  or  anything  more  than  he  had  paid,  whidi 
would  seem  to  be  deprived  of  any  efficacy  to  defeat  subcon- 
fractors'  liens  by  the  amendment  to  our  lien  statutes  already 
mentioned,  brought  in  by  ch.  888,  Laws  of  1889.  The  princi- 
ple rested  on  in  the  Bderlocher  Case,  which  may  be  called  the- 
Pennsylvania  doctrine,  even  if  applicable  to  the  present  situ- 
ation, was  simply  that,  no  building  coming  into  physical  ex- 
istence, there  never  had  been  any  physical  substance  upon 
which  the  mechanic's  lien  could  fasten.  This  doctrine  was,. 
however,  carefully  considered  by  this  court  in  Hdlsey^.  Wau- 
I'csha  Springs  8.  Co.  125  Wis.  311,  104  N.  W.  94,  and  en- 
tirely repudiated  as  inconsistent  with  both  the  language  and 
the  policy  of  our  own  statutes,  which  give  a  lien  on  the  land 
upon  the  furnishing  of  the  materials,  provided  the  work  of 


9]  JAIOJART  TERM,  1907.  363 

Taylor  y.  Dall  Lead  &  Zinc  Ck).  131  Wis.  34& 

erection  of  the  structure  is  in  fact  oammenoed;  such  view 
having  the  support  of  Bees  v.  Ludingtan,  13  Wis.  276 ;  Jes- 
sup  V.  Stone,  18  Wis.  466 ;  and  Fitzgerald  v.  WahK  107  Wis. 
92,  82  K  W.  717.  We  are  informed  by  counsel  that  the 
Waukesha  Case  was  not  called  to  the  attention  of  the  trial 
court  Had  it  been,  we  cannot  think  he  would  have  based 
any  conclusion  upon  the  doctrine  that  the  mere  failure  of  the 
principal  contractor  to  complete  the  contracted  building  in 
exact  compliance  with  the  terms  of  the  contract  was  an  insu- 
perable obstacle  to  the  existence  of  a  subcontractor's  lien. 

Another  ground  of  escape  from  the  direct  words  of  the  stat- 
ute conferring  the  lien,  as  stated  by  the  trial  court  and  urged 
by  the  respondent,  is  a  rule  declared  or  suggested  in  several 
cases,  that  the  right  of  the  subcontractor  is  referable  to  the 
original  contract,  and  that  what  would  not  be  "lienable"  in 
favor  of  the  principal  contractor  under  his  contract  is  not 
lienable  in  favor  of  a  subcontractor.  This  rule  is  in  appar- 
ent derogation  of  the  express  words  of  the  statute  and  there- 
fore is  to  be  very  cautiously  applied.  In  Goodman  v.  Boer- 
locher,  supra,  it  was  said,  arguendo: 

'flf  the  case  is  such  that  the  principal  contractor  is  not 
entitled  to  a  lien  for  any  other  reason  than  that  he  has  been 
paid  in  full,  as  in  case  of  abandonment  of  his  contract  or  of 
destruction  of  the  building  before  completion,  the  subcon- 
tractors under  him,  and  their  materialmen  and  laborers, 
would  not  seem  to  be  entitled  to  any  lien.'' 

This  language  has  already  been  criticised,  if  not  repudiated, 
in  Seeman  v.  Biemarm,  108  Wis.  366,  84  K  W.  490,  and 
properly  so,  for  the  statute  does  not  limit  the  right  of  the  sub- 
contractor to  cases  where  the  principal  contractor  could  have 
a  lien,  and  did  not  do  so  even  when  it  contained  the  express 
limitation  protecting  the  owner  against  payment  of  more  than 
the  contract  price. 

The  two  most  important  cases  in  which  has  been  declared 
the  dependency  of  the  subcontractor's  lien  upon  the  original 
Vol.131— 23 
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contract  are  Siebrecht  v.  Hog<m,  99  Wis.  437,  75  N.  W.  71, 
and  Seeman  v.  Biemcmn,  108  Wis.  865,  84  N.  W.  490,  and 
they  well  illustrate  the  scope  of  that  rule.  In  the  first  of 
these  a  lien  was  denied  to  a  subcontractor  for  damages  and 
additional  expense  caused  by  wrongful  acts  of  the  principal 
contractor  and  not  called  for  by  the  contract  There  the  court, 
construing  the  words  of  the  statute,  said : 

"Manifestly,  such  right  of  lien  is  confined  to  work,  labor, 
and  material  required  by  the  principal  contract  To  that  ex- 
tent, by  force  of  the  statute,  the  owner  makes  the  principal 
contractor  his  agent  to  bind  his  property,  but  no  further.  .  .  . 
The  whole  theory  of  it  is  that  the  owner  consents  to  what  is 
required  to  carry  out  the  principal  contract,  and  makes  his 
properly  liable  therefor  in  accordance  with  the  statute,  which 
is  made  a  part  of  the  contract" 

The  logic  of  this  case  is  that  labor  or  materials  expended 
by  a  subcontractor  by  reason  of  the  wrongful  acts  of  the  prin- 
cipal oontraxstor,  not  within  his  original  contract,  are  not  per- 
formed by  the  plaintiff  "as  a  subcontractor,"  for  he  cannot  be 
a  subcontractor  where  there  is  no  principal  contract  contem- 
plating such  service ;  hence  he  would  not  fall  within  the  words 
of  the  statute  conferring  a  lien  merely  for  work  done  "as  a 
subcontractor."' 

In  Seamcm  v.  Biemaavn  the  holding  was  that  a  subcontractor 
can  have  no  lien  for  work  or  materials  where  the  principal 
contract  expressly  provi^des  that  no  liens  shall  be  demanded. 
This  is  upon  the  principle,  of  course,  that  the  subcontractor, 
by  becoming  such  under  the  principal  contract,  agrees  to  abide 
by  such  terms,  and  therefore  by  express  agreement  waives  his 
lien.  It  is  reiterated  in  that  case  that  his  right  against  the 
property  depends  upon  the  agency  of  the  principal  contractor 
created  by  that  contract  to  bind  the  property  of  the  owner, 
and  that  a  stipulation  therein  against  the  claiming  of  liens  for 
any  work  or  materials  is  an  express  limitation  upon  that 
agency,  to  which  the  subcontractor  assents  by  acting  there- 
under.   In  that  case  it  was  expressly  declared : 
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"Of  course,  where  a  claim  is  not  lienable  in  favor  of  the 
principal  contractor,  it  is  not  lienable  in  favor  of  the  subcon- 
tractor ;  but,  the  lienability  of  a  claim  being  established,  a 
subcontractor's  right  to  enforce  it  is  not  dep^ident  upon 
whether  the  owner  of  the  building  might  defeat  it  if  the  claim 
were  made  by  the  principal  contractor/' 

In  both  of  these  cases  we  find  apliy  defined  the  true  relation 
under  our  statutes  between  the  subcontractor  and  the  owner  of 
the  land  in  the  declaration  that  within  the  scope  of  the  con- 
tract the  principal  contractor  is  created!  the  agent  of  the  owner 
to  subject  his  property  to  a  lien  in  favor  of  the  subcontractor 
for  labor  or  materials.  Applying  that  rule  here,  there  can  be, 
of  course,  no  hesitation  in  holding  that  every  foot  of  lumber, 
supplied  by  the  plaintiffs  upon  the  order  of  the  principal  con- 
tractor and  used  by  it  in  constructing  the  buildings  and  their 
appurtenances  in  exact  compliance  with  the  specifications  of 
the  principal  contract,  was  within  the  scope  of  the  agency 
created  by  that  document,  and  that  the  plaintiffs'  right  to  lien 
therefor  cannot  be  affected  by  any  consideration  whether  the 
principal  contractor  might  be  debarred  of  a  lien  by  reason  of 
the  fact  that  nothing  was  owing  it  upon  its  principal  contract 

2.  Another  ground  which  the  trial  court  seems  to  have  con- 
sidered sufficient  to  deny  plaintiffs  their  lien,  and  which  re- 
spondent now  urges,  is  somewhat  indefinitely  described  as 
waiver,  estoppel,  or  extension  of  time  to  the  principal  con- 
tractor. This  is  wholly  predicated  upon  the  fact  that,  when  a 
certain  payment  of  $1,375  was  about  to  be  made  in  accordance 
with  the  contract,  the  plaintiffs'  agent  asked  the  owner  that  it 
be  paid  to  them  upon  the  lumber  bill,  to  which  the  owner  re- 
sponded that  he  could  accede  only  upon  a  written  order  from 
the  principal  contractor.  This  the  principal  contractor  re- 
fused to  give,  and  plaintiffs'  agent  so  reported  to  the  owner. 
The  acts  of  the  plaintiffs'  agent  are  thus  described  by  the  trial 
court  in  its  opinion : 

*Ttfr.  Martin  did  not  obtain  such  order,  desisting  from 
pressing  the  foundry  company  for  it  upon  representations 
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made  ta  him  by  the  latter,  deciding  to  wait  until  the  next  pay- 
ment was  due.  He  so  informed  the  president  of  the  mining 
company  before  the  company  made  said  second  payment '^ 

We  can  find  in  this  nothing  to  indicate  waiver,  or  to  arouse 
an  estoppel,  or  to  show  any  extension  of  time  of  payment  to 
the  principal  contractor.  The  plaintiffs,  at  most,  refrained 
from  taking  legal  proceedings  to  intercept  the  payment  of  this 
money  by  defendant  to  the  principal  contractor.  They  had  no 
contract  right  to  intercept  it,  and  therefore  could  neither  ef- 
fectively object  nor  consent  to  its  payment  They  had  done 
all  they  could  to  enable  the  defendant  to  protect  itself,  for 
they  had  given  notice  that  the  lumber  bill  had  not  been  paid 
and  that  they  wished  the  money  to  be  paid  to  them. 

3.  The  most  serious  difficulty  we  have  had  is  upon  the  decis- 
ion of  the  trial  court  that  about  $190  worth  of  lumber  ordered 
from  time  to  time  without  any  specific  agreement  was  upon 
independent  and  separate  contract  from  the  principal  item  in 
the  account,  which  was  delivered  in  pursuance  of  an  accepted 
bid  made  about  June  13th,  and  therefore  that  the  lumber  in- 
cluded in  the  original  bill  was  not  furnished  within  sixty  days 
of  the  service  of  the  notice  for  claim  of  subcontractors'  lien. 
This  involves  so  much  of  a  question  of  fact  that,  if  there  be 
any  fair  dispute  in  the  evidence,  we  should  probably  feel  con- 
cluded thereby.  The  statute,  of  course,  requires  that  a  subcon- 
tractor furnishing  materials,  in  order  to  have  a  lien  therefor, 
must  give  the  notice  within  sixty  days  after  such  material  ia 
furnished.  Ttis,  however,  has  always  been  construed  as  not 
requiring  a  separate  notice  for  each  service  or  delivery  where 
all  were  so  connected  as  to  constitute  substantially  one  trans- 
action. In  such  case  the  furnishing  has  been  considered  as 
continuing  throughout  the  whole  period,  so  that  it  is  not  com- 
pleted until  the  last  delivery.  Phillips,  Mech.  Liens  (3d  ed.) 
§  229;  Jones,  Liens  (2d  ed.)  §  1435;  Sprvhen  v.  Stout,  52 
Wis.  517,  9  N.  W.  277;  Dorestan  v.  Krieg,  66  Wis.  604,  29 
N..  W.  576 ;  Wis.  P.  M.  Co.  v.  Orams,  72  Wis.  275,  39  N.  W. 
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681 ;  WiUiams  v.  Lcme,  87  Wis.  152,  58  K  W.  77 ;  SJcyrme  v. 
O.  M.  &  M.  Co.  8  ITev.  219 ;  Helena  S.  H.  &  S.  Co.  v.  Wells, 
16  Mont  65,  40  Paa  78 ;  Nye  &  S.  Co.  v.  Berger,  52  Neb. 
768,  73  N.  W.  274;  Frankovia  v.  Smiih,  84  Minn.  403,  26 
N.  W.  327.  That  thus  is  opened  the  door  for  attempts  at 
abuse  is  apparent,  and  many  suoh  attempts  appear  in  the 
books,  where  one  who  has  fully  completed  the  service  or  the 
furnishing  of  materials  that  was  in  original  contemplation, 
and  has  neglected  to  claim  his  lien  therefor,  has  later,  upon 
the  rendition  or  delivery  of  some  service  or  material  in  some 
d^ree  connected  with  the  same  enterprise  or  property,  atr 
tempted  thereby  to  revive  his  right  to  a  lien  for  the  former. 
Such  attempts  were  met  and  defeated  in  E.  M.  Fish  Co.  v. 
Young,  127  Wis.  149,  108  K  W.  795 ;  Brovm  &  H.  Co.  v. 
Trane,  98  Wia  1,  78  K  W.  661 ;  Brown  v.  Edward  P.  Allis 
Co.  98  Wis.  120,  73  N.  W.  656 ;  Berry  v.  Turner,  45  Wis. 
105. 

We  think  it  may  safely  be  stated,  as  the  result  of  experience 
and  authority,  that  where  one  having  in  hand  a  general  under- 
taking, such  as  the  erection  of  a  building,  orders  and  receives 
material  to  be  worked  into  that  building  from  time  to  time  as 
construction  progresses,  there  is  generally  an  understanding 
that  such  pnrchbses  have  relation  to  each  other,  and  constitute 
but  one  transaction  for  the  purposes  of  the  lien  statute,  al- 
thou^  there  may  be  no  express  contract  or  agreement  in  ad- 
vance that  the  owner  or  principal  contractor  will  purchase,  or 
the  materialm^i  will  furnish,  all  that  may  be  called  for  in 
such  construction.;  and  that  it  is  the  custom  of  materialmen  to 
keep  a  running  account  of  the  several  deliveries  as  such  a 
single  transaction.  Many  of  the  above  authorities  sustain  this 
view  and  the  eondusion  that  a  presumption  to  that  effect  is  to 
he  indulged  by  courts.  Where,  however,  the  continuity  of  such 
deliveries  is  br(^en  by  long  and  unusual  periods  of  time,  a 
presumption  against  the  unity  of  the  transaction  doubtless 
arises,  unless  such  interruption  and  severance  in  time  be 
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dearly  explained.  In  some  cases  of  even  such  interruption, 
however,  the  courts  have  sustained  the  unity  of  the  transaction 
upon  the  ground  that  the  last  items  of  service  or  material  were 
expressly  required  by  a  general  contract  under  which  the 
whole  was  performed.  Striking  illustrations  are  Fowler  v. 
Bailley,  14  Wis.  125, 130,  and  Hutchins  v.  Batdch,  123  Wis. 
394,  101  N.  W.  671.  That  the  existence  of  such  unity  of 
contract  is  not  essential,  however,  to  the  unity  of  the  trans- 
action when  the  latter  appears  from  the  continuity  of  the  serv- 
ices, their  application  to  a  single  enterprise,  and  the  attitude 
of  the  parties  toward  it,  is  decided  in  many  cases.  Chapman 
17.  Wadleigh,  83  Wis.  267 ;  Sprvhen  v.  Stout,  52  Wis.  517,  9 
N.  W.  277;  Kerriclc  v.  Buggies,  78  Wis.  274,  277,  47  N.  W. 
437;  Miller  v.  Batchelder,  117  Mass.  179;  Frankoviz  v. 
Smith,  34  Minn.  403,  26  K  W.  227;  State  S.  &  D.  Mfg. 
Go.  V.  Norwegian-Danish  Sem.  45  Minn.  254,  47  K  W.  796 ; 
St.  Paul  it  M.  P.  B.  Co.  V.  Stout,  45  liinn.  327,  47  K  W. 
974;  Jones  &  M.  L.  Co.  v.  Murphy,  64  Iowa,  165,  19  N.  W. 
898 ;  Bush  v.  Able,  90  Pa.  St  153 ;  Skyrme  v.  0.  M.  &  M. 
Co.  8  Nev.  219;  Albright  v.  Smith,  2  S.  Dak.  577,  51  K  W. 
590. 

In  the  light  of  these  rules  and  the  distinctions  illustrated 
by  the  several  decisions,  let  us  examine  the  ^dence  in  this- 
case,  in  which  there  is  really  very  little  conflict.  The  prin- 
cipal contractor,  having  taken  the  contract  to  build  this  mill 
and  its  appurtenances,  submitted  to  tlie  plaintiffs  a  long  list 
of  various  sizes  and  dimensions  of  lumber  to  be  supplied  for 
'  that  worL  The  agent  conducting  the  business  testifies  that  it 
was  intended  to  include  all  the  lumber  necessary  for  the  build- 
ings, but  that,  almost  uniformly,  such  attempts  to  specify  in 
advance  are  only  approximately  correct,  and  that  in  almost  all 
cases  it  is  found  that  some  things  have  been  omitted.  Hence,. 
of  course,  both  parties,  being  experienced  in  their  business, 
dealt  with  such  probability  in  mind.  Plaintiffs'  agent  testifies^ 
to  the  understanding  that  if  their  price  on  this  original  esti- 
mate was  accepted  they  would  be  expected  to  furnish  such 
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lumber  as  was  wanted  for  the  whole  building  contract  This 
was  somewhat  ambiguously  denied  by  the  representatiye  of  the 
principal  contractor,  who  testified  merely  that  it  was  not  his 
understanding  of  the  agreement  ^^that  the  plainti£Fs  were  to 
furnish  all  our  lumber  and  building  supplies  as  needed  as  the 
work  progressed/'  This,  however,  is  explained  by  his  further 
statement  that  he  did  not  intend  to  buy  of  them  all  the  build- 
ing material,  and  illustrates  that  the  principal  contractor  fur- 
nished its  own  galvanized  roofing,  cement,  and  other  building 
material.  Again,  on  cross-examination,  in  response  to  the  di- 
rect question,  he  says,  ^'!N'o,  I  would  not  say  that  that  was  the 
understanding;  but  I  would  not  dispute  that  we  have — ^we 
might  have.''  After  the  plaintiffs'  bid  was  made  they  com- 
menced delivering  the  lumber  specified  in  the  original  invoice, 
which  they  mainly  ordered  specially  and  had  shipped  in  cars 
direct  to  the  DaU  mine.  These  carload  shipments  continued 
until  nearly  the  1st  of  August,  and  some  omitted  items  of  the 
original  invoice  were  delivered  from  time  to  time  thereafter 
up  to  about  August  19th.  Meanwhile,  as  early  as  August  5th, 
the  principal  contractor,  discovering  certain  other  lumber  not 
included  in  these  specifications  to  be  needed,  apparently  as  a 
matter  of  course  ordered  the  same  from  the  plaintiffs;  and  so, 
from  time  to  time,  thereafter,  at  short  intervals,  namely, 
August  5th,  15th,  and  19th,  and  September  10th,  14th,  19th, 
and  23d ;  to  which  orders  the  plaintiffs,  equally  as  matter  of 
course  and  without  question,  responded  by  delivering  all  said 
articles  and  charging  them  upon  the  same  account  which  they 
had  opened  with  the  principal  contractor  under  heading,  "For 
Dall  Mine."  The  first  bill  rendered  by  plaintiffs  to  the  prin- 
cipal contractor  was  September  7th,  and  included,  first,  the 
contract  price  of  the  original  invoice,  $2,335,  and  also  the 
several  other  items  which  had  been  delivered  up  to  that  time. 
That  bill  was  received,  checked  up,  and  certain  trifling  cor- 
rections made,  with  no  comment  indicating  surprise  at  the 
joining  of  these  various  items  in  one  account  and  in  one  bill. 
Against  this  state  of  facts  and  testimony  is  the  evidence  of 
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the  representative  of  the  principal  contractor:  "This  bill  of 
lumber  [the  original]  purchased  of  Taylor  Bros,  was  a  dis- 
tinct and  independent  transaction.  Our  subsequent  purchases 
were  all  extras  over  and  above  that  contract.''  This  he  ex- 
plained upon  cross-ezamination  by  declaring:  "Each  order  I 
gave  for  that  mill  was  independent  of  every  other  order  in 
the  same  sense  that  the  first  was  independent  of  the  rest" 
Tms  seems  to  make  it  quite  clear  that  the  testimony  of  this 
witness  as  to  the  independence  of  the  several  orders  was,  as  of 
course  it  must  have  been,  his  own  conclusion,  and  based  upon 
his  own  conception  of  what  constituted  independence  and 
severance;  and  it  also  indicates  that  his  conception  of  that 
distinction  was  very  different  from  that  which  the  courts 
recognize,  for  they,  with  ahnost  complete  unanimity,  treat  a 
series  of  successive  orders  for  material  for  a  single  undertak- 
ing, thus  closely  connected  in  time,  as  not  independent  in  the 
sense  that  they  did  not  together  constitute  a  single  furnishing 
of  materials. 

After  careful  examination  and  cojisideration  of  aU  this  ^- 
dence  we  are  forced  to  the  conclusion  that^  practically  without 
dispute,  it  establishes  both  an  tmderstanding,  tacit  perhaps, 
that  plaintiffs  were  to  be  called  on  and  would  respond  to  fur- 
nish such  other  lumber  as  mighty  in  accordance  with  usual 
experience,  have  been  omitted  from  the  specifications  upon 
which  they  originally  bid,  and  that  both  parties  fully  under- 
stood that  all  the  subsequent  deliveries  were  in  pursuance  of 
such  original  understanding.  It  is  too  plain  for  controversy 
that  they  were  all  so  closely  connected  in  time,  and  so  in  re- 
sponse to  the  continuous  and  uninterrupted  construction  of  the 
building,  .that  no  doubt  is  cast  upon  the  entire  good  faith  of 
both  parties  so  as  to  bring  the  situation  within  the  condemna- 
tion of  sc»ne  of  the  cases  above  cited.  We  have  no  doubt  that 
the  ordinary  dealer  in  building  materials  would  consider, 
under  similar  oireamstanoesy  that  he  had  not  completed  the 
furnishing  of  materials  for  the  oonstruction  of  this  mill  so 
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long  as  the  principal  contractor  was  continuing  with  construc- 
tion and  needing  and  ordering  materials  in  so  doing.  Any 
rule  of  law  which  would  declare  a  setrerance  and  render  nec- 
essary repeated  notices^  and  perhaps  repeated  suits,  as  each 
such  delivery  was  made,  would  do  violence  to 'the  common 
understanding  of  people  engaged  in  such  transactions,  would 
accomplish  no  good  purpose  in  the  way  of  protecting  reason- 
ably diligent  owners,  and  would  only  serve  as  a  trap  to  defeat 
materialmoi  and  laborers  who  have  merely  postponed  efforts 
of  enforced  collection  to  the  final  completion  of  their  under- 
takings in  good-faith  expectation  that  payment  would  then  be 
provided.  Such  is  not  the  policy  of  our  lien  statutes,  whose 
spirit,  we  are  well  convinced,  will  be  best  effected  by  holding 
that  the  transactions  here  disclosed  constituted  but  a  single 
furnishing  of  materials  for  this  single  enterprise  of  construct- 
ing this  building.  So  holding,  of  course  the  conclusion  is 
irresistible  that  plaintiffs  are  entitled  to  judgment  establishing 
dieir  lien  as  claimed. 

By  the  Court. — ^Judgment  reversed,  and  cause  remanded 
with  directions  to  enter  judgment  in  accordance  with  the 
prayer  of  the  complaint. 

Cassodat^  0.  J.,  took  no  part 


WnxxAHS  and  others.  Appellants,  vs.  Jones,  Respondent 

March  tS—April  9, 1907. 

Deeds:  OenetrwsHan:  Ewception  er  reeervatUmt  Btandinff  tim1>er: 
WUU:  Realty  to  he  converted  itUo  money:  Election  hy  devUees. 

1.  A  conveyance  of  land  by  a  man  seventy-siz  years  old  contained, 
after  the  description,  tbe  foUowing:  "saving,  excepting  and  re- 
serving for  himself,  the  grantor  herein,  all  the  timber  now  grow- 
ing and  standing  on  the  south  half  of  the  said  premises,  with 
tbe  right  at  all  times  to  enter  on  the  said  premises  to  cut  and 
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haul  the  said  timber  away  during  the  next  forty  years,  hut  the 
grantor  herein  agrees  to  cut  and  haul  away  each  year  what  is 
necessary  for  him  for  firewood  and  other  uses  on  the  grantor's 
farm."  Held,  that  this  constituted  an  exception  of  the  timber 
from  the  grant,  and  that  the  grantor's  title  thereto,  so  retained 
by  him,  was  real  estate  which,  at  his  death,  would  pass  to  his 
heirs  or  devisees,  subject  to  the  limitation  of  forty  years  for  its 
remoyal.  Timlut,  J.,  dissents,  being  of  the  opinion  that  the  lan- 
guage quoted  constituted  a  reservation,  not  an  exc(i)tion. 
2.  The  will  of  such  grantor  directed  the  conversion  of  his  real  estate 
into  money,  but  said  timber,  not  being  treated  by  the  executrix 
as  the  testator's  property,  was  not  so  converted.  The  devisees 
entered  upon  the  land,  claimed  the  timber  as  their  property,  and 
removed  a  portion  of  it;  and  some  of  the  devisees  conveyed 
their  interests  in  the  timber  to  another  of  them.  Held,  that 
this  was  an  effectual  election  by  the  devisees  to  treat  and  hold 
the  timber  as  real  property.  ^ 

'Appbai,  from  a  judgment  of  the  circuit  court  for  Iowa 
county:  Geoboe  Olbmbntson,  Circuit  Judge.     Reversed. 

On  May  12,  1900,  Thomas  Williams  sold  the  defendant 
Thomas  H.  Jones  a  forty-acre  tract  of  land,  and  gave  a  deed 
therefor  containing  the  following  dause : 

"The  southeast  quarter  of  the  southeast  quarter  of  section 
eighteen  (18),  town  six  (6)  north,  of  range  four  (4)  east  of 
the  fourth  principal  meridian,  saving,  excepting  and  reserving 
for  himself,  the  grantor  herein,  all  the  timber  now  growing 
and  standing  on  tiie  south  half  of  the  said  premises,  with  the 
right  at  all  times  to  enter  on  the  said  premises  to  cut  and  haul 
the  said  timber  away  during  the  next  forty  years,  but  the 
grantor  herein  agrees  to  cut  and  haul  away  each  year  what  is 
necessary  for  him  for  firewood  and  other  uses  on  the  grantor's 
farm  in  the  town  of  Dodge ville." 

Thomas  Williams  died  November  4,  1900,  testate,  at  the 
age  of  seventy-seven  years.  His  will  made  certain  bequests, 
and  all  the  rest,  residue,  and  remainder  of  his  estate  was  de- 
vised and  bequeathed  to  twelve  of  his  children  share  and  share 
alike.  The  executrix  was  authorized  to  sell  and  convey  his  real 
estate  and  to  convert  it  into  money  and  to  make  distribution  of 
the  proceeds  as  directed  by  the  provisions  of  the  will.    In  the 
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administration  of  the  estate  no  account  was  taken  of  the  tim- 
ber saved,  excepted,  and  reserved  to  the  grantor  in  the  deed. 
The  plaintiflF  John  T.  Williams^  one  of  the  children  of 
Thomas  Williams,  to  each  of  whom  was  given  a  one-twelfth 
interest  in  the  residue  of  the  estate,  has  obtained  a  quitclaim 
deed  from  ten  of  his  brothers  and  sisters  of  their  shares  in  the 
properly  reserved  by  the  deed  of  their  father.  Bessie  Williams 
and  Doris  Williams  are  the  children  and  Mattie  Williams  the 
widow  of  Hugh  T.  Williams,  deceased,  one  of  the  children  of 
Thomas  Williams  given  a  share  in  the  residue  of  the  estate  of 
Thomas  Williams. 

The  complaint  alleges  that  defendant  has,  since  December 
14,  1904,  the  date  of  the  quitclaim  deed  from  his  brothers 
and  sisters  to  John  T.  Williams,  cut  down  and  carried  away 
from  this  south  half  of  the  forty  acres  timber  to  the  value  of 
$190,  and  judgment  is  demanded  for  that  sum.  The  answer 
sets  up  the  claim  of  title  to  the  lands  and  the  timber  growing 
thereon,  and  counterclaims  for  damages  done  by  the  plaintiffs 
in  cutting  timber  from  this  south  half  of  the  forty.  The  trial 
court  found  for  the  defendant  and  awarded  him  $121.40  on 
his  counterclaim.    This  is  an  appeal  from  this  judgment 

Per  the  appellants  there  was  a  brief  by  Richard  Carter  and 
Yroman  Mason,  and  oral  argument  by  Mr,  Mason.  They 
argued,  among  other  things,  that  if  the  doctrine  o|  equitable 
conversion  applies  to  this  case  the  facts  show  an  election  by 
the  heirs  and  devisees  to  consider  the  timber  as  land,  and 
hence  that  there  was  a  reconversion.  7  Am.  &  Eng.  Ency.  of 
Law  (2d  ei)  480,  482;  Heizel  v.  Barber,  69  N.  Y.  1,  11; 
Prentice  v.  Janssen,  79  N.  Y.  478 ;  De  Vaughn  v.  McLeroy, 
82  Ga.  687 ;  Beat  v.  StehUy,  21  Pa,  St  376 ;  Ridgeway  v.  Un- 
derwood, 67  111.  419.  The  clause  in  the  deed  relating  to  the 
timber  constituted  an  exception,  as  distinguished  from  a  reser- 
vation. 8  Washb.  Eeal  Prop.  (6th  ed.)  §§  2352,  2353 ;  Shep. 
Touch.  80  ;Pritchard  v.  Lewis,  125  Wis.  604;  Rich  v.  Zeils- 
dorff,  22  Wis.  544 ;  Martin  v.  Oilson,  37  Wis.  360 ;  Fischer  v. 
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Laack,  73  Wis.  313,  820 ;  Craig  v.  Wells,  11  N.  Y.  316.  The 
right  to  the  timber  being  an  exception,  that  is,  something 
withheld  and  not  granted  at  all,  it  would  remain  in  the  grantor 
and  his  heirs,  and  words  of  inheritance  would  not  be  reqtdred 
to  retain  the  fee.  Emerson  v.  Mooney,  50  N.  5.  315; 
Whitaher  v.  Brovm,  46  Pa.  St  197 ;  Winthrop  v.  Fairbanks, 
41  Me.  307;  8mUh  v.  Ladd,  41  Me.  814;  Bwr  v.  Mills,  21 
Wend.  290;  Hagerty  v.  Lee,  64  N.  J.  Law,  580,  20  L.  R  A. 
631,  note.  Although  at  common  law  a  reservation,  being  the 
same  as  a  grant  in  that  it  created  a  new  right  or  estate  in  the 
grantor,  required  words  of  inheritance  to  reserve  a  fee,  yet  this 
would  not  be  necessary  under  our  statute.  Sec.  2206,  Stats. 
(1898) ;  Karrmdler  v.  Erotz,  18  Iowa,  862;  Sears  v.  Acker- 
man,  138  CaL  683,  72  Pac  171 ;  Babcock  v.  Lattemer,  80 
Minn.  417. 

For  the  respondent  the  cause  was  submitted  on  the  brief  of 
e7.  P.  Sm^lker. 

SiEBEOSEs,  J.  The  rights  of  the  parties  to  damages  under 
the  respective  claims  set  forth  in  the  pleadings  depend  upon 
their  right  to  and  interest  in  the  timber  involved.  The  con- 
troversy arises  under  the  foregoing  clause  of  the  deed.  The 
trial  court  held  that  Thomas  Williams,  the  grantor  in  the 
deed,  retained  no  interest  in  the  timber  embraced  in  this  clause 
other  than  the  right  to  cut  and  remove  it  during  his  life,  and 
that  whatever  timber  he  did  not  so  cut  and  remove  belonged 
to  the  defendant,  the  grantee  in  the  deed.  This  could  only 
result  from  construing  it  to  be  in  effect  a  reservation  of  the 
right  to  cut  and  remove  the  timber  only  during  his  lifetime. 
The  -appellants  aver  that  the  court  erred  in  so  construing  it, 
and  contend  that  this  provision  constitutes  an  ezcepti<HL  to  the 
conveyance  of  the  forty  acres  embraoed  in  the  deed,  and  that 
the  grantor  retained  the  title  to  all  the  timber  growing  and 
standing  on  the  south  half  of  these  premises. 

The  distinction  between  a  reservation  and  an  exception  in  a 
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deed  was  observed  and  noted  in  the  early  case  of  Bich  v.  Zeih- 
dorff,  22  Wis.  544^  and  it  was  dedared  ^'tliat  a  reservation  is 
always  of  something  taken  back  out  of  that  which  is  clearly 
granted ;  while  an  exception  is  some  part  of  the  estate  not 
granted  at  all."  This  case  dealt  with  rights  growing  out  of  a 
provision  of  a  deed  respecting  timber,  and  it  was  held  that 
where  ^'the  timber  is  reserved,  ...  the  courts  hold  that  this 
is  strictly  an  exception,  since  it  is  part  of  the  really,  or  a  part 
of  the  estate,  and  would  have  paslsed  to  the  grantee  but  for  the 
exoeption.  The  properly  in  the  timber  c^xtinues  in  the 
grantor,  with  the  right  in  so  much  of  the  soil  as  ia  necessary  to 
sustain  it"  Page  548.  The  language  of  the  clause  in  this 
deed  respecting  the  timber  in  question  is  the  following:  ^'Sav- 
ing, excepting  and  reserving  for  himself,  the  grantor  herein, 
all  the  timber  now  growing  and  standing  on  the  south  half  of 
the  said  premises."  The  words  employed  distinctly  convey  the 
idea  that  the  right  to  all  the  timber  ^'growing  and  standing" 
on  the  land  is  retained  by  the  grantor.  The  effect  of  this  is 
that  the  title  to  the  timber  was  retained  by  the  grantor,  and 
Hiis  operates  to  except  it  from  the  conveyance.  The  part  of 
this  clause  wherein  the  grantor  reserved  '^the  right  at  all  times 
to  enter  on  said  premises  to  cut  and  haul  the  said  timber  away 
during  the  next  forty  years,  but  the  grantor  herein  agrees  to 
cut  and  haul  away  each  year  what  is  necessary  lot  him  for 
firewood  and  other  uses  on  the  grantor's  farm  in  the  town  of 
Dodgeville,"  shows  that  the  parties  contemplated  a  forty-year 
linadtati(»i  for  its  removal,  and  that  the  grantor  undertook  to 
remove  so  mudi  of  it  every  year  as  he  needed  for  his  farming 
purposes.  This  condition  in  no  way  conflicts  with  the  claim 
that  the  grantor  djld  not  part  with  the  title  to  this  timber,  nor 
does  it  tend  to  show  that  he  reserved  merely  the  personal  right 
to  cut  and  remove  timber  within  the  period  of  forty  years. 
The  fact  that  grantor  at  the  time  of  the  conveyance  was  of  the 
age  of  seventy-six  years  is  persuasive  that  the  parties  did  not 
ccoitemplate  that  the  forty-year  limitation  within  w*hich  the 
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timber  was  to  be  removed  reserved  no  more  than  a  personal 
right  in  the  grantor  to  cat  and  remove  the  timber.  The  prac- 
tical certainly  that  he  would  live  but  a  small  part  of  this  pe- 
riod negatives  the  idea  that  he  reserved  no  more  than  a  per- 
sonal^right  to  cut  and  remove  it^  but  indicates  that  he  retained 
a  title  and  interest  in  the  timber  which  would  go  to  his  heirs 
at  his  death,  and  that  they  were  limited  to  this  period  in  which 
to  remove  it  as  their  property.  This  construction  of  the  clause 
gives  full  effect  to  every  part  of  it,  and,  when  applied  to  the 
facts  and  circumstances  surrounding  the  parties  when  the 
transaction  occurred,  harmonizes  the  natural  significance  of 
the  phraseology  employed  with  what  seems  to  have  been  con- 
templated by  the  parties.  In  the  following  cases  in  this  court 
questions  of  a  similar  nature  were  considered:  Oolden  v. 
Oloch,  57  Wis.  118,  16  N.  W.  12;  Pritchard  v.  Lewis,  125 
Wis.  604, 104  N.  W.  989 ;  Strasson  v.  Montgomery,  32  Wis. 
62.  In  other  jurisdictions,  see  WhitaJcer  v.  Brown,  46  Pa.  St 
197 ;  Winthrop  v.  Fairbanks,  41  Me.  307 ;  Sears  v.  Ackerman, 
138  Cal.  588,  72  Pac  171.  Under  this  construction  of  the 
clause,  the  growing  timber  on  the  premises  at  the  time  of 
grantor's  death  was  real  estate  owned  by  him,  and  he  had  an 
interest  in  so  much  of  the  soil  as  was  necessary  to  sustain  it 
28  Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  643 ;  Strasson  v.  Mont- 
gomery, supra;  Young  v.  Lego,  36  Wis.  394 ;  Lillie  v.  Dun- 
bar, 62  Wis.  198,  22  N.  W.  467. 

The  trial  court  seems  to  have  given  much  weight  to  the  con- 
duct of  the  executrix  of  the  will  of  Thomas  Williams  in  not 
treating  this  timber  as  grantor's  property  and  in  not  convert- 
ing it  into  money  for  distribution  as  directed  by  the  will.  We 
cannot  perceive  that  so  much  weight  should  be  given  to  the 
action  of  the  executrix.  The  heirs  seem  to  have  consistently 
treated  the  timber  as  part  of  their  father's  estate  by  entering 
on  the  premises  and  claiming  it  as  their  property  and  by  re- 
moving part  of  it  imder  siyoh  claim  of  ownership,  and  by  all 
of  them,  except  the  heirs  of  Hugh  Williams  who  appear  as 
plaintiffs,  deeding  their  interests  to  the  plaintiff  John  T.  WHU 
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iams.  We  must  r^ard  such  conduct  on  the  part  of  the  heirs 
as  an  effectual  election  to  treat  this  timber  as  real  estate  when 
it  had  not  in  fact  been  converted  as  directed  in  the  will. 

From  these  considerations  it  follows  that  Thomas  Williams 
was  the  owner  of  the  timber  in  question  at  the  time  of  his 
death,  that  it  constituted  part  of  his  estate,  and  title  thereto 
passed  to  his  heirs  under  the  will.  By  their  conduct  they 
elected  to  hold  it  as  real  property  without  converting  it  as 
directed  by  the  will.  The  defendant  therefore  wrongfully  cut 
and  removed  some  of  the  timber  and  plaintiffs  are  entitled  to 
compensation  therefor. 

The  judgment  of  the  trial  court  awarding  defendant  dam- 
ages and  denying  plaintiffs  relief  must  be  reversed,  and  the 
cause  remanded  with  directions  to  grant  judgment  to  plaint- 
iffs for  such  sum  as  the  court  may  find  will  compensate  them 
for  the  timber  which  defendant  wrongfully  removed  from  the 
premises  in  question,  and  for  costs. 

By  the  Court. — So  ordered, 

TiMiiiK,  J.  (dissenting).  The  court  below  considered  the 
provision  in  question  a  reservation  rather  than  an  exception. 
Thereupon  it  became  necessary  to  determine  the  duration  of 
the  estate  or  rights  reserved.  This  presented  a  question  not  of 
the  mere  omission  of  words  of  inheritance  in  the  reservation, 
but  also  of  the  legal  effect  of  the  affirmative  words  employed 
therein.  The  whole  property  is  first  granted.  Then,  "saving, 
excepting  and  reserving  for  himself,  the  grantor  herein,  all  the 
timber  now  growing  and  standing,  .  .  .  with  the  right  at  all 
times  to  enter  on  the  said  premises  to  cut  and  haul  the  said 
timber  away  during  the  next  forty  years,  but  the  grantor 
herein  agrees  to  cut  and  haul  away  each  year  what  is  neces- 
sary for  liiTn  for  firewood,"  etc.  I  think  this  was  a  reservation 
within  the  rule  of  cases  cited  in  the  majority  opinion.  The 
words  "exception"  and  "reservation"  represent  incompatible 
ideas  in  the  law,  and  if  both  terms  be  employed  to  describe  the 
same  thing  one  or  the  other  must  yield.    The  same  thing  can- 
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not  be  at  once  an  exoeptioKi  and  a  reaervation.  It  seems  to  me 
that  here  both  terms  are  employed  to  describe  the  same  estate 
or  right  No  such  estate  or  right  in  the  timber  as  the  grantor 
has  by  this  provision  existed  prior  to  the  oonyeyanee  in  ques- 
tion. No  such  estate  or  right  as  the  grantor  by  this  provision 
has  in  the  timber  could  therefore  be  created  by  mere  exception 
from  the  grant  It  is  a  new  rights  differing  from  his  former 
estate  or  right  not  only  in  point  of  duration,  but  also  with  re- 
spect to  his  duty  to  cut  and  remove  each  year.  Under  the  disi- 
position  of  this  case  made  by  the  majority,  what  has  become 
of  the  right  of  the  grantee  to  enforce  animal  removal  f  If  this 
is  a  reservation  instead  of  an  exception,  and  there  is  not  only 
an  absence  of  words  of  inheritance  but  words  in  the  instru- 
ment as  well  as  extrinsic  facts  tending  to  show  that  the  reser^ 
vation  was  personal  to  or  during  the  life  of  the  grantor^  the 
court  below  was  justified  in  holding  that  the  rights  therein  re- 
served did  not  survive  the  grantor,  and  consequently  the  jud^ 
ment  below  should  be  affirmed. 

Cassoday,  0.  J.,  took  no  part 


RiBF,  Executrix,  Eespondent,  vs.  Continental  0a81Tai.tt 

Company,  Appellant 

March  2S^ApHl  9,  1907. 

Insurance:  Illness  indemnity:  Findings:  Evidence:  Varying  written 

contract. 

1.  In  an  action  to  recover  an  Illness  Indemnity  under  a  policy  of 

Insurance,  findings  to  the  effect  that  the  insured  contracted  an 
acute  illness  and  by  reason  thereof  was  necessarily  and  eontintt* 
ously  confined  strictly  to  his  house  and  was  regularly  visited  by 
a  qualified  physician,  are  held  to  have  no  support  in  the  evi- 
dence. 

2.  There  being  no  claim  of  fraud  or  mistake  and  no  foundation  lattf 

for  a  reformation  of  the  policy,  evidence  to  vary  or  contradict 
the  terms  of  the  policy  was  not  admissible. 
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Aj^pbal  from  a  judgment  of  the  circuit  court  for  La  CroBse 
county:  J.  J.  Fbitit,  Circuit  Judga     Reversed. 

This  action  was  brought  by  plaintiff  as  executrix  to  recover 
for  a  sick  benefit  claimed  to  be  due  her  testator  under  a  policy 
of  insurance  issued  by  the  defendant  company.  The  action 
was  tried  by  the  court  without  a  jury  and  resulted  in  findings 
and  judgment  for  plaintiff  for  $87  and  costs.  Defendant  ap- 
pealed from  the  judgment 

The  clause  in  the  policy  under  which  plaintiff  claims  the 
right  to  recover  is  as  follows : 

"An  illness  indemnity  of  thirty  dollars  per  month,  or  at 
that  rate  for  any  proportionate  part  of  a  month  for  the  time, 
after  the  first  week,  the  insured  is  necessarily  and  continu- 
ously confined  strictly  in  the  house,  and  being  r^ularly  vis- 
ited by  a  l^aUy  qualified  physician,  by  reason  of  acute  ill- 
ness that  is  contracted  and  begins  after  this  policy  has  been 
in  full  force  and  effect,  without  delinquency,  for  thirty  con- 
secutive days  immediately  preceding  the  commencement  of 
such  illness;  and  a  partial  indemnity  at  one  fifth  of  said 
monthly  rate  for  such  time  as  he  shall  immediately  there- 
after, by  reason  of  such  illness,  be  wholly  and  continuously 
disabled  and  prevented  from  attending  to  or  performing  any 
and  all  kinds  of  business,  though  not  necessarily  confined  in 
the  house,  while  under  the  care  of  a  legally  qualified  physi- 
cian; provided,  that  the  total  length  of  time  for  which  in- 
demnity shall  be  paid,  for  any  one  continuous  illness,  shall 
not  exceed  eight  consecutive  months.  Disability  resulting 
from  sunstroke,  freezing,  carbuncles,  boils,  felons,  abscess, 
and  ulcers  is  classified  as  illness  and  covered  only  under  par- 
agraph number  three  hereof." 

The  following  errors  are  relied  upon  for  reversal : 

(1)  The  court  erred  in  making  finding  3,  as  follows: 
"(3)  That  said  Frank  J.  Rief  contracted  an  acute  illness 
on  the  17th  day  of  October,  1904." 

(2 )  The  error  of  the  court  in  making  finding  4,  as  follows : 
"(4)  That  he  was  necessarily  and  continuously  confined 
strictly  to  his  house  by  reason  of  said  acute  illness  till  he  died 
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on  January  14, 1905,  and  was  regularly  visited  by  a  qualified 
physician," 

For  the  appellant  there  was  a  brief  by  Higbee  &  Highee, 
and  oral  argument  by  E.  G.  Higbee. 

C.  L.  Hood,  for  the  respondent. 

Kebwin,  J.  The  plaintiff's  claim  for  recovery  is  based 
upon  clause  3  of  the  policy,'set  out  in  the  foregoing  statement 
of  facts.  This  clause  provides  for  an  illness  indemnity  of  $30 
per  month  for  the  time  after  the  first  week  the  insured  ^^is 
necessarily  and  continuously  confined  strictly  in  the  house, 
and  being  regularly  visited  by  a  legally  qualified  physician, 
by  reason  of  acute  illness."  -The  errors  assigned  raise  the 
question  of  the  sufficiency  of  the  evidence  to  support  the  find- 
ings under  clause  3  of  the  policy.  We  have  searched  the  rec- 
ord in  vain  for  evidence  to  support  the  findings.  There  is  abso- 
lutely no  evidence  that  the  plaintiff's  testator  was  necessarily 
and  continuously  confined  strictly  to  his  house  by  reason  of  an 
acute  illness,  or  that  he  was  regularly  visited  by  a  qualified 
physician.  The  evidence  shows  that  he  had  some  trouble  with 
his  throat,  and  was  operated  upon  October  17, 1904^  at  which 
time  it  was  found  that  he  had  a  cancerous  growth  in  his 
throat;  that  it  was  a  chronic  condition;  that  it  got  worse 
towards  the  last ;  that  cancer  is  never  an  acute  disease.  There 
is  no  evidence  that  cancer  is  pji  acute  disease,  or  that  illness 
produced  from  it  is  an  acute  illness,  or  that  the  operation 
produced  an  acute  illness,  or  that  the  testator's  illness  was  an 
acute  illness.  In  fact  the  third  and  fourth  findings  excepted 
to  are  wholly  unsupported  by  the  evidence.  It  may  be  that 
the  idea  of  counsel  for  respondent  was  that,  while  cancer 
is  not  an  acute  disease,  still  an  acute  illness  was  caused  in 
some  way  by  the  operation  or  otherwise.  But  the  difficulty  is 
that  there  is  no  proof  that  the  testator  was  afflicted  with  an 
acute  illness  through  any  cause. 

Evidence  was  offered  on  the  trial,  somewhat  indefinite,  but 
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flB  we  understand  it  calculated  to  vary  or  contradict  the  terms 
of  the  policy.  This  evidence  was  duly  obj^ted  to.  There  is  no 
daim  of  fraud  or  mistake,  and  no  foundation  laid  for  a  ref- 
ormation of  the  policy.  Hence  evidence  to  vary  or  contradict 
its  terms  was  inadmissible. 

We  think  it  very  clear  that  findings  3  and  4  are  not  sup- 
ported by  the  evidence,  and  therefore  the  judgment  must  be 
reversed. 

By  the  Court. — Judgment  of  the  court  below  is  reversed 
and  the  cause  remanded  for  a  new  trial 

Cassodat,  0.  J.,  took  no  part 


Travelees  Instteanoe  Company,  Eespondent,  vs.   Hal- 
LATTEB,  Appellant 

March  25— ApriZ  P,  1907. 

Pleading:  OonttructUm:  Facts  inferable  from  facts  aXleged:  Oonclur 
sions:  Voluntary  payment, 

1.  If  the  language  of  a  complaint  will  reasonably  admit  of  a  con- 

Btnictlon  that  will  support  it,  that  construction  should  be 
adopted  rather  than  one  that  will  condemn  it;  and  to  that  end  ' 
all  facts  reasonably  inferable  from  facta  expressly  alleged  are 
to  be  deemed  to  be  set  forth  and  as  forming  part  of  the  pleading. 

2.  A  complaint  alleged  In  substance  that  defendant  wished  to  appeal 

from  a  Judgment  against  him  for  about  |7,000;  that  the  plaint- 
ifC  company,  which  had  insured  him  against  liability  on  such 
Judgment  in  the  sum  of  $5,000,  procured  from  a  surety  company 
an  undertaking  on  ^ppeal  to  pay  the  Judgment;  and  that  defend- 
ant agreed  in  writing  that  if  the  Judgment  should  be  affirmed 
he  would  pay  to  plaintiff  any  amount  which  the  latter  might  be 
obliged  to  pay  in  excess  of  |6,000.  The  complaint  then  averred 
that  plaintiff  was  obliged  to  and  did  pay  said  Judgment,  includ- 
ing a  certain  amount  in  excess  of  |5,000.  Held,  on  demurrer, 
that  the  latter  averment  did  not  state  a  mere  conclusion  of  law, 
and  that  it  included,  by  reasonable  inference,  an  avennent  that 
the  Judgment  was  affirmed  on  the  appeal,  so  that  the  payment 
was  not  voluntary. 
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Appbal  from  a  judgment  of  the  circuit  court  for  La  Crosse 
county:  J.  J.  Fetjit,  Circuit  Judge.    Affirmed. 

The  appeal  is  from  an  order  overruling  a  general  demurrer 
to  the  complaint 

For  the  appellant  there  was  a  brief  by  Higbee  £  Highee, 
and  oral  argument  by  E.  C.  Higbee. 

For  the  respondent  there  was  a  brief  by  Vilas,  Viias  & 
Freeman,  and  oral  argument  by  E.  P.  Vilas. 

TiMijN,  J.  The  complaint  averred  among  other  things  not 
relevant  to  the  questions  presented  that  one  Herbert  J.  Cool- 
idge  recovered  a  judgment  in  the  circuit  court  for  La  Crosse 
"  county  against  the  defendant  for  $7,129.77  damages  and  costs. 
The  plaintiff  had  insured  the  defendant  against  liability  on 
said  judgment  to  the  amount  of  $5,000,  and,  the  defendant  in- 
tending to  appeal  from  said  judgment  to  the  supreme  court, 
the  National  Surety  Company,  at  the  instance  and  request  of 
the  plaintiff,  furnished  an  undertaking  on  said  appeal  to  pay 
said  judgment.  A  written  agreement  annexed  to  and  part  of 
the  complaint  was  made  and  executed  by  the  defendant  to  the 
plaintiff,  whereby  the  defendant  agreed  that  if  the  judgment 
so  appealed  from  should  be  affirmed  he  would  pay  to  the 
plaintiff  any  amoimt  in  excess  of  plaintiff's  liability  of  $5,000 
aforesaid  which  the  said  judgment  directed  to  be  paid,  in  caae 
the  plaintiff  was  obliged  to  pay  any  amount  in  excess  of  its 
liability  aforesaid.  It  is  then  averred  that  the  plaintiff  on  or 
about  December  30, 1905,  was  obliged  to  and  did  pay  on  said 
judgment  $5,347.27,  and  on  or  about  January  27,  1906,  the 
additional  sum  of  $2,266.78,  in  all  $7,612.05,  and  in  excess  of 
its  liability  under  the  terms  of  its  contract  or  policy  with  de- 
fendant $2,612.05 ;  that  it  demanded  payment  of  the  latter 
sum  from  the  defendant  Does  such  complaint  state  a  cause 
of  action  for  the  recovery  by  the  plaintiff  from  the  defendant 
of  the  sum  last  mentioned  ? 

The  complaint  presents  this  legal  problem:  A.  is  a  judg- 


I 
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ment  debtor  to  the  amount  of  about  $7,000,  from  wbich  judg- 
ment A.  desires  to  appeal.  B.  is  liable  to  A.  for  $5,000  there- 
of. B.  having  this  interest  requests  C.  to  sign  a  supersedeas 
bond  on  appeal,  and  C«  does  so  sign  at  B.'s  request  A.  agrees 
that  if  the  judgment  appealed  from  be  affirmed  he  vrill  pay  B. 
any  amount  in  excess  of  $6,000  directed  to  be  paid  by  the 
judgment  if  B.  is  obliged  to  pay  any  such  amount  B.  ^ays 
up  the  whole  judgment  and  then  demands  of  A.  contribution 
to  the  amount  of  the  excess  over  $5,000,  and  brings  an  action 
to  enforce  such  demand,  averring,  to  cover  the  necessary  aver- 
ment of  affirmance  of  the  judgment  appealed  from,  only,  that 
''this  plaintiff  was  obliged  to  and  did  pay  upon  said  judg- 
ment^'' etc  If  under  the  conditions  aforesaid  there  was  an 
averment  in  the  complaint  that  the  judgment  in  question  was 
affirmed  by  tibe  supreme  court  there  would  arise  by  implication 
a  liability  on  the  part  of  B.  to  indemnify  C,  and  B.  having 
done  so  pursuant  to  this  duty  there  would  arise  by  implication 
a  liability  on  the  part  of  A.  to  repay  to  B.  such  part  of  the 
money  so  paid  by  B.  as  was  paid  to  the  use  of  A.,  even  in  the 
absence  of  A.'s  written  contract  mentioned.  The  written 
contract  of  A.  mentioned  would  also  create  such  liability. 
Hunt  V.  Amidon,  4  Hill,  345,  348 ;  Appleton  v.  Bascom,  8 
Met  169;  Edmunds  v.  Walling  ford,  54  L.  J.  (Q.  B.)  305; 
Randolph's  Adm*x  v.  Randolph,  3  Rand.  490;  Clanton  v. 
Coward,  67  Cal.  373,  7  Pac.  787 ;  Hamilton  v.  Johnston,  82 
HI.  39;  Bushnell  v.  Bushnell,  77  Wis.  435,  46  N.  W.  442; 
Boutin  V.  Etsell,  110  Wis.  276,  85  N.  W.  964. 

The  validity  of  this  complaint  as  against  the  demurrer  then 
turns  upon  the  question  whether  the  averment  therein  that  B. 
was  obliged  to  and  did  pay  upon  said  judgment,  etc,  can  stand 
for  the  fact  of  affirmance  of  said  judgment  It  is  contended 
by  the  appellant  that  this  expression  states  a  conclusion  of  law 
and  is  therefore  not  good  pleading.  Whether  a  finding  is  an 
ultimate  fact  or  a  conclusion  of  law  depends  upon  whether  it 
is  reached  by  natural  reasoning  or  by  application  of  the  arti- 
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ficial  rules  of  law.  •  Levins  v.  Bovegno,  71  Oal.  278,  12  Puc. 
161.  It  is  not  easy  to  formulate  a  definition  that  will  always 
describe  what  is  a  mere  oonclusion  of  law  so  as  to  distinguish 
it  from  a  pleadable  ultimate  fact,  or  that  will  define  how  great 

.  an  infusion  of  conclusions  of  law  will  be  held  to  enter  into  the 
composition  of  a  pleadable  fact  Clark  v.  C,  M.  A  8t  P.  B. 
Co.  28  Minn.  69,  9  N.  W.  76.  But  where  the  oonclusion  de- 
scribes a  legal  status  or  condition  or  a  legal  offense  it  would  or- 
dinarily be  termed  a  conclusion  of  law.  Where,  on  the  other 
hand,  the  conclusion  describes  a  condition  or  status  not  repre- 
sented or  designated  by  some  definite  legal  term  or  rule  it  will 
ordinarily  be  a  conclusion  of  fact  Conclusions  of  fact  are 
said  to  be  inferences  drawn  from  subordinate  evidentiary 
facts.  Caywood  v.  Farrell  176  HI.  480,  51  N.  E.  775.  There 
is  an  intermediate  class  which  are  said  to  be  mixed  oondnsions 

,  of  fact  and  law,  some  of  which  are  by  usage  and  precedent 
pleadable  as  facts.  Of  this  class  the  following  are  illustra- 
tions :  ^That  defendants  succeeded  to  and  became  possessed  of 
said  life  interest''  Curtisa  v.  Livingston,  36  Minn.  880,  31  N. 
W.  867.  "Is  the  owner  in  fee  simple.*'  Johnson  v.  Vance,  86 
CaL  128,  24  Pac.  868.  "Elected  to  give  exclusive  credit  to  the 
maker."  Usher  v.  Waddingham,  62  Conn.  412,  28  Atl.  538. 
^Tiioney  was  reloaned."  Spurgeon  v.  Smitha,  114  Ind.  643, 17 
N.  E.  106.  "Converted  plaintiff's  property  to  his  own  use." 
Duggan  v.  Wright,  167  Mass.  228,  32  N.  E.  169.  Coming  to 
our  own  court :  That  defendant  was  "negligent"  Fitts  v.  WaU 
deck,  61  Wis.  667,  8  N.  W.  383.  That  an  execution  was  "duly 
issued."  Jones  v.  Davis,  22  Wia  421.  That  defendant  made  a 
contract  through  its  duly  authorized  agent  Smith  v.  Barron 
Co.  44  Wis.  686.  That  an  instrument  is  'lawfully  possessed 
and  owned  by  said  administrator  and  plaintiff."  Hyde  v.  Ke- 
nosha Co.  43  Wis.  129.  That  a  mortgage  "was  and  is  subject 
and  subsidiary  to  the  mortgage  or  trust  deed  of  your  orators.'^ 
Iowa  Co.  V.  Mineral  Point  B.  Co.  24  Wis.  98.  This  is  de- 
scribed in  the  last-mentioned  case  as  one  of  several  mixed 
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I 
propoeitions  of  fact  and  law  which  for  the  purpose  of  pleading 
are  treated  as  facts.  That  certain  persons  "are  the  heirs  at 
law/'  Gillett  v.  Bobbins,  12  Wis.  319,  That  money  bor- 
rowed by  town  officers  for  a  town  ^^was  used  for  legitimate 
town  purposes  so  that  defendant  [town]  had  the  full  benefit 
thereof."  Thomson  v.  Elton,  109  Wis.  589,  85  K  W.  425. 
It  is  further  stated  in  the  last-mentioned  case  that  every  rea- 
sonable intendment  and  presumption  should  be  made  in  favor 
of  a  pleading;  that  if  the  language  of  a  complaint  will  rear 
Bonably  admit  of  a  construction  that  will  support  it,  that  con- 
struction is  to  be  sought  for,  and  adopted  when  found,  instead 
of  one  that  will  condemn  it.  It  Uien  adds:  ^To  that  end 
all  facts  reasonably  inferable  from  facts  expressly  alleged  are 
to  be  deemed  set  forth  and  as  forming  a  part  of  the  pleading.'' 
And  lastly,  there  is  the  case  of  N orris  v.  MilwavJcee  D.  Co.  21 
Wis.  130,  where  the  very  point  is  decided,  and  an  averment 
that  '^plaintiffs  were  compelled  to  and  did  make  good  to  the 
consignees  a  certain  deficiency"  held  a  sufficient  averment  tiiat 
the  payment  was  not  voluntary.  We  find,  however,  to  the 
oontrary  of  the  last  proposition.  Price  v.  Doyle,  34  Minn.  400, 
26  IS.  W.  14.  We  are  required  in  such  case  to  follow  the  de- 
cisions of  this  court. 

By  the  Court. — ^The  judgment  of  the  dreuit  court  is  af- 
firmed. 

Cassodat,  C.  J.,  took  no  part 


DoHXRTT,  Appellant,  vs.  Doherty  and  others,  Reepond^its. 

March  28—ApHl  9, 1907. 

Mortgages:  Foreclosure:  Parties:  Claimants  ot  note  and  mortgage. 

In  an  action  to  foreclose  a  mortgage  it  was  alleged  that  certain  d^ 
fendants  claimed  to  have  some  interest  in  or  lien  upon  the  prem- 
ises and  to  he  the  owners  of  the  note  and  mortgage  and  had 
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made,  such  claim  to  the  defendants  personally  liable  to  pay.tbe 
note,  by  reason  whereof  the  latter  had  refused  to  pay  the  note 
to  plalntifT;  but  that  such  claimants  had  in  fact  no  interest  in 
the  note  and  mortgage  or  the  premises.  Judgment  was  de- 
manded, among  otbtr  things,  adjudging  plaintift  to  be  the  sole 
owner  of  the  note  and  mortgage.  Held,  on  demurrer,  that  un- 
der sec.  2603,  Stats.  (1898),  such  claimants  were  properly  made 
parties  defendant 

Appeal  from  an  order  of  the  circuit  court  for  La  Crosse 
oounty :  J.  J.  Fruit,  Circuit  Judge.     Reversed, 

This  'is  an  appeal  from  an  order  sustaining  a  demurrer  to 
a  complaint  in  an  action  to  foreclose  a  mortgage  on  the  lands 
described,  alleging,  in  effect,  that  the  mortgage  was  executed 
March  12,  1904;  by  James  Doherty  and  his  wife,  Ida,  to  one 
Mary  Doherty,  to  secure  a  note  of  even  date  due  in  two  years 
for  $500  with  interest  at  six  per  cent,  and  also  to  secure  two 
other  notes  which  had  been  paid  before  the  commencement  of 
this  action,  and  that  in  consideration  of  such  payment  a  por- 
tion of  other  real  estate  not  specifically  described  in  the  com- 
plaint in  this  action  was  released  from  the  mortgage;  that  in 
1904  Mary  Doherty  assigned  said  note  and  mortgage  to  this 
plaintiff,  who  has  ever  since  been  the  owner  and  holder  there- 
of;  that  in  1905  the  defendant  James  Doherty  conveyed  to  the 
defendant  J.  M.  Halderson  the  premises  described  in  the 
mortgage,  and  Halderson  thereby  and  therein  assumed  and 
agreed  to  pay  said  note  and  mortgage;  that  in  1905  Mary 
Doherty  died  at  La  Crosse,  and  in  June,  1905,  the  defendant 
Arma  Meyer  was  appointed  special  administratrix  of  her  es- 
tate ;  .that  the  mortgagor's  wife,  Ida,  died  before  the  com- 
mencement of  this  action;  that  March  24, 1906,  the  mortgage 
was  recorded.  The  complaint  also  alleges  that  James  Doherty 
and  J.  M.  Halderson  are  liable  for  any  deficiency  that  may 
remain  after  the  foreclosure  and  sale  of  the  mortgaged  prem- 
ises, and  asks  that  they  be  adjudged  liable  for  such  deficiency. 
Barney  Doherty,  Mary  Jane  Reagan,  and  Anna  Meyer  indi- 
vidually and  as  such  special  administratrix  were  made  defend- 


9]  JANUARF  TERM,  1907-  877 

Doherty  y.  Poherty,  181  Wis.  3^5. 

ants  in  the  action  and  demurred  to  the  oomplainty  and  from  an 
order  soBtaining  such  demurrer  the  plaintiff  appeals. 

The  complaint  contains  the  usual  averment  that  no  proceed- 
ings had  been  had  at  law  or  otherwise  for  the  recovery  of  the 
sum  secured  by  the  note  and  mortgage.  The  allegations  of  the 
complaint  upon  which  it  is  claimed  that  the  demurring  de- 
fendants are  properly  made  parties  to  the  action  are  as  fol- 
lows; 

''That  all  of  said  defendants  other  than  said  J.  M.  Haider- 
son  and  Josie  Halderson,  his  wife^  claim  to  have  some  inter- 
est in  or  lien  upon  said  mortgaged  premises,  or  some  part 
thereof y  and  claim  to  have  some  interest  in  said  note  and  mort^ 
gage  of  this  plaintiff,  and  have  made  claim  to  this  plaintiff 
and  to  said  defendants  J.  M.  Halderson  and  James  Doherty 
that  they  were  the  owners  of  said  note  and  mortgage;  that 
said  defendants  in  fact  have  no  interest  in  said  note  and 
mortgage  or  in  said  premises  whatsoever;  that  the  plaint- 
iff now  and  at  all  times  since  he  became  the  owner  of  said 
note  and  mortgage,  as  before  stated,  has  been  in  exclusive 
and  sole  possession  of  said  note  and  mortgage;  that  said  de- 
fendant J.  M.  Halderson  has  refused  to  pay  said  note  on 
the  grounds  that  he  is  unable  to  determine  who  is  really  the 
owner  of  said  note  and  mortgage,  and  is  unable  to  determine 
whether  this  plaintiff  or  the  defendants  other  than  said  J.  M. 
Halderson  and  Josie  Halderson,  his  wife,  or  some  of  them  are 
the  owners  of  said  note  and  mortgage,  and  because  of  the 
daima  made  to  said  note  and  mortgage  by  said  defendants 
other  than  said  J.  M.  Halderson  and  wife;  that  said  defend- 
ants other  than  said  J.  M.  Halderson  and  his  said  wife  have 
notified  the  defendant  J.  M.  Halderson  not  to  pay  the  said 
note  and  mortgage  to  the  plaintiff.'^ 

The  complaint  also  alleges :  ^ 

''Said  plaintiff  therefore  demands  judgment  that  he  be  ad- 
judged to  be  the  sole  and  absolute  owner  of  said  note  and 
mortgage,  and  that  said  defendants  be  adjudged  to  have  no  in- 
terest whatsoever  therein,  and  be  barred  from  daimiug  any 
right,  tide,  or  interest  therein.'* 

Oeo,  W.Bunge,  for  the  appellant 

C.  L.  Hood,  for  the  respondents. 
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Cassoday,  C.  J.  From  a  reading  of  the  complaint  it  is 
manifest  that  the  demurring  defendants  are  made  parties  to 
this  action  merely  because  they  claim  to  have  some  interest  in 
or  lien  upon  the  mortgaged  premises  or  some  part  thereof,  and 
claim  to  have  some  interest  in  and  to  be  the  owners  of  said 
note  and  mortgage ;  and  that  they  make  such  claim  of  owner- 
ship not  only  to  the  plaintiff,  but  also  to  the  defendants  per- 
sonally liable  for  the  payment  of  the  note  and  mortgage,  and 
who  by  reason  of  such  claim  refuse  to  pay  the  same  to  the 
plaintiff.  Of  course,  it  is  important  to  the  persons  so  person- 
ally liable  that  such  conflicting  claims  to  the  ownership  of  the 
note  and  mortgage  should  be  conclusively  determined  before 
payment.  It  is  only  by  making  all  claimants  parties  that  the 
money  can  safely  be  paid  into  court.  In  view  of  these  facts 
the  plaintiff  demands  judgment  that  he  be  adjudged  to  be  the 
sole  and  absolute  owner  of  the  note  and  mortgage,  and  that  the 
demurring  defendants  have  no  interest  therein  and  be  barred 
therefrom.  True,  the  complaint  ^eges  that  the  demurring 
defendants  have  in  fact  no  interest  whatsoever  in  said  note 
and  mortgage  or  said  premises ;  but  does  that  prevent  the  de- 
murring defendants  from  being  proper  parties  to  this  action  ? 
The  statute  declares : 

^^Any  person  may  be  made  a  defendant  who  has  or  claims 
an  interest  in  the  controversy  adverse  to  the  plaintiff,  or  who 
is  a  necessary  party  to  a  complete  determination  or  settlement 
of  the  questions  involved  therein."  Sec.  2603,  Stats.  (1898). 

This  does  not  limit  the  defendants  to  those  who  have  an  in- 
terest in  the  controversy,  but  extends  to  and  includes  those 
who  claiti  such  interest  See,  also,  sec  2610  and  the  last 
clause  of  sec.  3186,  Stats.  (1898).  We  must  hold  that  the  de- 
murring defendants  were  properly  made  parties  to  this  action. 

By  the  Court. — The  order  of  the  circuit  court  is  reversed,- 
and  the  cause  is  remanded  with  direction  to  overrule  the  de- 
murrer and  for  further  proceedings  according  to  law. 
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QinGGUE,  Respondent,  vs.  Hebman  and  others,  Appellants. 

March  2S^April  9,  1907. 

BilU  and  notes:  Rights  of  holder:  Notice  of  infirmity:  Pleading:  Note 
given  for  stallion:  Lack  of  words  required  &y  law:  Invalidity: 
Statutes:  Validity  in  part, 

1.  In  an  action  upon  a  note  alleged  to  have  been  transferred  to 

plaintiff  for  value  before  due,  an  answer  alleging  that  the  glT- 
ing  of  the  note  was  induced  by  certain  false  and  fraudulent  rep- 
resentations, by  reason  of  which  defendants  were  damaged  in  a 
certain  sum,  and  that  when  plaintiff  purchased  the  note  he 
knew  the  fact  that  the  representations  were  made  and  thsit  they 
were  false  when  made,  is  held  sufficiently  to  charge  that  plaint- 
iff had  notice  of  the  infirmity  in  the  instrument  when  he  pur- 
chased It  and  henc^  was  not  a  holder  in  due  course. 

2.  Ch.  438,  Laws  of  1903,  though  void  so  far  as  it  relates  to  patents 

and  patent  rights,  is  valid  so  far  as  it  relates  to  notes  or  other 
evldenceB  of  Indebtedness  given  for  stallions.  /.  JET.  Olark  Co, 
V.  Rice,  127  Wis.  451,  limited. 

3.  One  part  of  a  statute  may  be  unconstitutional  and  the  remainder 

may  still  have  effect,  provided  that  the  two  parts  are  distinct 
and  separable  and  not  dependent  upon  each  other. 

4.  A  note  given  for  a  stallion,  bui  not  having  on  its  face  the  words 

required  by  ch.  438,  Laws  Of  1903,  is  void.  [Whether,  as  to  an 
innocent  purchaser  before  due,  the  maker  of  such  a  note  would 
be  estopped  to  set  up  its  illegality,  not  determined.] 

Appeal  from  a  judgment  of  the  drcnit  court  for  La  Orosse 
county:  J.  J.  Fruit,  Circuit  Judge.  Reversed. 

For  the  appellants  there  was  a  brief  by  Higbee  &  Highee, 
and  otsl  argument  by  E.  C.  Higbee. 

George  H.  Gordon,  for  the  respondent 

WiNSLOw,  J.  This  is  an  action  for  a  balance  of  $350  and 
interest  alleged  to  be  due  ui)On  a  promissory  note  of  $750 
executed  by  the  defendants  November  27, 1908,  to  one  Jones,* 
and  alleged  to  have  been  transferred  to  the  plaintiff  for  value 
before  due.  The  defendants  by  their  answer  alleged  that  the 
note  was  given  in  part  payment  of  the  purchase  price  of  a 
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stallion,  and  that  it  did  not  bear  upon  its  face  the  words,  "The 
consideration  for  this  note  is  the  sale  of  a  stallion  or  interest 
therein,"  as  required  by  sec.  1675 — la.  Stats.  (Supp.  1906; 
Laws  of  1903,  ch.  438).  The  answer  further  alleged  in  sub- 
stance that  said  Jones  at  the  time  of  such  sale  doped  and  doc- 
tored said  stallion  so  as  to  make  him  appear  sound,  and  fraud- 
ulently represented  him  to  be  in  all  respects  sound  and  a  sure 
foal  getter  that  would  get  over  eighty  per  cent  of  foals  for 
mares  served,  upon  which  representations  the  defendants  re- 
lied in  buying  said  stallion  and  in  executing  said  note, 
whereas  said  stallion  was  in  fact  windbroken  and  had  the 
heaves  and  was  not  able  to  get  more  than  forty  per  cent  of 
foals  for  mares  served;  that  had  the  stallion  been  as  repre- 
sented he  would  have  been  worth  $1,600,  whereas  he  was  not 
in  fact  worth  more  than  $100,  and  the  defendants  thereby 
sustained  damages  in  the  sum  of  $1,500 ;  that  at  the  time  said 
note  was  transferred  to  the  plaintiff  he  knew  that  the  same 
was  executed  in  part  payment  for  a  stallion  and  that  the  note 
had  not  upon  it  the  words  required  by  said  chapter.  The 
answer  further  alleged  upon  information  and  belief  that  the 
plaintiff  at  the  time  of  said  transfer  knew  that  the  stallion 
was  fraudulently  represented  to  be  sound  when  sold  to  the  de- 
fendants, and  knew  that  he  was  in  fact  not  sound  and  of  no 
value;  wherefore  the  defendants  demanded  judgment  setting 
off  their  damages  against  the  amount  due  on  the  note  and  HiBt 
the  action  be  dismissed.  Upon  the  trial  the  plaintiff  objected 
to  the  reception  of  any  evidence  under  the  answer  on  the 
ground  that  it  stated  no  defense,  and  the  objection  was  sus- 
tained and  judgment  rendered  for  the  plaintiff,  from  which 
the  defendants  appeaL 

We  are  satisfied  that  the  ruling  of  the  trial  court  was  erro- 
neous for  two  reasons :  First  The  answer  alleged  that  the  pur- 
chase of  the  stallion  and  the  giving  of  the  note  were  induced 
by  false  and  fraudulent  representations  of  soundness,  by  rea- 
son of  which  the  defendants  were  damaged  in  the  sum  of 
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$1,500,  and  that  when  the  plaintiff  purchased  the  note  he 
knew  of  the  fact  that  the  representations  were  made  and  that 
they  were  false  when  mada  These  allegations  sufficiently 
charge  that  the  plaintiff  had  notice  of  the  infirmity  in  the  in- 
strument when  he  purchased  it,  and  hence  was  not  a  holder  in 
due  course,  but  took  the  note  subject  to  the  defense  of  which 
he  thus  had  notice.  Sees.  1676—22,  1676—26,  1676—27, 
Stats.  (Supp.  1906 ;  Laws  of  1899,  ch.  356).  Second.  The  an- 
swer also  alleged  that  the  note  was  given  as  part  of  the  pur- 
chase price  of  a  stallion,  and  that  the  note  did  not  bear  upon  its 
face  the  words  required  by  ch.  488,  Laws  of  1903,  and  that 
the  plaintiff  knew  both  these  facts  when  the  note  was  trans- 
ferred  tp  him*  Sec  1  of  said  chapter  (sec  1675 — la. 
Stats. — Supp.  1906)  provides  that  all  notes  or  evidences  of 
debt  given  for  any  lightning  rod,  patent,  patent  right,  stallion, 
or  interest  therein,  shaU  have  written  or  printed  thereon  in  red 
ink  the  words,  ''The  consideration  for  this  note  is  the  sale  of 
a  lightning  rod,  patent,  patent  right,  stallion,  or  interest 
therein,"  as  the  case  may  be.  Sec  2  (sec.  1675 — 16)  pro- 
vides that  any  person  who  shall  sell  either  of  such  named  chat- 
tels, who  shall  take  a  note  or  other  evidence  of  debt  therefor 
which  fails  to  state  the  consideration  as  provided  in  sec  1,  or 
in  words  of  similar  import,  shall  be  liable  to  a  penalty  equal 
to  the  face  of  the  note.  Sec  3  (sec  1676 — Ic)  provides  that 
all  notes  and  evidences  of  debt  so  taken,  which  express  the  con- 
sideration on  their  'face  as  required  by  sec  1,  shall  be  non- 
negotiable,  and  be  subject  to  all  defenses  in  the  hands  of  an  in- 
nocent holder  which  they  would  have  been  subject  to  if  not 
transferred. 

It  is  first  argued  by  the  respondent  that  the  act  named  is 
unconstitutional  and  has  been  so  held  by  this  court  in  the  case 
of  J.  H.  Clark  Co.  v.  Bice,  127  Wis.  451,  108  N.  W.  231. 
It  is  true  that  in  that  case  this  court  considered  the  statute 
named,  so  far  as  it  concerned  notes  given  for  patent  rights,  and 
held  it  void  because  it  invaded  the  federal  statute  governing 
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the  purchase  and  sale  of  patents,  which  is  supreme  on.  that 
subject  While  it  was  said  in  that  case  that  the  ^^act  is  uncon- 
stitutional and  void/'  this  language  must  be  oonstrued  with 
reference  to  the  question  there  involved,  namely,  the  question 
of  its  validity  as  far  as  it  affects  the  sale  of  patent  rights.  No 
mention  was  made  of  those  parts  of  the  statute  relating  to 
the  sale  of  lightning  rods  or  stallions,  because  they  were  not  in- 
volved j  hence  the  decision  cannot  be  considered  as  affecting 
the  qiiestion  of  the  validity  of  these  last-named  provisions.  It 
is  well  understood  that  part  of  a  statute  may  be  unconstitu- 
tional and  the  remainder  may  still  have  effect,  provided  the 
two  parts  are  distinct  and  separable  and  are  not  dependent 
upon  each  other.  It  is  only  where  the  void  part  of  a  statute 
was  evidently  designed  as  compensation  for  or  an  inducement 
to  the  otherwise  valid  portion,  so  that  it  must  be  presumed 
that  the  legislature  would  not  have  passed  one  portion  without 
the  other,  that  the  whole  statute  must  be  held  void.  State  ex 
rel.  Walsh  v.  Douaman,  28  Wis.  541 ;  QiLhert-Amold  L.  Co. 
V.  Superior,  91  Wis.  358,  64  N.  W.  999.  This  cannot  be  said 
with  regard  to  the  law  under  consideration.  The  patent  fea- 
ture cannot  be  reasonably  considered  as  in  any  way  dependent 
upon  the  stallion  feature,  or  as  an  inducement  to  its  passage. 
This  is  demonstrated  by  the  fact  that  the  law  stood  for  two 
years  upon  the  books  without  the  stallion  feature.  Ch.  268, 
Laws  of  1901.  The  sales  of  lightning  rods,  patent  rights, 
and  stallions  were  evidently  considered  by  the  legislature  as 
transactions  presenting  quite  similar  opportunities  and  in- 
ducements for  overreaching  by  fraudulent  methods,  and  so  it 
was  determined  that  they  might  well  be  controlled  by  the 
same  restrictive  provisions ;  but  there  is  absolutely  no  indica- 
tion either  in  the  law  itself  or  in  the  nature  of  things  that  the 
restriction  upon  the  free  sale  of  stallions  or  lightning  rods  was 
considered  in  any  way  dependent  upon  or  compensated  by  the 
restriction  upon  the  sale  of  patent  rights.  It  is  not  claimed 
that  such  a  restriction  upon  the  freedom  of  sales  of  stallions 
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is  unreasonable  or  unwarranted.  The  records  of  this  court  in 
recent  years  seem  to  show  that  such  transactions  present  pe- 
culiarly seductive  opportunities  for  misrepresentation  and 
fraud,  even  surpassing  those  presented  by  the  traditional  horse 
trade.  So  we  conclude  that,  so  far  as  the  stallion  feature  of 
the  law  in  question  is  concerned,  it  is  a  proper  exercise  of  the 
police  power  and  valid. 

But  it  is  further  claimed  by  respondent  that  even  if  the  act 
be  held  valid  its  only  effect  upon  notes  is  to  render  those  which 
have  the  required  words  upon  them  nonnegotiable,  and  hence 
that  notes  given  in  violation  of  the  law  without  the  words 
upon  them  remain  negotiable  instruments  as  before.  This 
<3ontention  is  very  clearly  untenable.  A  note  given  for  a  stal- 
lion, which  does  not  have  the  required  words  on  its  face,  is  a 
note  given  in  direct  violation  of  positive  law.  The  giving  or 
receiving  of  such  a  note  is  prohibited  by  law  under  a  penalty. 
Hence  a  note  so  given  is  void  because  the  giving  of  it  is  an 
illegal  act,  just  as  a  contract  made  upon  Sunday  is  held  void 
because  it  is  the  transaction  of  business  upon  Sunday  in  viola- 
tion of  law.  Whether  the  maker  of  such  a  note  which  has 
passed  into  the  hands  of  an  innocent  purchaser  before  due 
would  be  estopped  from  setting  up  the  illegality  of  the  trans- 
action, as  was  held  with  regard  to  a  note  executed  on  Sunday 
but  dated  on  a  secular  day  (Knox  v.  Clifford,  38  Wis.  651), 
is  not  necessary  to  be  considered,  as  the  answer  alleges  that  the 
plaintiff  knew  when  he  received  the  note  that  it  was  given  in 
part  payment  for  a  stallion. 

By  the  Court. — Judgment  reversed,  and  action  remanded 
for  a  new  trial. 

Oassobat,  0.  J.,  took  no  part 
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HoBir^  by  guardian  ad  litem.  Appellant,  vs.  La  Cbossb  Box 
Company  and  another^  Respondents. . 

March  2S-'ApHl  9,  1907. 

Appeal:  Questions  decided  on  former  appeal:  Master  aM  servant:  In- 
jury to  servant:  Contributory  negligence:  Court  and  jury:  A«- 
sumption  of  risk:  Instructions  to  jury:  Special  verdict:  Consist- 
ency of  answers. 

1.  The  decision  of  a  question  on  appeal  is  oonclusive  of  the  same 

matter  when  again  presented  in  the  same  case  upon  the  same 
or  substantially  the  same  evidence. 

2.  A  decision  on  a  former  appeal  that  plaintilF,  against  whom  a  ver- 

dict had  been  directed  on  the  ground  that  the  evidence  showed 
his  contributory  negligence  as  matter  of  law,  was  entitled  to 
have  that  question  submitted  to  the  jury,  is  held  to  be  con- 
clusive of  defendant's  right  to  have  that  question  so  submitted 
on  a  second  trial  upon  substantially  the  same  evidence. 

8.  Plaintiff,  a  boy  fifteen  years  old,  substantially  a  man  grown,  and 
intelligent  for  his  years,  was  injured  by  the  revolving  knives 
of  a  planing  machine  in  defendants'  mill  while  attempting  to 
clean  out  a  hopper  under  the  knives.  Held,  that  the  jury  were 
properly  instructed  that  if  plaintiff  knew  that  there  was  a  rap- 
idly revolving  knife  or  knives  at  the  edge  of  the  hopper  and 
that  his  hand  was  liable  to  come  in  contact  therewith  in  at- 
tempting to  take  hold  of  the  hopper,  he  must  be  held  to  have 
appreciated  the  danger  and  assumed  the  risk  in  attempting  to 
do  the  work,  although  by  express  direction  of  the  defendants; 
that  the  true  test  as  to  whether  a  minor  has  assumed  the  ordi- 
nary risks  of  his  employment  or  is  guilty  of  contributory  negli- 
gence is  not  whether  he  in  fact  knew  and  comprehended  the 
danger,  but  whether,  under  the  circumstances,  he  ought  to  have 
known  and  comprehended  such  danger;  and  that  defendants 
had  a  right  to  assume  that  the  plaintiff  was  a  person  of  ordinary 
common  sense  for  one  of  his  years  and  that  he  would  exercise 
such  care  to  avoid  dangers  which  were  visible  and  which  he 
knew,  or  ought  to  have  known,  existed  as  might  be  reasonably 
expected  of  one  of  his  years  and  capacity. 

4.  Such  instructions,  being  given  with  reference  to  a  question  sub- 
mitted for  special  verdict  covering  the  matter  of  plaintiff's  con- 
tributory negligence  or  assumption  of  the  risk,  were  not  objeo- 
tionable  as  informing  the  jury  of  the  effect  of  their  answer  to 
the  question. 
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5.  A  finding  that  plaintiff  was  guilty  of  contributory  negligence  was 
not  inconsistent  with  a  finding  that  when  he  attempted  to  clean 
out  the  hopper  he  did  not  know  of  the  revolving  knives  which 
were  liable  to  come  in  contact  with  his  hand.  Taken  together, 
such  findings  indicate  that  the  Jury  decided  that,  under  the  cir- 
cumstances, plaintiff  ought  to  have  known  and  comprehended 
the  danger. 

Appeal  from  a  judgment  of  the  circuit  court  for  La  Crosse 
county:  J,  J.  Fruit,  Circuit  Judge.     Affirmed. 

Action  to  recover  for  a  personal  injury. 

Plaintiff,  a  boy  of  fifteen  years  of  age,  in  the  employ  of  the 
defendants,  engaged  in  cleaning  out  a  hopper  that  was  choked 
with  sawdust  and  chips,  located  under  the  revolving  knives 
of  a  planer,  lost  one  of  his  hands  by  its  coming  in  contact  with 
such  knives.  There  was  evidence  tending  to  show  the  follow- 
ing: Plaintiff  was  substantially  man-grown,  veeighing  150 
pounds,  and  quite  intelligent  for  one  of  his  years,  but  he  had 
very  little  experience  with  machinery,  particularly  with  plan- 
ing machinery.  He  was  set  to  work  at  a  planing  machine 
without  having  been  instructed  as  to  the  perils  incident  to  the 
work.  He  worked,  prior  to  the  time  he  was  injured,  in  de- 
fendants' factory  for  about  twenty-three  days.  A  portion  of 
the  time  each  day  he  was  employed  at  the  planer  taking  away 
lumber. 

One  of  the  principal  issues  litigated  was  with  reference  to 
whether  the  plaintiff  was  guilty  of  contributory  negligence. 
On  a  former  trial  of  the  action  a  verdict  was  directed  in  favor 
of  the  defendants  upon  the  ground  that  the  evidence  showed 
contributory  negligence  on  plaintiff's  part  as  a  matter  of  law. 
Upon  appeal  from  the  judgment  it  was  reversed,  the  court 
holding  that  whether  plaintiff  was  so  guilty  or  not  was  a  jury 
question,  and  that  the  trial  court  should  have  submitted  the 
cause  accordingly.  The  plaintiff  testified  that  he  did  not  know 
of  the  revolving  knives,  or  of  the  interior  mechanism  of  the 
machine,  or  that  when  the  rolls  stopped  the  knives  would  con- 
tinue for  some  time  to  revolve.  There  was  evidence  to  this 
Vol.  131  —  25 
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effect:  Plaintiff  had  not  on  any  previous  occasion  cleaned  out 
the  hopper.  He  was  directed  to  do  the  work  on  the  occasion 
in  question  ^thout  any  warning  of  the  peril  of  undertaking 
the  task  before  the  knives  stopped*  revolving.  They  revolved 
within  a  little  over  an  inch  of  the  edge  of  the  hopper,  and 
when  it  was  necessary  to  clean  out  the  hopper  the  course 
ordinarily  pursued  was  to  stop  the  machine,  waiting  till  the 
knives  ceased  revolving  before  undertaking  to  remove  the  con- 
tents of  the  hopper.  The  act  acquired  to  stop  the  machine 
was  to  release  the  tightener  resting  on  the  driving  belt  That 
would  cause  the  feed  rolls  to  stop  at  once,  but  the  knives  would 
continue  to  revolve  for  some  little  time.  On  the  occasion  in 
question  plaintiff  upon  being  directed  to  clean  out  the  hopper 
released  the  tightener  on  the  driving  belt,  thereby  stopping  the 
feed  rolls  and  the  further  communication  of  motive  power  to 
the  knives,  but  without  waiting  for  them  to  stop  revolving  by 
their  own  momentum  he  lifted  the  table  of  the  planer,  got 
down  under  it  and  attempted  to  take  hold  of  the  edge  of  the 
hopper,  when  his  hand  was  caught  by  the  knives.  The  planer 
was  of  the  ordinary  kind.  It  was  equipped  with  a  hood  over 
the  knives  and  one  under  them  with  connections  to  carry  away 
the  shavings.  The  plaintiff  had  seen  the  hopper  cleaned  out 
on  several  occasions,  though  he  had  not  theretofore  done  it 
himself.  He  had  observed  a  buzzing  sound  when  the  machine 
was  in  operation  planing  lumber.  He  had  observed  that  the 
boards  were  put  into  the  machine  on  one  side  in  the  rough  and 
came  out  on  the  other  planed,  and  knew  that  something,  dur- 
ing their  passage  through  the  machine,  took  off  the  shavings. 
He  had  seen  knives  which  he  understood  belonged  to  the 
planer.  He  knew  that  some  sharp  instrument  in  the  inside  of 
the  planer  took  off  shavings  from  the  boards  as  before  indi- 
cated. He  had  often  seen  the  platform  of  the  planer  raised 
up  and  the  under  hopper  cleaned  out  The  knives  on  the  ma- 
chine were  frequently  filed  and  changed,  at  which  time  they 
were  exposed  to  view  and  plaintiff  was  often  where  he  could 
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readily  have  seen  them.  A  person  stationed  as  he  was  in  tak- 
ing away  lumber  from  the  planer  could  have  seen  the  knives 
revolve  for  some  little  time  after  the  tightener  on  the  driving 
belt  was  removed  so  as  to  stop  the  machine.  The  evidence  as  a 
whole,  as  counsel  for  appellant  conceded  on  the  argument,  was 
quite  as  strong  in  defendants'  favor  on  the  subject  of  contribu- 
tory negligence  as  on  the  former  trial.  There  was  a  special 
verdict  rendered,  the  jury  finding  all  of  the  issues  in  favor  of 
the  plaintiff,  except  that  in  respect  to  whether  he  was  guilty 
of  contributory  negligence.  On  that  in  answer  to  the  second 
question  in  the  verdict  the  jury  decided  that  at  the  time 
plaintiff  attempted  to  clean  out  the  hopper  he  did  not  know 
of  the  revolving  knives,  which  were  liable  to  come  in  contact 
with  his  hand  if  he  attempted  to  take  hold  of  the  edge  of  the 
hopper  before  they  stopped  revolving,  and  in  answer  to  the 
fifth  question  in  the  verdict  the  jury  decided  that  the  plaint- 
iff was  wanting  in  ordinary  care  which  contributed  to  pro- 
duce his  injury.  Before  the  jury  were  discharged  they  were 
polled  as  to  their  answer  to  the  fifth  question. 

There  was  a  motion  to  change  the  answer  to  the  fifth  ques- 
tion to  one  in  favor  of  the  plaintiff  and  for  judgment  on  the 
verdict  as  corrected  in  his  favor,  which  was  denied.  Judg- 
ment was  then  rendered  in  the  defendants'  favor. 

For  the  appellant  there  was  a  brief  by  Morris  &  Hartwell, 
attorneys,  and  Higbee  &  Higbee,  of  counsel,  and  oral  argu- 
ment by  E.  0.  Higbee. 

George  H.  Gordon^  for  the  respondents. 

Mabshat.1.,  J.  The  foregoing  brief  statement  of  the  case, 
especially  in  connection  with  the  statement  on  the  former  ap- 
peal (123  Wis.  399,  101  N.  W.  935),  sufficiently,  it  is 
thought,  for  the  purposes  of  the  questions  to  be  decided,  shows 
the  situation  to  which  the  governing  legal  principles  apply. 
As  indicated,  it  is  conceded  by  appellant  that  the  evidence 
bearing  on  the  subject  of  contributory  negligence  of  the  plaint- 
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iff  is  as  favorable  to  the  respondents  now  as  on  the  former 
occasion,  while  counsel  for  the  latter  claim  that  it  is  more 
favorable.  It  is  sufficient  to  preclude  legitimate  rediscussion 
of  the  matter  that  as  strong  ground  exists  in  the  evidence  for 
holding  that  the  issue  in  respect  to  contributory  negligence 
was  for  the  jury,  on  the  last  trial,  as  on  the  one  that  was  pre- 
viously here  reviewed,  when  it  was  held  that  the  court  should 
have  submitted  such  issue  to  the  jury  instead  of  directing  a 
verdict  in  favor  of  the  defendants.  Since  appellant's  counsel 
make  no  stronger  claim  than  that  the  records  in  respect  to  the 
subject  under  discussion  are  substantially  the  same,  the  for- 
mer decision  must  be  regarded  as  res  adjudicata  of  the  ques- 
tion now.  The  previous  holding  that  on  the  evidence  plaintiff 
was  entitled  to  have  the  matter  submitted  to  the  jury  ob- 
viously included  the  right  of  defendants  to  have  it  so  submit- 
ted. The  rule  is  that  the  decision  of  a  question  on  appeal  is 
ires  adjudicata  of  the  same  matter  when  again  presented  in  the 
same  case  upon  the  same  or  substantially  the  same  evidence. 

In  Klatt  V.  N.  C.  Foster  L.  Co.  97  Wis.  641,  73  N.  W. 
563,  speaking  on  the  subject  above  discussed  where  the  ques- 
tion as  to  contributory  negligence  upon  the  first  appeal  was 
only  there  inferentially  passed  upon,  it  was  said: 

"On  a  former  appeal  in  this  case  a  judgment  in  plaintiff's 
favor  was  reversed  and  the  cause  remanded  for  a  new  trial. 
.  .  .  The  evidence  was  the  same,  substantially,  then  as  now. 
The  question  of  whether  the  evidence  on  such  former  appeal 
showed  conclusively  contributory  negligence  pf  plaintiff  was 
raised  but  not  decided  in  the  opinion,  though  it  is  considered 
that  the  decision  was,  in  effect,  that  the  evidence  was  sufficient 
to  carry  the  case  to  the  jury  on  all  the  issuable  facts  as  to 
plaintiff's  cause  of  action.  It  follows  that,  the  evidence  being 
the  same  on  this  appeal,  the  question  of  whether  there  was 
sufficient  evidence  to  warrant  the  submission  of  the  case  to 
the  jury  must  be  considered  foreclosed  by  the  former  deci- 
sion." 

To  the  same  effect  are  Crouse  v.  C.  &  N.  W.  R.  Co.  104 
Wis.  473,  480,  80  K  W.  752 ;  Darcey  v.  Farmers'  L.  Co.  98 
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Wis.  573,  74  K  W.  337;  Collim  v.  Janesville,  111  Wis.  348, 
87  K  W.  241, 1087  ;Zimmer  v.  Fox  River  Valley  E.  B.  Co. 
123  Wis.  643,  645, 101  K  W.  1099. 

From  the  foregoing  it  will  be  readily  seen  that  the  proposi- 
tion as  to  whether  the  court  erred  in  not  changing  the  answer 
of  the  jury  to  the  fifth  question  so  as  to  find  the  appellant  free 
from  contributory  negligence  must  be  determined  in  respond- 
ents' favor,  because,  if  for  no  other  reason,  of  the  decision  of 
the  court  on  the  former  appeal. 

The  court  instructed  the  jury  in  respect  to  the  fifth  ques- 
tion, as  follows : 

"If  the  plaintiff  knew  that  there  was  a  rapidly  revolving 
knife  or  knives  at  the  edge  of  the  lower  hopper,  that  his  hand 
was  liable  to  come  in  contact  therewith  in  attempting  to  take 
hold  of  the  hopper,  he  must  be  held  to  have  appreciated  the 
danger  and  assumed  the  risk  in  attempting  to  do  the  work, 
although  by  the  express  direction  of  the  defendant" 

*'The  true  test  as  to  whether  a  minor  has  assumed  the  ordi- 
nary risks  of  his  employment,  or  is  guilty  of  contributory  neg- 
ligence, is  not  whether  he  in  fact  knew  and  comprehended  the 
danger,  but  whether,  under  the  circumstances,  he  ought  to 
have  known  and  comprehended  such  danger." 

"The  defendant  had  a  right  to  assume  that  the  plaintiff  was 
a  jierson  of  ordinary  common  sense  for  one  of  his  years  and 
that  he  would  exercise  such  care  to  avoid  dangers  which  were 
visible  and  which  he  knew,  or  ought  to  have  known,  existed 
as  might  be  reasonably  expected  of  one  of  his  years  and  ca- 
pacity." 

It  is  suggested  that  such  instructions  violated  the  rule  that 
the  court  should  not  advise  the  jury  as  to  the  effect  of  their 
answers,  relying  on  Outzman  v.  Clancy,  114  Wis.  589,  90  N. 
W.  1081,  and  cases  therein  referred  to.  The  rule  invoked 
is  so  familiar  that  discussion  as  to  its  scope  seems  unnecessary. 
Counsel  do  not  point  out  definitely  wherein  the  instructions 
complained  of  violate  such  rule,  and  we  are  unable  to  discover 
the  suggested  difficulty.  The  instructions  were  not  given  gen- 
erally in  the  case,  but  with  reference  to  the  particular  ques- 
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tion  to  which  they  were  supposed  to  apply.  That  question 
covered  the  phase  of  contributory  negligence  denominated 
"assumption  of  the  risk"  and  negligence  of  the  plaintiff  as 
regards  his  personal  safety  inconsistent  with  that  which,  con- 
sidering his  age  and  intelligence,  he  ought  to  have  known. 
Therefore,  it  was  legitimate  for  the  court  to  instruct  the  jury 
as  to  what  constituted  contributory  negligence  in  those  aspects 
of  the  case  in  order  that  they  might  answer  the  question  in-, 
telligently.  The  instructions  seem  to  have  been  given  for  that 
purpose  and  the  first  two  at  least  to  have  been  appropriate, 
and  the  last,  if  not  so,  not  to  have  been  prejudicially  inap- 
propriate. 

It  is  insisted  that  the  court  erred  in  saying  to  the  jury,  in 
effect,  that  plaintiff  assumed  the  risk  as  to  that  which  he 
ought  to  have  known  and  comprehended,  even  if  it  were  a 
fact  that  he  did  not  know  and  comprehend  the  danger.  The 
instruction  is  in  accordance  with  the  settled  law  on  the  sub- 
ject^ as  we  understand  it  The  authorities  cited  by  the  learned 
counsel  for  the  appellant,  rightly  understood,  support  rather 
than  condemn  that  view.  For  support  of  the  contrary  this 
language  from  20  Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  98,  is 
called  to  our  attention : 

"Even  where  the  danger  is  patent  or  open  to  observation,  it 
is  the  duty  of  the  master  to  warn  and  instruct  in  regard  to  it, 
if  through  inexperience,  or  from  any  other  cause,  the  servant 
is  incompetent  to  understand  fully  and  appreciate  the  nature 
or  extent  of  the  danger." 

Note  the  language,  "if  through  inexperience,  or  from  any 
other  cause,  the  servant  is  incompetent  to  understand,"  etc 
There  was  no  evidence  in  this  case  that  the  plaintiff  was  not 
a  person  of  ordinary  intelligence  and  capacity  for  one  of  his 
years.  On  the  contrary,  the  evidence  tended  to  show  that  be- 
fore the  accident  one  would  have  supposed  that  he  was  rather 
above  the  average  of  boys  of  his  age.  As  indicated  in  the 
statement,  he  was  substantially  man-grown,  he  weighed  150 
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pounds,  and  further,  the  evidence  indicates  that  he  was  quite 
well  advanced  in  an  educational  way. 

The  principles  covered  by  the  three  instructions,  as  claimed 
by  counsel  for  respondents,  have  been  frequently  declared  by 
this  court  in  substantially  the  same  words  as  those  used  by  the 
learned  court  In  Roth  v.  8.  E.  Barrett  Mfg.  Co.  96  Wis. 
615,  71  N.  W.  1034,  it  was  held  that  a  boy  eighteen  years  of 
age,  who  had  observed  the  operation  of  a  straw  cutter,  the 
knives  of  which  were  hidden  from  view,  needed  no  instruction 
when  put  to  work  at  such  a  machine,  that  if  he  allowed  his 
hand  to  be  inserted  into  the  place  for  feeding  in  the  straw  it 
would  be  liable  to  be  cut  In  OrotTi  v.  Thomann,  110  Wis. 
488,  86  K  W.  178,  it  was  held  that  a  girl  fifteen  years  of  age 
set  to  work  at  an  ironing  device  called  a  mangle,  which  re- 
quired her  to  feed  garments  into  revolving  rolls,  needed  no 
instruction  that  if  she  allowed  her  fingers  to  be  caught  be- 
tween the  rolls  she  would  be  injured.  It  was  there  said,  in 
effect,  that  the  principle  of  law  is  too  familiar  to  be  reason- 
ably forgotten  by  trial  courts,  that  as  between  master  and  serv- 
ant instructions  need  not  be  given  of  the  perils  of  the  em- 
ployment where  there  is  no  need  of  instructions,  and  that  a: 
person  of  average  intelligence  of  the  age  of  fifteen  years  must 
be  presumed  to  know  that  it  is  dangerous  to  allow  the  hand 
to  be  caught  between  revolving  rolls. 

The  learned  court  doubtless  had  in  mind  in  approving  of 
the  instructions,  as  the  learned  counsel  for  respondents  prob- 
ably did  in  draughting  them,  the  following  language  of  this 
court,  which  has  been  many  times  approved,  found  in  HelmJce 
V.  TUlmany,  107  Wis.  216,  83  K  W.  360: 

"This  court  has  repeatedly  held  that  the  true  test  as  to 
whether  a  minor  has  assumed  the  ordinary  risks  of  his  em- 
ployment, or  is  guilty  of  contributory  negligence,  is  not 
whether  he  in  fact  knew  and  comprehended  the  danger,  but 
whether,  xmder  the  circumstances,  he  ought  to  have  known  and 
comprehended  such  danger." 
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It  will  be  seen  that  such  language  was  adopted  verbatim  in 
the  second  instruction.  The  language  of  the  third  instruction, 
as  suggested  by  respondents'  counsel,  was  taken  verbaiim  from 
the  opinion  of  this  court  in  Schiefelbein  v.  Badger  P.  Co.  101 
Wis.  402,  77  N.  W.  742.  That  has  been  so  frequently  ap- 
proved as  to  be  regarded  as  elementary  law. 

The  further  claim  is  made  that  the  answer  to  the  fifth 
question  is  inconsistent  with  the  answer  to  the  second,  the 
latter  finding  plaintiff  free  from  contributory  negligence,  and 
the  former  finding  the  contrary.  What  has  been  said  sufS- 
ciently  answers  that  The  second  question  was  evidently 
given  to  cover  the  subject  of  whether  plaintiff  was  guilty  of 
contributory  n^ligence,  in  that  he  knew,  when  he  took  hold 
of  the  hopper,  of  the  revolving  knives  and  that  they  would  be 
liable  to  cut  his  hand,  while  the  fifth  was  given  with  reference 
to  the  broader  subject  of  whether  he  knew,  or  ought  to  have 
known;  and  comprehended  the  danger  of  there  being  revolving 
knives  which  would  be  liable  to  cut  his  hand  if  he  imdertook 
to  take  hold  of  the  edge  of  the  hopper  as  he  did.  The  answers 
taken  together  indicate  with  reasonable  certainty  that  the  jury 
considerately  decided  that  plaintiff  did  not  in  fact  know  of 
the  peril  he  subjected  himself  to,  but  that  considering  his  age 
and  experience  he  failed  to  exercise  that  ordinary  care,  rea- 
sonably to  be  expected  of  one  of  his  age,  in  not  knowing  of  and 
comprehending  such  peril. 

We  are  unable  to  discover  any  error  in  the  record. 

By  the  Court. — ^The  judgment  is  afiirmed. 

Cassoday,  C.  J.,  took  no  part. 
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LiSTMAN  Mill  Company,  Appellant,  vs.  Miller,  Respond- 
ent 

March  2S—ApHl  9,  1907. 

Sales:  Implied  toarranty:  Goods  delivered:  Conformity  to  contract: 
Court  and  jury:  Evidence:  Opinions:  Improper  remarks'  of  coun- 
sel. 

1.  Upon  an  agreement  to  sell  and  deliver  a  qaantity  of  "No.  2  screen- 

ings," to  be  the  future  output  of  the  vendor's  flour  mill  for 
about  two  months, — such  screenings  being  a  by-product  result- 
ing incidentally  from  the  manufacture  of  flour, — ^there  was  no 
implied  warranty  that  the  screenings  so  sold  would  be  of  the 
same  quality  as  those  being  produced  at  the  time  the  contract 
was  made. 

2.  Upon  the  evidence  In  this  case  the  question  whether  the  commod- 

ity delivered  by  the  vendor  was  actually  the  "No.  2  screenings" 
from  the  mill  during  the  period  specified,  is  held  to  have  been 
one  for  the  Jury. 

3.  As  to  such  question  it  was  proper  to  admit  evidence  descriptive 

of  the  process  established  and  in  operation  in  the  mill,  and  sam- 
ples or  description  of  the  commodity  delivered,  to  show  that 
such  commodity  could  not  have  resulted. from  the  process  de- 
scribed. 

4.  A  statement  by  the  vendee,  in  his  testimony  describing  the  goods 

delivered,  that  they  were  not  No.  2  screenings,  is  held  not  so 
clearly  an  attempt  to  give  his  nonexpert  opinion  upon  the  ques- 
tion which  the  jury  were  to  answer  that  its  admission,  not  spe- 
cifically objected  to  upon  that  ground,  can  be  said  to  have  been 
an  error  warranting  reversal. 

5.  In  an  action  upon  a  contract  for  the  sale  of  screenings  thereafter 

to  be  produced  in  plaintiffs  flour  mill,  where  the  court  had  ex-^ 
eluded  samples  oftered  in  evidence  as  having  been  shown  to  de- 
fendant when  the  -contract  was  made,  remarks  of  defendant's 
counsel  in  his  argument  to  the  Jury,  commenting  on  plaintiffs 
efforts  to  exclude-  such  samples  from  the  observation  and  con- 
sideration of  the  Jury,  are  held  improper;  but  the  trial  court 
having  promptly  suppressed  such  comments,  commanded  coun- 
sel to  confine  himself  to  the  evidence  which  had  been  admitted, 
and  ruled  that  the  Jury  had  no  right  to  infer  what  such  samples 
might  be,  and  having  thereafter  decided  that  plaintifC  was  not 
so  prejudiced  that  a  new  trial  should  be  granted,  this  court  does 
not  deem  such  conduct  of  counsel  a  ground  for  reversal. 
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Appeal  from  a  judgment  of  the  circuit  court  for  La  Crosse 
county:  J.  J.  Fruit,  Circuit  Judge.     Affirmed. 

The  plaintiff,  a  corporation  engaged  in  operating  a  flouring 
mill  at  La  Crosse,  Wisconsin,  and  the  defendant,  a  sheep 
feeder  at  Winona,  Minnesota,  entered  into  a  written  contract 
whereby  the  plaintiff  agreed  to  sell  and  the  defendant  to  buy 
"280  tons  bulk  No.  2  screenings  (more  or  less)  at  $10  ton 
f .  0.  b.  La  Crosse.  To  be  our  output  from  February  5th  until 
April  1,  1906  (excepting  about  63  tons  still  due  John  E. 
Erickson)."  The  plaintiff  from  time  to  time  shipped  what 
it  claimed  to  be  No.  2  screenings,  resulting  from  the  opera- 
tion of  its  mill,  to  the  defendant  at  Winona,  who  refused  to 
receive  the  same,  whereupon  plaintiff  sold  in  open  market,  the 
net  proceeds  being  less  than  the  contract  price  by  $947.42. 
Suit  being  brought  upon  the  breach  of  the  contract  to  recover 
this  damage,  defendant,  as  defense,  denied  everything  except 
an  agreement  to  purchase  plaintiff's  output  of  No.  2  screen- 
ings, and  also  set  up,  by  waTy  of  equitable  counterclaim,  that 
the  contract  was  intended  to  provide  for  a  sale  of  screenings 
to  accord  with  a  sample,  and  prayed  reformation  accordingly. 
The  equitable  issue  was  tried  first  to  the  court  and  findings 
made  against  the  defendant  and  reformation  denied.  There- 
upon the  case  was  tried  to  a  jury. 

Plaintiff's  manager  testified  to  the  shipments  in  accordance 
with  the  allegations  of  the  complaint  of  the  whole  product  in 
its  mill  classed  as  No.  2  screenings.  Defendant  gave  evidence 
that  before  the  making  of  the  contract  plaintiff  took  him  into 
the  mill  and  showed  him  the  various  kinds  of  screenings  which 
resulted  from  its  operation  and  explained  the  process.  As 
result  of  comparison  with  that  which  he  saw  in  the  mill,  and 
the  process  by  which  it  was  produced,  defendant  testified  that 
the  stuff  shipped  him  was  not  such  No.  2  screenings.  The 
word  "screenings"  applies  generally  to  the  refuse  excluded 
from  the  wheat  whicli  is  to  be  ground  and  is  a  by-product. 
No.  1  screenings  were  said  to  be  composed  mainly  of  broken 
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wheat  and  to  be  sold  at  a  higher  price  than  No.  2,  chiefly  for 
chicken  feed.  No.  2  was  a  general  refuse  remaining  after 
the  elimination  of  No.  1  and  after  the  elimination  of  oats, 
flax  seed,  and  mustard  seed,  and,  as  defendant  claimed,  after 
elimination  of  the  dust. 

After  overruling  a  motion  to  direct  a  verdict  in  the  plaint- 
iff's favor  the  court  submitted  to  the  jury  a  single  question^ 
answered  in  the  negative,  as  follows:  ^T)id  the  plaintiff  de- 
liver to  the  defendant  the  bulk  No.  2  screenings  which  were 
the  output  of  its  mill  from  February  5,  1906,  to  April  ly 
1906,  excepting  about  sixty-three  tons  due  one  John  E.  Erick- 
son,  previously  contracted  by  the  plaintiff  to  said  Erickson  V^ 
After  overruling  motion  for  judgment  notwithstanding  the 
verdict,  and  for  a  new  trial,  judgment  was  entered  in  favor  of 
the  defendant,  from  which  plaintiff  appeals. 

George  H.  Oordon,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Webber  &  Lees,. 
and  oral  argument  by  E.  E,  Lees. 

Dodge,  J.  1.  This  was  obviously  a  contract  for  the  pur- 
chase of  a  by-product  resulting  incidentally  from  plaintiff's 
principal  business  of  manufacturing  flour.  A  purchaser  could 
have  no  rational  expectation  that  the  operation  of  a  mill  for 
the  production  of  such  valuable  product  would  be  varied  or  re- 
strained by  any  consideration  for  the  quality  of  the  refuse 
thrown  off  in  such  process.  Hence  there  was  no  implied  war- 
ranty on  the  seller's  part  that  the  screenings  which  would  re- 
sult in  the  future  should  be  of  the  game  quality  as  those  result- 
ing at  the  time  the  contract  was  made.  All  that  plaintiff 
agreed  to  sell  and  deliver  was  that  which  in  fact  resulted  from 
an  established  and  existing  process.  The  only  direct  evidence 
as  to  whether  the  commodity  delivered  did  so  result  must  of 
necessity  come  from  plaintiff's  employees,  who  alone  saw  it 
produced,  and  their  evidence  is  all  to  the  effect  that  the  prop- 
erty delivered  did  actually  so  result.    But  direct  evidence  may 
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be  overborne  by  circumstantial.  K  one  of  these  cars  contained 
clear  sawdust,  that  fact  would  convince  any  one  that  its  con- 
tents were  not  screenings  from  a  flouring  mill,  and  doubtless 
some  less  degree  pf  inconsistency  with  that  whidi  ordinarily 
and  necessarily  results  from  screening  wheat  might  suffice  to 
satisfy  a  jury  that  a  commodity  could  not  have  resulted  from 
such  a  process.  There  was  verbal  testimony  descriptive  of  that 
which  was  contained  in  the  cars  sent  defendant  tending  to 
show  that  it  did  not  present  those  seeds  and  grains  usually  and 
uniformly  characterizing  wheat  screenings ;  that  it  was  mere 
diaff  and  dirt  In  addition,  however,  there  was  exhibited  in 
evidence  samples  of  the  contents  of  each  car.  Those  samples 
are  not  before  this  court  They  might  have- been  such  as  to 
<»nvince  one  examining  them  that  they  could  not  result  from 
a  process  such  as  was  followed  in  plaintiff's  mill,  of  which 
some  description  was  in  evidence.  We  therefore  cannot  say 
that  error  was  committed  in  leaving  that  question  to  the  jury, 
or  in  refusing  to  reverse  their  negative  finding  upon  it,  which 
is  the  first  assignment  of  error. 

2.  The  second  class  of  assignments  of  error  are  upon  admis- 
sion of  evidence  offered  by  defendant,  consisting  first  in  de- 
scription of  the  process  established  and  in  operation  in  plaint- 
iff's mill,  based  partly  on  the  observation  of  the  witness,  but 
mainly  upon  statements  made  by  plaintiff's  manager  in  the 
-course  and  scope  of  his  management  of  the  plaintiff's  busi- 
ness so  as  to  qualify  them  as  admissions  (Hiipfer  v.  Nat,  Z). 
€o.  119  Wis.  417,  96  N.  ,W.  809 ;  Kamp  v.  Coxe  Bros,  d  Co. 
122  Wis.  206,  99  K  W.  366)  ;  secondly,  in  the  samples  of  the 
contents  of  the  several  cars  shipped  to  defendant;  and, 
thirdly,  in  the  testimony  of  defendant  himself  that  the  con- 
tents of  such  cars  were  not  Listman's  No.  2  bulk  screenings. 
We  can  discover  no  reason  for  excluding  either  the  first  or 
second  phases  of  this  evidence.  It  was  competent  to  show 
what  the  mill  process  was,  in  order  to  judge  what  character  of 
product  would  result    Having  done  so,  it  was  competent  to 
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show  that  the  commodity  tendered  could  not,  and  therefore 
did  not,  restdt  from  the  process  described.  To  that  end  de- 
scription of  such  commodity  was  obviously  relevant,  either 
verbal  description  or  exhibition  of  the  samples,  the  fairly  lypi- 
cal  character  of  v^hich  was  established. 

Certain  possible  aspects  of  defendant's  testimony  admitted 
over  objection  present  questions  of  more  doubt  Thus  at  one 
time  he  was  allowed  to  testify  that  he  examined  carefully  what 
plaintiff  showed  him  as  No.  2  3creenings  at  the  time  of  n^o- 
tiating  contract,  and  in  immediate  connection  therewith  to 
testify  that  none  of  the  cars  contained  No.  2  screenings.  This, 
we  confess,  looks  like  an  insidious  attempt  by  counsel  to  get 
to  the  jury  comparison  between  a  sample  exhibited  prior  to- 
the  contract  and  the  article  delivered,  which  the  court  again 
and  again  ruled  improper.  But,  even  were  that  so,  we  cannot 
discover  prejudice,  for  no  such  question  was  submitted  to  the 
jury.  Again,  we  have  been  troubled  whether  the  testimony  of 
defendant  that  the  contents  of  the  cars  were  not  No.  2  screen- 
ings was  not  merely  the  giving  of  his  conclusion  or  opinion  as^ 
to  the  very  question  the  jury  were  to  answer  upon  all  the 
facts,  and  that,  too,  without  any  showing  of  expert  qualifica- 
tions in  the  way  of  special  or  peculiar  knowledge.  TSo  such 
objection  was  specified  or  is  now  urged  by  appellant's  coun- 
sel, and  we  have  reached  the  conclusion  that  this  objectionable 
quality  does  not  appear  with  suflScient  certainty  to  warrant 
reversal  It  was  proper  for  defendant  to  describe  the  com- 
modity sent  him,  and  the  context  in  which  this  particular 
statement  was  made  gives  color  to  the  probability  that  the  wit- 
ness's statements  that  these  were  not  No.  2  screenings  were 
understood  merely  as  a  part  of  his  description  of  their  char- 
acteristics, and  not  as  an  attempt  to  state  his  opinion  as  to 
their  source,  of  which  he  freely  admitted  he  had  no  direct 
knowledge.  We  are  persuaded  that  prejudicial  error  is  not 
made  to  appear  in  the  admission  of  evidence. 

3.  Certain  remarks  of  counsel  for  defendant  in  argument 


0 

398  SUPREME  COURT  OF  WISCONSIN.       [Apr. 

Listman  Mill  Co.  v.  IMiller,  131  Wis.  393. 

to  the  jury  were  made  a  basis  for  the  motion  for  new  trial  and 
are  now  pressed  as  ground  of  reversal.  Most  of  them  consist 
in  rather  extreme  language  expressing  the  contention  of  count 
«el  that  the  samples  of  the  commodity  shipped  to  the  defend- 
ant ought  to  convince  any  one  that  they  were  mere  sweepings, 
and  that  if,  as  was  made  to  appear,  the  plaintiff's  process 
involved  the  removal  of  dirt  from  the  screenings,  it  was  the 
dirt  and  not  the  screenings  that  had  been  shipped  to  the  de- 
fendant We  are  unable  to  say  that  this  is  trespassing  beyond 
the  limits  of  legitimate  contention  as  to  the  inference  or  con- 
■clusion  which  might  be  drawn  from  the  evidence.  The  most 
reprehensible  of  the  remarks  criticised  is  the  comment  to  the 
jury  upon  the  efforts  of  the  plaintiff  to  exclude  from  their 
observation  and  consideration  a  sample  of  screenings  which 
had  been  shown  the  defendant  at  the  time  of  or  before  the  con- 
tract was  made.  An  attempt  by  innuendo  or  otherwise  to  sug- 
gest to  the  jury  that  evidence  which  the  court  properly  ex- 
<jludes  uppn  the  objection  of  the  opposing  party  would  have 
been  injurious  to  the  latter,  and  thus  to  seek  to  arouse  suspi- 
•cion  of  weakness  in  the  party's  case  not  resting  upon  evidence, 
is  most  improper ;  but  it  appears  by  the  record  that  the  trial 
'Court  promptly  suppressed  such  attempts  and  commanded 
counsel  to  confine  himself  to  the  evidence  which  had  been  ad- 
mitted, and  ruled  that  the  jury  had  no  right  to  infer  what 
«uch  samples  might  be.  With  this  record  and  with  the  aid  of 
the  trial  court's  conclusion  that  prejudice  had  not  occurred  to 
the  appellant  warranting  a  new  trial,  we  caimot  feel  justified 
in  deeming  even  this  conduct  of  coimsel  groimd  of  reversal. 
See  KieJchoefer  v.  Hidershide,  113  Wis.  280,  291,  89  N.  W. 
189. 

By  the  Court, — Judgment  affirmed, 

Cassoday,  C.  J.,  took  no  part 
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Hayes,  Administrator,  Respondent,  vs.  Chicago,  Milwau- 
kee &  St.  Paul  Railway  Company,  Appellant. 

^  March  26—ApHl  P,  1907. 

ItaiJroads:  HfegUgence:  Killing  of  tyrakeman  between  cars:  Contribu- 
tory negligence:  Court  and  jury:  Inatructione:  Excessive  dam- 
ages, 

1.  In  an  action  for  the  death  of  a  brakeman  who  was  crushed  be- 

tween two  freight  cars,  the  evidence  is  held  sufficient  to  sustain 
a  verdict  to  the  effect  that  the  cars  were  detached  and  standing 
still  when  the  deceased  went  between  them,  and  that  the  acci- 
dent was  caused  by  negligence  of  defendant's  other  employees 
in  backing  one  of  the  cars  upon  him. 

2.  An  instruction  to  the  effect  that  deceased  was  not  guilty  of  con- 

tributory negligence  preventing  a  recovery  if  in  performing  his 
work  about  the  train  he  acted  as  the  great  mass  of  men  act  un- 
der like  or  similar  circumstances,  is  held  pi^per  when  taken  in 
connection  with  the  whole  charge,  the  idea  being  clearly  con- 
veyed that  he  must  have  been  doing  his  work  in  accordance 
with  instructions  and  as  the  great  mass  of  men  would  act  under 
the  same  or  similar  circumstances  in  view  of  the  duties  which 
he  was  to  perform  and  the  instructions  which  had  been  given. 

3.  An  instruction  that,  in  determining  whether  the  deceased  was 

guilty  of  contributory  negligence,  his  age,  intelligence,  and  ex- 
perience as  a  brakeman  were  to  be  taken  into  account,  was 
proper. 

4.  An  instruction  to  the  effect  that  if  the  Jury  found  that  a  certain 

employee  gave  the  back-up  signal  while  deceased  was  between 
the  cars,  which  was  obeyed  and  the  deceased  thereby  injured, 
they  might  find  the  defendant  negligent,  is  held,  in  view  of  the 
evidence,  not  to  have  been  prejudicially  erroneous. 

JS.  The  whole  subject  of  contributory  negligence  having  been  fully 
and  properly  covered  by  the  general  charge,  it  was  not  error  to 
refuse  a  requested  instruction  to  the  effect  that  if  deceased  went 
l)etween  the  cars  while  they  were  still  moving  and  was  caught 
between  the  couplings  as  described,  as  and  when  the  cars 
stopped,  the  verdict  should  be  for  defendant. 

6.  Such  instruction  was  properly  refused,  also,  because  there  was 
evidence  that  deceased  went  between  the  cars  Just  as  they 
stopped — that  they  came  to  a  standstill  within  a  foot,  and  that 
thereafter  one  of  them  was  backed  upon  him  without  warning. 
Under  such  circumstances  he  could  not  be  held  guilty  of  con- 
tributory negligence  as  a  matter  of  law. 
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7.  An  award  of  |3,500  as  damages  for  the  death  of  a  brakeman  about 
eighteen  years  old  who  was  earning  |80  per  month  and  whose 
parents,  sixty-one  and  fifty-two  years  old  respectively,  were  in 
poor  health  and  largely  dependent  on  him  for  support,  Is  hel^ 
not  excessive. 


Appeal  from  a  judgment  of  the  circuit  court  for  La  Crosse 
county :  J.  J.  Fbuit,  Circuit  Judge.     Affirmed. 

On  January  2, 1905,  Joseph  L.  Hayes,  plaintiff's  decedent^ 
was  killed  at  Sparta,  Wisconsin,  by  being  crushed  between 
the  drawbars  of  two  freight  cars.  He  was  at  the  time  of  his 
death  between  eighteen  and  nineteen  years  of  age,  and  head 
brakeman  on  the  freight  train  which  left  La  Crosse,  Wiscon- 
sin, for  the  east  about  5  o'clock  and  arrived  at  Sparta  on  the 
morning  of  the  injury.  The  freight  train  upon  which  he  was 
employed  consisted  of  a  long  string  of  freight  cars,  the  second 
and  fourth  of  which  from  the  engine  were  to  be  set  out  at 
Sparta,  and  the  first  and  third  were  to  go  on  with  the  train. 
While  the  train  crew  was  switching  for  the  purpose  of  setting 
'  out  the  two  cars  named  and  making  up  the  main  train,  the 
deceased  wa^  crushed  between  two  cars,  and  the  main  contro- 
verted question  of  fact  is  whether  the  cars  were  in  motion 
when  the  deceased  went  between  them  and  was  injured,  from 
which  injuries  he  died. 

The  cars  were  equipped  with  a  device  for  uncoupling,  by 
the  use  of  which  the  brakeman  could  by  means  of  a  lever  on 
the  side  of  the  car  uncouple  without  going  between  them.  The 
cars  were  also  supplied  vnth  a  system  of  air  brakes,  which 
consisted  of  hose  and  pipes  extending  through  the  train,  the 
hose  being  between  the  cars  connecting  in  the  form  of  a  loop 
and  coupling  at  the  bottom  of  the  loop  below  the  drawbars. 
There  were  also  what  are  known  as  "angle  cocks"  in  the  air 
pipes  between  the  cars,  to  which  the  hose  was  attached,  by 
means  of  which  the  air  can  be  shut  off  or  let  on  as  required. 
The  deceased  was  found  caught  between  the  drawbars  of  the 
second  and  third  cars,  and  the  contention  on  the  part  of  the 
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defendant  is  that  deceased  was  guilty  of  contributory  negli- 
gence in  going  between  the  cars  while  they  were  ip.  motion; 
and  that  defendant  was  not  guilty  of  negligence.  On  the  part 
of  the  plaintiff  it  is  contended  that  deceased  went  between 
the  second  and  third  cars  while  they  were  standing  still  and 
about  six  feet  apart,  the  third  car  being  detached  from  the 
second;  and  that  witliout  any  signal  or  warning  the  engine 
and  two  cars  attached  to  it  were  backed  upon  deceased,  in 
consequence  of  which  he  was  crushed  between  the  second  and 
third  cars. 

The  deceased  left  a  father  and  mother,  brothers,  and  a 
sister.  The  action  was  brought  by  plaintiff,  as  administrator, 
to  recover  $5,000  damages  sustained  by  the  death  of  Hayes. 
Motions  on  the  part  of  defendant  for  nonsuit  and  directed  ver- 
dict were  denied.  The  case  was  submitted  to  the  jury,  and 
they  rendered  a  general  verdict  in  favor  of  the  plaintiff  for 
$3,500.  Motion  for  new  trial  was  denied,  and  judgment  ren- 
dered for  plaintiff  on  the  verdict,  from  which  this  appeal  was 
taken.  It  is  claimed  by  appellant  (1)  that  a  verdict  should 
have  been  directed  for  defendant,  (2)  that  the  court  erred  in 
instructing  the  jury  and  in  refusing  to  instruct,  and  (3)  that 
the  damages  are  excessive. 

For  the  appellant  there  was  a  brief  by  Woodward  &  Lees, 
attorneys,  and  Chas.  E.  Vroman,  of  counsel,  and  oral  argu- 
ment by  Mr.  John  B.  Sarthom  and  Mr.  Yroman. 

For  the  respondent  there  was  a  bnef  by  Morris  &  Hartwell 
and  Winter  <&  Esch,  and  oral  argument  by  Frank  Winter. 

Keewiw,  J.  1.  The  main  contention  by  appellant  is  that 
deceased  was  guilty  of  contributory  negligence  in  going  be- 
tween the  cars  while  they  were  in  motion,  and  that  the  fact  that 
they  were  in  motion  when  he  went  between  the  cars  was  estab- 
lished as  a  matter  of  law.  Conceding,  as  claimed  by  appellant, 
that  deceased  was  instructed  not  to  go  between  the  cars  while 
in  motion  for  the  purpose  of  performing  his  duties  as  brake- 
VOL.131  — 26 
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man,  and  that  suitable  appliances  were  provided  for  such 
•work,  rendering  it  unnecessary  to  do  so,  it  is  by  no  means 
clear  that  it  .would  be  negligence  per  se  for  deceased  to  go  be- 
tween them,  as  testified  to  by  some  of  the  witnesses,  when  they 
were  moving  so  slowly  as  to  be  practically  at  a  standstill.  It 
does  not  appear  for  what  purpose  he  went  between  the  cars, 
and  we  think  an  occasion  might  arise  which  would  present  a 
question  for  the  jury  whether  negligence  or  not  But  we  do 
not  find  it  necessary  to  pass  upon  the  question  here,  because 
we  think  upon  the  evidence  the  question  whether  the  cars 
were  standing  still  when  deceased  went  between  them  was 
for  the  jury.  The  case  was  squarely  presented  to  the  jury 
upon  the  issue  as  to  whether  or  not  the  cars  were  standing 
still  when  deceased  went  between  them,  and  while  in  such  po- 
sition the  engine  and  two  cars  were  backed  against  the  third 
car,  thereby  crushing  deceased.  Other  questions  found  by  the 
jury  respecting  the  right  to  recover  are  not  questioned.  So  we 
reach  the  question  of  the  sufficiency  of  the  evidence  to  support 
the  verdict  upon  the  point  whether  the  cars  were  standing  still 
when  deceased  went  between  them  and  was  injured  by  the  neg- 
ligence of  the  employees  of  defendant  in  backing  the  cars 
upon  him. 

The  appellant's  theory  is  that  while  the  cars  were  in  motion 
deceased  went  between  the  second  and  third  cars  attached  to 
the  engine  for  the  purpose  of  closing  the  angle  cocks  on  the 
air  pipes  and  breaking  the  hose  coupling,  and  that  he  was  in- 
jured while  the  cars  were  in  motion ;  that  he  should  have  done 
this  work  while  the  cars  were  standing  still,  and  that  the  un- 
coupling should  be  done  with  the  appliances  provided  for  that 
purpose  without  going  between  the  cars.  There  is  testimony 
tending  to  show  that  after  the  fourth  oar  was  set  off,  or  "spot- 
ted," the  engine  and  the  three  remaining  cars  with  deceased 
hanging  on  the  side  of  the  third  car  pulled  east  over  the  bridge 
switch,  and  that  Hayes  dropped  off,  turned  the  switch  to  the 
main  line,  and  gave  the  signal  to  back  up,  which  was  imme- 
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diately  obeyed,  and  that  in  this  backing-up  movement  the 
engine  did  not  again  fully  stop  until  after  Hayes  had  been 
crushed  between  the  second  and  third  cars.  This  evidence, 
however,  is  in  direct  conflict  with  the  evidence  of  Mrs.  Flick- 
iger  and  her  daughter,  who  testified  that  they  were*on  the 
piazza  of  their  residence,  about  ten  rods  from  the  place  of 
injury,  and  saw  the  accident  and  heard  Hayes  scream,  and 
that  the  cars  had  stopped  and  the  second  and  third  cars  were 
about  six  feet  apart,  Hayes  between  them  fixing  something  on 
the  rear  of  the  third  car  when  the  engine  and  two  cars  backed 
upon  him.  A  vigorous  attack  is  made  upon  the  credibility  of 
this  evidence  by  appellant  on  several  grounds.  It  is  claimed 
that  the  physical  conditions  surrounding  the  witnesses  ren- 
dered their  testimony  incredible  and  impossible.  This  claim 
is  based  mainly  upon  the  assumption  that  the  Flickigers  could 
not  see  the  place  where  the  injury  occurred  on  account  of  a 
billboard  obstructing  their  view,  and,  further,  that  their  testi- 
mony was  rendered  incredible  by  other  established  facts  and 
evidence.  We  shall  not  attempt  to  enter  into  a  review  of  the 
argument  of  counsel  upon  this  question  of  fad;  at  any  con- 
siderable length.  They  make  the  point  that  the  brakeman  did 
not  hear  the  screams  of  Hayes,  although  but  100  feet  from 
him ;  that  Mrs*  Flickiger  swore  Hayes  was  facing  the  west,  or 
toward  the  third  car,  when  he  was  crushed,  while  the  testi- 
mony conclusively  shows  that  when  found  he  was  facing  the 
east ;  that  both  Mrs.  Flickiger  and  her  daughter,  immediately 
after  they  saw  the  cars  backed  upon  Hayes  and  heard  the 
screams,  went  into  the  house  and  saw  nothing  further;  that 
tliey  did  not  know  Hayes ;  that  doubtless  their  testimony  re- 
ferred to  the  time  Long,  another  brakeman,  coupled  up  the 
cars  about  half  an  hour  after  Hayes  was  injured.  But  it  ap- 
pears that  their  attention  was  called  to  Mr.  Long  at  the  trial 
and  they  stated  he  was  much  shorter  than  Hayes. 

It  is  true  there  are  many  facts  and  circumstances  which 
tend  quite  strongly  to  establish  the  position  of  the  appellant  to 
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the  effect  that  the  Flickigers  may  have  been  mistaken,  and  that 
instead  of  seeing  deceased  Hayes  crushed  they  saw  Long  when 
'  he  went  between  the  cars  to  couple  them  about  half  an  hour 
after  the  injury  and  Hayes  had  been  removed  from  the  scene 
of  injury.    But  we  do  not  think  that  it  is  by  any  means  so 
conclusively  established  as  to  warrant  this  court  in  disturbing 
not  only  the  findings  of  the  jury  upon  the  question,  but  of  the 
court  below  as  well,  who  tried  the  case,  saw  the  witnesses  upon 
the  stand,  and  had  opportunity  to  judge  better  of  their  credi- 
bility and  of  all  the  facts  and  circumstances  surrounding  the 
transaction  than  this  court    So  far  as  the  evidence  shows,  the 
Flickigers  were  wholly  disinterested  witnesses,  and  if  they 
were  in  position,  as  they  claim  they  were,  to  see  the  deceased 
when  the  car  was  backed  upon  him,  this  court  cannot  disre- 
gard their  evidence.     Nor  do  we  think  the  established  facts 
were  such  as  to  render  their  testimony  incredible.    Whether 
the  billboard  was  an  obstruction  or  not  depended  entirely  upon 
the  location  of  the  train.    It  may  be  that  if  it  was  located  as 
claimed  by  appellant  the  billboard  might  have  obstructed  the 
view,  but  it  by  no  means  follows  that  the  testimony  is  con- 
clusive that  it  was  so  located.    We  think  the  evidence  is  ample 
to  support  a  finding  that  the  train  was  so  located  as  not  to  pre- 
vent the  Flickigers  from  seeing  the  point  of  injury  from  their 
position  on  the  piazza,  as  testified  to  by  them.    Considerable 
stress  is  placed  upon  the  fact  that  when  Hayes  was  found  he 
was  facing  the  ea^  while  the  Flickigers  testified  that  when 
they  saw  the  car  backed  upon  him  he  was  facing  west     It 
may  well  be  that  he  was  facing  west  and  attending  to  some- 
thing on  the  third  car,  and  yet  he  may  have  been  partially 
facing  the  drawbars,  and  instantly,  when  the  car  was  backed 
upon  him,  turned  toward  it,  and  in  that  way  was  crushed  be- 
tween the  cars  with  his  face  to  the  east.    At  any  rate  these 
questions,  we  think,  were  all  for  the  jury.    Just  what  move- 
ments Hayes  made  immediately  before  he  was  crushed  do  not 
appear,  as  Mrs.  Flickiger  does  not  say,  but  only  saw  the  car 
backed  upon  him  and  heard  him  scream.    So  it  is  not  at  all 
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improbable  that  his  face  was  turned  to  the  west  when  she  saw 
him  as  she  testified  to,  and  that  almost  instantly  when  the  car 
backed  upon  him  he  turned  towards  it  and  was  crushed  be- 
tween the  drawbars,  and  found  in  the  position  testified  to, 
facing  the  east. 

But  it  is  wholly  unnecessary  to  discuss  this  question  fur- 
ther, or  prolong  the  opinion  by  the  recital  of  testimony  or 
discussion  of  probabilities  or  improbabilities  claimed  on  either 
side.  After  a  careful  examination  of  the  evidence  we  are  well 
satisfied  that  there  is  ample  evidence  to  support  a  verdict  that 
the  deceased  went  between  the  second  and  third  cars  when  the 
third  car  was  detached  and  the  cars  standing  still,  and  that 
without  any  warning  the  agents  qf  defendant  backed  the  en- 
gine and  two  cars  upon  him,  whereby  he  was  crushed  between 
the  drawbars,  which  caused  his  death,  and  hence  the  court  was 
right  in  refusing  to  nonsuit  the  plaintiff  or  direct  a  verdict  in 
favor  of  the  defendant  ^ 

2.  It  is  also  insisted  that  the  court  erred  in  its  charge  to  the 
jury  and  in  refusing  to  charge  as  requested  by  defendant. 
Exceptions  were  taken  to  the  following: 

"The  court  instructs  you  that  if  Joseph  Hayes,  in  perform- 
ing his  work  about  the  train  at  and  before  his  death,  acted  as 
the  great  mass  of  men  act  under  like  or  similar  circumstances, 
then  there  was  no  such  contributory  negligence  on  the  part  of 
Joseph  Hayes  as  would  prevent  a  recovery  in  this  action." 

It  is  claimed  that  the  court  ignored  all  the  evidence  as  to 
the  manner  in  which  the  coupling  and  uncoupling  of  cars  sup- 
plied with  air  and  safety  appliances  should  be  done,  and  also 
the  instruction  given  relative  to  Hayes's  work.  But  we  do 
not  think  the  instruction  susceptible  of  criticism  when  viewed 
in  the  light  of  the  balance  of  the  charge.  We  think  the  por- 
tion of  the  charge  excepted  to,  when  read  with  the  whole 
charge,  clearly  conveyed  the  idea  to  the  jury  that  Hayes  must 
have  been  doing  his  work  in  accordance  with  instructions  and 
as  the  great  mass  of  men  would  act  under  the  same  or  similar 
circumstances  in  view  of  the  duties  which  he  was  to  perform 
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and  the  instructions  given  in  that  regard  in  order  to  be  free 
from  negligence.  It  was  wholly  unnecessary  to  go  into  a  de- 
tailed statement  to  the  jury  of  what  the  same  or  similar  cir- 
cumstances referred  to  were.  JVo5S  v.  Schulz,  105  Wis.  146, 
150,  151,  81  K  W.  133 ;  Duthie  v.  Washburn,  87  Wis.  231, 
233,  58  N.  W.  380;  Innes  v.  Milwaukee,  96  Wis.  170,  174, 
175,  70  K  W.  1064. 

Exception  is  also  taken  to  the  instruction  to  the  eflfect  that 
in  deciding  whether  Hayes  was  guilty  of  contributory  negli- 
gence the  jury  will  take  into  account  "many  other  things,  his 
age,  intelligence,  and  experience  as  a  brakeman,"  and  also  to 
the  instruction  to  the  eflfect  that  if  they  found  from  the  evi- 
dence that  Smith  gave  the  back-up  signal  while  Hayes  was 
between  the  cars,  which  was  obeyed  and  Hayes  thereby  hurt, 
the  jury  might  find  the  defendant  negligent  It  is  insisted 
that  Smith  was  not  near  the  cars  when  the  accident  happened, 
nor  in  sight  of  the  fireman,  who  was  at  the  time  taking  sig- 
nals. It  is  very  obvious  that  if  the  engine  and  cars  were 
backed  up  upon  the  deceased,  as  there  is  evidence  tending  to 
show  they  were,  it  was  done  through  the  agency  of  some  of  the 
employees  in  charge  of  the  train,  and  whether  it  was  Smith 
or  the  fireman  or  the  engineer  is  wholly  immaterial.  Besides, 
there  are  many  facts  and  circumstances  appearing  in  the  rec- 
ord which  strongly  tend  to*  show  that  Smith  may  have  given 
the  signal  for  the  train  to  back  up.  In  any  event  we  think  it 
clear  that  these  instructions  were  not  prejudicial. 

Counsel  also  excepted  to  other  portions  of  the  charge  re- 
specting the  instructions  given  by  the  court  as  to  the  burden 
of  proof  and  the  negligence  of  the  defendant  But  we  think 
there  is  no  reversible  error  in  the  charge  in  this  regard. 

The  defendant  requested  the  court  to  give  the  following  in- 
struction, which  was  refused : 

"You  are  instructed  that  if  you  find  from  the  evidence  that 
the  deceased  went  between  the  cars  in  question  while  they 
were  still  moving  and  was  caught  between  the  couplings  as 
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described,  as  and  when  the  cars  stopped,  your  verdict  must  be 
for  the  defendant." 

It  is  very  plain  from  the  evidence  that  this  request  was 
properly  refused.  Whether  or  not  it  would  be  negligence  as 
matter  of  law  for  a  brakeman  under  any  circumstances  to  go 
between  cars  equipped  as  these  were,  when  moving,  is  a  very 
serious  question,  far-reaching  in  its  consequences,  and  em- 
bodies a  rule  which  should  not  be  laid  down  except  upon  thor- 
ough presentation  of  all  the  facts.  The  record  before  us  shows 
no  such  case.  Moreover,  the  instruction  was  clearly  not  ap- 
plicable to  the  evidence,  and,  besides,  the  whole  subject  of  con- 
tributory negligence  on  the  part  of  the  deceased  was  fully  and 
properly  covered  by  the  judge's  charge.  The  request  above 
quoted  and  refused  might  well  have  been  understood  by  the 
jury  to  allow  them  to  find  for  defendant  even  if  deceased  went 
between  the  cars  just  as  they  stopped,  regardless  of  whether 
they  were  again  moved  upon  him  without  signal  or  warning, 
and  even  though  there  was  no  risk  whatever  in  going  between 
the  cars  at  the  time  deceased  did  so,  and  although  such  act 
was  not  in  fact  the  proximate  cause  of  the  injury.  The  ma- 
terial question  under  the  evidence  was  whether  the  engine  and 
two  cars  were  backed  upon  the  deceased  without  any  signal 
from  Hayes  or  warning  to  him,  and  the  jury  were  instructed,, 
at  the  request  of  the  defendant,  that  if  the  cars  were  not  so 
backed  down  after  coming  to  a  stop  their  verdict  must  be  for 
defendant  Whether  this  instruction,  requested  by  defendant 
and  given  by  the  court,  would  have  been  sufficient  to  reverse 
had  judgment  gone  for  defendant,  we  need  not  stop  to  inquire. 
It  was  certainly  a  very  favorable  instruction  to  defendant. 
There  i^  evidence  that  deceased  T^^ent  between  the  cars  ju^st  as 
they  stopped — that  they  came  to  a  standstill  within -a  foot 
after  he  entered  the  space  between  the  cars.  If  this  evidence 
be  true,  we  think  it  clear  that  he  was  not  guilty  of  contributory 
negligence  as  matter  of  law  in  going  between  them  at  the  time 
and  under  such  circumstances,  in  the  absence  of  any  show- 
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ing  other  than  what  was  made  in  the  case.  And  we  think  it 
equally  clear  that  the  contributory  negligence  of  the  deceased 
upon  the  evidence  in  the  case  was  for  the  jury.  Curtis  v.  C. 
&  N.  W.  R.  Co.  95  Wis.  460,  70  K  W.  665 ;  Hennesey  v.  C. 
&  N.  W.  B.  Co.  99  Wis.  109,  74  N.  W.  554. 

8.  Error  is  assigned  because  the  verdict  is  excessive,  and 
upon  this  point  we  are  cited  by  counsel  for  appellant  to  two 
cases  in  this  court:  Rudiger  v.  C,  St.  P.,  M.  &  0.  B.  Co.  101 
Wis.  292,  77  K  W.  169,  and  Innes  v.  Milwaukee,  103  Wis. 
582,  79  N.  W.  783.  It  is  true  that  the  verdict  in  this  case  is 
quite  a  substantial  one  in  view  of  the  facts  of  the  case.  The 
f  ather^  as  administrator,  brings  this  action.  He  is  sixty-one 
years  of  age,  in  poor  health,  without  property,  and  was  largely 
dependent  upon  deceased  for  support.  His  wife  is  fifty-two 
years  of  age,  is  practically  an  invalid,  and  they  have  a  crip- 
pled daughter  dependent  upon  them  for  support.  They  also 
have  surviving  three  other  sons,  one  of  Vhom  is  also  a  cripple, 
having  lost  th^  use  of  his  arm.  The  deceased  was  the  young- 
est son  of  plaintiff,  being  at  the  time  of  the  injury  about 
eighteen  years  and  two  months  old,  the  other  sons  being  of 
age.  The  deceased  had  not  been  emancipated,  and  his  father 
looked  to  him  for  assistance,  and  from  the  established  facts 
had  reason  to  believe  that  deceased  would  continue  to  render 
him  aid  after  he  became  of  age.  Deceased  was  earning  $80  a 
month  at  the  time  of  the  injury,  with  prospects  of  adviince  in 
his  wages.  The  earnings  of  the  deceased  until  he  arrived  at . 
majority  belonged  to  the  plaintiff,  and,  as  will  be  seen,  would 
aggregate  a  very  substantial  part  of  the  amount  of  the  verdict 
Besides,  the  jury  were  justified  upon  the  evidence  in  finding 
that  the  deceased  would  continue  to  assist  his  father  after  hav- 
ing arrived  at  majority,  and  were  warranted  in  taking  this 
into  account  in  arriving  at  their  verdict  Bright  v.  Bamett 
4&  R.  Co.  88  Wis.  299,  60  K  W.  418 ;  Thompson  v.  Johnston 
Bros.  Co.  86  Wis.  576,  57  N.  W.  298.  We  have  carefully 
examined  the  cases  cited  by  appellant  and  cannot  discover  that 
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they  ai*e  applicable  to  the  facts  in  this  case.  The  question  of 
whether  the  verdict  is  excessive  was  presented  to  the  trial 
•court  on  motion  for  new  trial  and  fully  considered,  and  held 
not  excessive.  Considerable  deference  is  due  to  the  judgment 
and  discretion  of  the  trial  court  in  such  matters.  Bright  v. 
Bamett  &  R,  Co.,  supra.  After  careful  examination  of  the 
•evidence  we  are  inclined  to  agree  with  the  trial  court  that  the 
verdict  is  not  excessive. 

We  find  no  reversible  error  in  the  record,  therefore  con- 
clude that  the  judgment  should  be  affirmed. 

By  the  Court. — Judgment  of  the  court  below  is  affirmed. 

Cassoday,  C.  J.,  took  no  part 


Olivee  and  another,  Respondents,  vs.  Katz,  Appellant 

March  BS—April  9, 1907. 

Appeal:  Facts  assumed:  Brokers:  Commission  for  procuring  buyer  of 
land:  Time  limited:  Court  and  jury:  Evidence. 

1.  Where  a  Jury  has  returned  a  general  verdict  upon  controverted 

facts  relative  to  an  oral  contract,  for  the  purpose  of  assigning 
and  considering  errors  it  must  be  taken  that  the  facts  are  those 
in  evidence  which  are  most  favorable  to  sustain  the  verdict  of 
the  jury. 

2.  In  an  action  by  brokers  to  recover  a  commission  on  sale  of  land, 

upon  the  evidence — conflicting  as  to  whether  the  agreement  was 
to  pay  a  commission  for  procuring  a  buyer  or  for  making  a  sale, 
and  showing,  among  other  things,  that  after  the  making  of  the 
agreement,  when  a  prospective  buyer  produced  by  the  brokers 
Insisted  upon  time  to  consider,  the  owner  said  he  would  give 
such  buyer  a  week  in  which  to  make  up  his  mind,  and  that,  in 
a  letter  written  seven  days  later,  the  owner  recognized  the  ofter 
as  still  subsisting — it  is  held  that  the  terms  of  the  original  con- 
tract and  whether  there  was  thereafter  a  limitation  upon  the 
time  for  procuring  a  buyer  were  questions  for  the  Jury. 
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3.  Upon  evidence  showing,  also,  that,  after  the  brokers  had  written 

to  the  owner  that  the  buyer  above  mentioned  would  not  pur- 
chase at  that  time,  their  agent  saw  said  buyer  and  urged  him 
to  proceed  with  the  matter  and  that  a  short  time  thereafter  he 
did  buy  the  land  from  the  owner.  It  is  held  that  the  Jury  were 
Justified  in  finding  that  the  brokers  did  procure  a  purchaser 
upon  terms  satisfactory  to  the  owner  and  within  a  reasonable 
time. 

4.  Where  the  owner  of  land  agrees  to  pay  a  commission  to  a  broker 

for  procuring  a  buyer,  and  a  buyer  is  procured  by  the  broker 
but  refuses  to  pay  the  price  asked  by  the  owner,  if  the  owner 
afterwards,  during  the  continuance  of  the  broker's  agency,  sells 
to  the  person  so  procured  at  a  lower  figure  he  is  nevertheless 
liable  for  the  commission. 

6.  if  no  time  is  limited  for  procuring  a  buyer  the  broker  is  entitled 
to  a  reasonable  time,  and  what  is  a  reasonable  time,  under  all 
the  circumstances,  is  a  question  for  the  Jury. 

6.  The  fact  that  the  buyer  consulted  another  person  besides  the 
brokers  in  the  matter  and  had  resolved  not  to  buy  unless  that 
person  approved  of  the  purchase  is  immaterial  upon  the  ques- 
tion whether  the  brokers'  efforts  were  the  procuring  cause  of 
the  pale. 

Appeal  from  a  judgment  of  the  circuit  court  for  Wood 
county:  Chas.  M.  Webb,  Circuit  Judge.    Affirmed. 

The  appeal  is  from  a  judgment  for  $225,  interest  and  costs 
in  an  action  for  breach  of  a  commission  contract  upon  sale  of 
real  estate.  The  appellant  assigns  as  error:  (1)  The  refusal 
of  a  nonsuit ;  (2)  the  refusal  to  direct  a  verdict  for  defendant ; 
(3)  the  refusal  to  grant  a  new  trial;  (4)  errors  in  refusing 
and  in  giving  instructions  to  the  jury;  (5)  error  in  the  exdu- 
sion  of  evidence. 

For  the  appellant  there  was  a  brief  by  Goggins  &  Brazeau, 
and  oral  argument  by  T.  W.  Brazeau.  They  contended,  inter 
alia,  that  even  if  the  plaintiffs  had  not  abandoned  the  contract 
and  their  time  had  not  been  limited,  defendant^  by  selling  to 
Frost  on  different  terms  than  those  upon  which  plaintiffs  were 
to  sell,  did  not  become  liable  for  commission  imless  he  knew 
that  Frost  was  able,  ready,  and  willing  to  buy  upon  the  terms 
proposed  to  plaintiffs.    McArthur  v.  Slauson,  53  Wis.  41,  dis- 
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tinguiahing  Stewart  v,  Mather,  32  Wis.  344 ;  Cullen  v.  Bell, 
43  Minn,  226 ;  Fairchild  v.  Cunningham,  84  Minn.  621 ;  Mc- 
Outre  V.  Carlson,  61  ID.  App.  297 ;  Byam,  v.  Page,  123  lowa^ 
246 ;  Ames  v.  Lamont,  107  Wis.  531.  But  after  abandoning 
the  contract  as  plaintiffs  did  on  December  19th,  the  defendant 
selling  on  different  terras,  plaintiffs  certainly  were  not  enti- 
tled to  commission.  TricTcey  v.  Crowe  (Ariz.)  71  Pac.  965; 
Watts  V.  Howard,  51  HI.  App.  243 ;  Cullen  v.  Bell,  43  Minn. 
226 ;  Tooker  v.  Duckworth,  107  Mo.  App.  231.  Plaintiffs 
were  not  entitled  to  a  commission  upon  a  subsequent  sale  by 
defendant  in  the  absence  of  fraud,  even  though  defendant 
sold  to  one  with  whom  plaintiffs  were  negotiating  before  their 
time  expired.  Ames  v.  Lamont,  107  Wis.  531 ;  Learned  v. 
McCoy,  4  Ind.  App.  238 ;  Antisdel  v.  Canfield,  119  Mich. 
229 ;  Fultz  v.  Wimer,  34  Kan.  576 ;  Castner  v.  Richa/rdson, 
18  Colo.  496 ;  Watson  v.  Brooks,  11  Oreg.  271 ;  Zeimer  v. 
Antisdel,  75  Cal.  509 ;  Farrar  v.  Brodt,  35  111.  App.  617.  If^ 
after  refusing  to  buy,  Frost  through  his  friend  Bean's  recom- 
mendation and  defendant's  own  efforts  or  for  any  reason  of 
his  own  subsequently  changed  his  mind  and  became  willing 
to  purchase,  it  would  not  entitle  plaintiffs  to  a  commission. 
Lipe  17.  Lvdemck,  14  111.  App.  372 ;  Wylie  v.  Marine  Nat. 
Bank,  61  N.  Y.  415 ;  Sibbaid  v.  Bethlehem  I.  Co.  83  N.  Y. 
378,  383 ;  Moses  v.  Bierling,  31  N.  Y.  462 ;  Moore  v.  Cresap, 
109  Iowa,  749  j  Earp  v.  Cummins,  54  Pa.  St.  394 ;  Fairchild 
V.  Cunningham,  84  Minn.  521 ;  Francis  v.  Eddy,  49  Minn. 
447 ;  Willey  v.  Rutherford,  108  Wis.  35 ;  Wis.  F.  L.  Co.  v. 
Bvllard,  119  Wis.  320. 

For  the  respondents  there  was  a  brief  by  Holt  &  Coombs, 
and  oral  argument  by  A.  N.  Coombs.  They  argued,  among 
other  things,  that  the  case  was  in  all  respects  properly  submit- 
ted to  the  jury.  Schultz  v.  Eberle,  124  Wis.  594.  It  is  suffi- 
cient if  the  agent  procured  a  purchaser  at  a  satisfactory  price. 
Hubachek  v.  Hazzard,  83  Minn.  437,  86  N.  W.  426;  WUles 
V.  Smith,  77  Wis.  81 ;  Delaplatne  v.  Turnley,  44  Wis.  31,  41 ; 
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O'Connor  v.  Semple,  67  Wis.  243 ;  Vreeland  v.  VeUerlein,  33 
U.  J.  Law,  247,  249. 

Timlin,  J.     Quoting  from  appellant's  brief: 

"On  December  8th  Oliver,  in  company  with  Frost,  while 
on  their  way  to  look  at  other  farms,  met  the  defendant  Katz 
on  the  road,  and  Oliver  asked  him  if  his  farm  was  for  sale. 
Defendant  told  Oliver  that  it  was  and  fixed  the  price  at 
$4,600,  of  which  $2,000  was  to  be  paid  in  cash  by  the  pnr- 
iihaser,  plaintiffs  to  receive  five  per  cent  commission.  The 
isarae  day  the  defendant  limited  the  time  within  which  the 
plaintiffs  could  sell  to  one  week.  These  terms  are  "undis- 
puted." 

If  this  was  an  accurate  version  of  the  facts  in  this  case 
the  assignments  of  error  1  to  4  above  enumerated  would  prob- 
ably be  fatal  to  the  judgment;  but  we  do  not  understand  the 
facts  in  that  way,  nor  did  the  trial  court  so  understand  them. 
.When  a  jury  has  returned  a  general  verdict  upon  controverted 
facts  relative  to  an  oral  contract,  for  the  purpose  of  assigning 
^nd  considering  errors  it  must  be  taken  that  the  facts  are  those 
in  evidence  which  are  most  favorable  to  sustain  the  verdict  of 
the  jury.  From  this  viewpoint  we  are  imable  to  declare  that 
the  time  within  which  the  plaintiffs  could  sell  was  limited  to 
one  week.  We  are  unable  to  declare  that  the  terms  of  the 
commission  contract  were  undisputed.  In  the  first  interview 
on  December  8th,  between  the  plaintiff  Oliver  and  defendant, 
the  testimony  of  said  plaintiff  is,  on  this  point,  that  he  asked 
tlie  defendant  what  amount  of  commission  the  latter  would 
give  if  he,  the  plaintiff,  would  procure  a  buyer,  and  the  de- 
fendant said  he  would  allow  plaintiff  five  per  cent  This  was 
a  contract  to  procure  a  buyer  to  whom  the  defendant  would  be 
willing  to  sell,  the  defendant  having  control  of  the  amount  of 
purchase  money  and  the  terms  of  sale.  Atji  subsequent  inter- 
view on  the  same  day  when  the  prospective  buyer,  Frost,  was 
urged  to  conclude  the  purchase  from  Katz,  he  insisted  upon 
first  consulting  with  his  wife  and  having  more  time,  where- 
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upon  the  defendant,  claiming  that  he  expected  another  pur.- 
chaser  from  Milwaukee,  said  he  would  give  Pfost  one  week's 
time  within  which  to  make  up  his  mind.  Whether  this  was- 
trade  talk  between  Frost  and  Kaiz,  whether  it  was  something 
to  hurry  up  Frost,  whether  it  was  the  time  fixed  within  which 
Katz  would  keep  his  then  present  offer  open  for  acceptance,  or 
whether  after  that  time  he  would  not  sell  at  all,  were  all  ques- 
tions for  the  jury.  It  is  hard  to  see  how  it  can  be  considered  a 
limitation  upon  the  contract  with  the  plaintiffs  to  procure  a 
purchaser,  made  and  concluded  at  a  prior  interview.  But 
even  the  question  whether  it  was  or  not  was  for  the  jury.  The- 
letter  of  Mr.  Katz  written  on  the  15  th,  seven  days  after  this- 
alleged  limitation,  when  the  parties  wer^  nearly  100  miles 
apart,  recognizing  the  offer  as  still  subsisting,  although 
slightly  modified  by  his  letter,  was  competent  evidence  upon 
the  question  of  what  the  parties  intended  by  this  oral  contract 
We  must  keep  in  mind  that  here  were  two  contracts.  One  was 
a  contract  with  the  plaintiffs  to  procure  a  purchaser ;  the  other 
was  a  contract  in  negotiation  between  the  defendant  and  Frost 
for  the  purchase  of  defendant's  farm.  We  have  noticed  that 
the  evidence  of  the  plaintiffs  stated  the  commission  contract 
to  be  one  whereby,  in  consideration  of  five  per  centum,  they 
were  to  procure  a  purchaser.  The  defendant  does  not  give  the 
same  version  of  this  commission  contract  because  he  does  not 
tell  it  as  a  contract  to  procure  a  purchaser,  but  rather  as  a  con- 
tract  to  pay  a  commission  for  making  a  i^ale,  and  these  are  ma- 
terially different  engagements.  The  terms,  as  well  as  the  con- 
struction of  an  oral  contract  bound  up  in  these  terms,  is  a 
question  for  the  jury.  Teesdale  v.  Bennett,  123  Wis.  355, 101 
IT.  W.  688.  If  the  contract  was  to  pitwure  a  purchaser,  and 
the  purchaser  was  procured  by  the  plaintiffs  but  refused  to 
buy  the  property  at  the  price  offered  by  the  owner,  and  ther 
owner  would  later  and  during  the  continuance  of  plaintiffs' 
agency  sell  to  the  same  person  so  procured  at  a  lower  figure,  he 
could  not  thereby  avoid  the  payment  of  the  agents'  commis* 
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sion.  Hubachek  v.  Hazzard,  83  Minn.  437,  86  N.  W.  426. 
The  period  of  the  continuance  of  plaintiffs^  agency  in  the  case 
at  bar  waa  a  question  for  the  jury.  If  there  was  a  contract 
to  procure  a  purchaser,  without  any  specification  of*  time  in 
which  to  do  so,  the  plaintiffs  would  have  a  reasonable  time, 
and  what  was  a  reasonable  time  would  be  a  question  for  the 
jury  under  all  the  circumstances. 

The  correspondence  between  the  plaintiffs  and  defendant, 
the  letter  of  December  19th  in  which  the  plaintiffs  informed 
the  defendant  that  Mr.  Frost  would  not  buy  now,  seems  to  us 
to  be  fairly  capable  of  the  construction  no  doubt  given  to  it  by 
the  jury,  namely :  that  it  was  for  the  purpose  of  giving  Mr, 
Katz  an  opportunity  to  sell  to  his  prospective  Milwaukee  pur- 
chaser and  so  not  cause  him  to  lose  the  sale  of  his  farm ;  but 
that  in  case  he  did  not  sell  the  plaintiffs  were  not  to  cease  their 
efforts  to  procure  a  purchaser,  either  Mr.  Frost  or  some  one 
else.  There  being  evidence  before  the  jury  that  after  the  writ- 
ing of  this  letter  an  employee  of  the  plaintiffs  met  Mr.  Frost 
and  urged  him  to  proceed  witli  the  purchase,  and  that  later 
and  on  January  2d  following  Mr.  Frost  did  go  up  to  Wood 
county  and  close  out  the  purchase,  the  jury  were  justified  in 
inferring  therefrom  that  the  plaintiffs  did  procure  a  pur- 
chaser upon  terms  satisfactory  to  the  defendant  and  within  a 
reasonable  time.  It  was  therefore  entirely  proper  for  the 
court  below  to  deny  the  motion  for  a  nonsuit,  to  deny  the  mo- 
tion to  direct  a  verdict,  'and  to  charge  the  jury  that: 

^*To  entitle  the  plaintiffs  to  recover  it  must  afltonatively 
appear  to  the  satisfaction  of  your  minds  that  the  purchase  by 
Frost  was  procured  to  be  made  solely  by  the  efforts  of  the 
plaintiffs  and  within  the  time  originally  agreed  upon,  if  any 
limit  of  time  was  actually  made  by  the  defendant,  or  within 
such  time  as  plaintiffs  were  reascmably  justified  in  believing 
from  defendant's  acts  and  commimications  with  them  they 
were  authorized  to  continue  their  efforts  to  obtain  a  purchaser, 
if  you  shall  find  from  the  evidence  that  defendant  originally 
limited  the  said  time  to  one  week,  but  subsequently  by  his  acts. 
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conversation,  and  correspondence,  or  either  of  them,  gave 
plaintiffs  reasonably  to  understand  that  he  would  accept  such 
purchaser  within  a  reasonable  time  without  regard  to  the  pre- 
vious limitation  thereof  to  one  week,  if  you  find  that  such  lim- 
itation of  one  week  was  in  fact  a  part  of  the  original  agree- 
ment of  the  parties.  If  there  was  in  fact  no  express  limitation 
of  time  agreed  upon,  then  the  plaintiffs  were  entitled  to  a  rea- 
sonable time  in  which  to  procure  a  purchaser." 

This,  upon  our  construction  of  the  evidence,  is  the  true 
theory  upon  which  the  case  should  have  been  submitted  to  the 
jury,  and  it  renders  the  criticisms  of  the  charge  of  the  court 
l)elow  and  the  assignments  of  error  thereon  by  the  appellant 
unavailing  upon  this  appeal. 

Upon  the  trial  the  purchaser,  Frost,  as  a  witness  was  asked 
what  was  the  effect  of  the  recommendation  of  one  Mr.  Bean  on 
Frost's  determination  as  to  whether  to  purchase  this  farm  or 
not  The  witness  answered:  "Well,  I  thought  if  he  said  not 
to  take  it  that  I  wouldn't"  This  answer  was  stricken  out  and 
exception  to  that  ruling  preserved,  and  it  is  now  assigned  as 
error.  Whether  or  not  the  plaintiffs'  efforts  were  the  procur- 
ing cause  of  the  sale  to  Frost  by  Katz  is  not  proved  or  dis- 
proved by  evidence  that  Frost  also  sought  the  counsel  of  a 
third  person  and  had  resolved  not  to  buy  the  farm  unless  this 
third  person  also  approved  of  the  purchase.  The  ruling  was 
proper. 

Finding  no  error  in  the  record  the  judgment  of  the  court 
below  must  be  affirmed. 

By  the  Court. — The  judgment  of  the  court  below  is  af- 
firmed. 

Oassoday,  0.  J.,  took  no  part 
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PiBST  National  Bank  of  Omro,  Appellant^  vs.  Frank  and 
others,  Respondents. 

March  25— April  9, 1907. 

Pleading:  Oross-complaint:  Affirmative  relief  against  plaintiff:  Who- 
may  demur:  Sufficiency:  Rights  as  between  defendants  liable 
on  note. 

1.  A  crosB-oomplaint  under  sec.  2656a,  Stats.  (1898),  by  all  the  de- 

fendants except  one  L.,  praying,  among  other  things,  that  if 
plaintiff  have  judgment  it  be  provided  therein  that  execution 
be  issued  first  against  said  L.  and  not  against  the  other  de- 
fendants until  the  remedy  against  L.  be  exhausted,  demands- 
affirmative  relief  against  the  plaintiff. 

2.  Even  though  a  cross-complaint  does  not  demand  affirmative  re- 

lief against  the  plaintiff  he  may  demur  thereto,  under  sec  2658, 
Stats.  (1898).  The  clause  in  sec.  2656a  providing  that  the  party 
against  whom  affirmative  relief  is  demanded  may  demur  vra» 
intended  to  make  it  certain  that  a  codefendant  affected  by  the 
relief  sought  should  have  that  right,  which  is  not  elsewhere 
given. 
8.  In  an  action  upon  a  promissory  note,  facts  showing  that  as  be- 
tween the  defendants  one  of  them  should  pay  the  note  and  that 
in  case  the  Judgment  cannot  be  collected  from  him  the  others, 
should  be  subrogated  to  the  plaintiff's  right  are  sufficient  for 
a  cross-complaint. 

Appeal  from  an  order  of  the  circuit  court  for  Portage 
county :  Chas.  M.  Webb,  Circuit  Judge.     Affirmed. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Hanna  &  SicTclesteel,  and  for  the  respondents  on  that  of 
McFarland  <&  Murat. 

WiNSLOw,  J.  This  is  an  action  upon  a  promissory  note  lor 
$500  executed  by  the  defendant  Frank  to  the  defendant  Wtd- 
terSj  and  indorsed  by  the  defendants  WaZters,  Bourn,  Mac- 
nish,  and  Lorenzo,  of  which  note  the  plaintiff  claims  to  be  the 
owner  in  due  course.  The  defendants  FranJc,  Walters,  Bounij, 
and  Macnish  answered  jointly,  denying  the  plaintiff^s  owner- 
ship of  the  note,  and  alleging  in  substance  by  way  of  cross- 
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complaint  that  they  gave  and  indorsed  the  note  "without  con- 
sideration, but  for  the  use  and  benefit  only  of  a  corporation 
known  as  the  Central  City  Oil  Company,  and  in  reliance  upon 
certain  false  and  fraudulent  representations  made  to  them  by 
the  defendant  Lorenze  as  to  the  productiveness  and  value  of 
certain  oil-land  leases  in  Oklahoma  about  to  be  purchased  by 
said  company,  and  that  had  said  representations  been  true  the 
said  company  would  have  been  able  to  pay  said  note  at  ma- 
turity and  would  have  saved  the  defendants  harmless  there- 
from. The  prayer  of  the  croes-complaint  was  to  the  effect  that 
if  the  plaintiff  obtain  judgment  such  judgment  provide  for  the 
issuance  of  execution  first  against  Lorenze,  and  that  if  the 
answeripg  defendants  be  compelled  to  pay  the  same  or  any 
part  thereof  they  be  subrogated  to  plaintiff's  rights  on  the 
judgment  The  plaintiff  demurred  to  that  part  of  the  answer 
containing  the  alleged  cross-complaint  on  the  ground  that  it 
does  not  state  facts  sufficient  to  constitute  a  cross-complaint, 
and  appeals  from  an  order  overruling  the  demurrer. 
■  The  ruling  of  the  trial  court  was  unquestionably  right 
The  respondents  contend  that  the  plaintiff  cannot  demur*  to 
the  cross-complaint  because  no  relief  is  demanded  against  the 
plaintiff.  This  contention  is  based  upon  that  part  of  sec. 
2656a^  Stats.  (1898),  providing  for  cross-complaints,  which 
says  that  the  party  against  whom  affirmative  relief  is  de- 
manded in  a  cross-complaint  may  demur  thereto;  and  it  is 
said  that  this  provision  is  a  special  and  exclusive  provision  on 
the  subject  and  that  no  affirmative  relief  is  demanded  against 
the  plaintiff,  and  hence  it  cannot  be  heard  to  demur.  We  do 
not  see  how  it  can  be  rightly  said  that  no  affirmative  relief  is 
demanded  against  the  plaintiff.  In  the  absence  of  a  cross-com- 
plaint the  plaintiff,  if  it  recovers  against  all  the  defendants, 
would  be  entitled  to  judgment  and  a  single  execution  against 
all  without  regard  to  their  rights  as  between  themselves ;  but 
the  cross-complaint  sets  forth  facts  on  which  it  is  claimed  that 
the  plaintiff's  judgment  should  contain  a  limitation  requiring  ^ 
Voi*  131  —  27 
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execution  to  be  first  issued  against  Lorenze,  and  not  against 
the  other  defendants  until  the  remedy  against  Lorenze  be  ex- 
hausted. This  may  well  be  called  affinnative  relief  against 
the  plaintiff.  While  it  does  not  affect  tne  plaintiff's  right  to 
ultimately  collect  against  all^  it  substantially  affects  the  form 
of  the  judgment^  and  requires  the  plaintiff  to  proceed  by  exe- 
cution in  an  entirely  different  and  more  cumbrous  way  than 
would  otherwise  be  required. 

But,  even  conceding  that  affirmative  relief  is  not  sought 
against  the  plaintiff  within  the  meaning  of  the  statute,  we  still 
think  that  the  plaintiff  is  entitled  to  demur  if  the  facts  alleged 
in  the  cross-complaint  be  not  facts  which  are  properly  plead- 
able as  such.  Any  other  rule  would  mean  that  the  defendants 
could  inject  into  the  plaintiff's  action  any  controversy  between 
themselves,  whether  germane  to  the  plaintiff's  cause  of  action 
or  not^  and  litigate  it,  and  the  plaintiff  would  be  helpless  to 
prevent  it  The  law  contemplates  no  such  anomaly.  The 
clause  in  sec.  2656a  providing  that  the  party  against  whom 
affirmative  relief  is  demanded  may  demur  to  the  cross-com- 
plaint was  evidently  intended  to  make  it  certain  that  a  code- 
fendant  who  is  affected  by  the  relief  asked  should  have  the 
right  to  demur,  ^there  being  no  other  provision  of  the  Code 
authorizing  a  demurrer  by  one  defendant  to  the  pleading  of 
another.  But  the  provisions  of  the  Code  insuring  the  right  of 
the  plaintiff  to  demur  to  the  answer  of  any  defendant,  or  any 
sejparate  defense  pleaded  therein,  are  ample — sec.  2658,  Stats. 
(1898), — and  under  them  there  can  be  no  doubt  of  the  plaint- 
iff's right  to  challenge  the  legal  sufficiency  of  a  cross-corn- 
plamt  entirely  independent  of  the  provisions  of  sec  2656a. 

Passing  to  the  question  whether  the  facts  stated  are  legally 
sufficient  to  constitute  a  cross-complaint  we  find  little  diffi- 
culty. The  statute  (sec  2656a)  provides  that  the  relief 
sought  by  a  cross-complaint  "must  involve  or  in  some  manner 
affect  the  contract,  transaction,  or  property  which  is  the  sub- 
ject matter  of  the  action,"  and  it  may  be  relief  against  a  oo- 
defendant  or  defendants,  or  against  a  codefendant  and  the 


9]  JANUARY  TERM,  190Y.  419 

First  Nat.  Bank  v.  Frank,  131  Wis.  416. 

plaintiff,  op  part  of  the  plaintiffs-  This  provision  is  little  if 
anything  more  than  an  express  recognition  of  the  old  equitable 
principle  governing  cross-bills,  which  was  really  embodied  in 
the  Code  prior  to  the  passage  of  the  section  named,  although 
the  term  "cross-complaint"  was  not  used.  Eollock  v.  Scrib- 
ner,  98  Wis.  104,  73  N.  W.  776.  The  equitable  principle  was 
that  the  matters  set  up  in  a  cross-bill  must  be  germane  to  the 
matter  involved  in  the  original  bill,  and  must  be  such  as  it  is 
necessary  for  the  court  to  have  before  it  in  deciding  the  ques- 
tions raised  in  the  original  suit  to  enable  it  to  do  full  and  com- 
plete justice  to  all  parties  before  it  in  respect  to  the  cause  of 
action  on  which  the  plaintiff's  right  rests.  5  Ency.  PI.  &  Pr. 
C40,  641. 

The  facts  set  forth  in  the  cross-complaint  before  us  fully 
answer  these  requirements.  If  they  be  proven  they  demon- 
strate that,  as  between  the  defendants,  the  answering  defend- 
ants are  entitled  to  demand  that  the  defendant  Lorenze  pay 
the  note  on  which  plaintiff  sues,  and  that  they  be  subrogated 
U>  the  plaintiff's  right  in  case  the  judgment  cannot  be  collected 
from  Lorenze.  This  presents  really  a  typical  case  where,  by 
means  of  a  cross-complaint,  full  and'  complete  justice  can  be 
done  to  all  the  parties  in  a  single  judgment  without  prejudic- 
ing in  any  respect  the  plaintiff's  rights.  It  is  quite  analogous 
in  its  essential  features  to  the  case  of  Washhum  v.  Lee,  128 
Wis.  312,  107  N.  W.  649,  where,  in  an  action  at  law  against 
sureties  upon  a  town  treasurer's  bond,  it  was  held  that  the 
sureties  could  by  cross-complaint  set  forth  facts  showing  that 
the  town  should  be  required  to  first  exhaust  its  remedy  against 
third  persons  who  had  wrongfully  received  the  moneys  of  the 
town,  and  that  said  third  persons  could 'be  brought  in  as  de- 
fendants and  a  complete  adjudication  had  determining  the 
rights  of  all  parties  and  granting  the  sureties  the  right  of  sub- 
rogation against  those  primarily  liable. 

By  the  Court. — Order  aflSrmed. 

Cassodat,  C.  J.,  took  no  part 
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MuEPHY,  Plaintiff  in  error,  vs.  The  State,  Defendant  in 

error. 

^     March  25--April  9,  1907. 

f 
Criminal  lato  and  practice:  Jurisdiction:  Record  not  remitted  from 
appellate  court:  Placing  cause  on  calendar:  Notice:  Discretion 
of  trial  court:  Change  of  venue:  Immaterial  errors:  Supreme 
court:  Questions  once  determined  in  case. 

1.  After  the  expiration  of  the  time  within  which  the  clerk  of  the 

supreme  court  is  required  by  sec.  3071,  Stats.  (1898),  to  remit 
the  papers  in  a  cause  to  the  circuit  court,  the  circuit  court  has 
jurisdiction  of  the  cause  even  though  the  record  has  not  been 
remitted  so  as  to  be  in  its  actual  possession. 

2.  The  fact  that  the  record  in  a  criminal  case  had  not  been  remit- 

ted to  the  circuit  court  when  the  cause  was  placed  on  the  trial 
calendar  of  that  court  was  a  mere  irregularity  not  affecting  any 
substantial  right  of  the  defendant,  where  such  record  was  there- 
after remitted  and  was  In  the  court  when  the  trial  was  com- 
menced. 

3.  There  being  no  statute  or  rule  requiring  notice  to  be  given  of 

the  placing  of  a  criminal  cause  upon  the  trial  calendar  of  the 
circuit  court,  no  such  notice  to  the  defendant  is  necessary. 

4.  The  circumstances  under  which  defendants  in  criminal  cases  are 

to  be  put  upon  trial  are  largely  within  the  discretion  of  the 
trial  courts,  guided  by  the  constitutional  guaranties  of  the  right 
to  speedy  trial  and  of  reasonable  opportunity  to  prepare  and 
make  defense. 

6.  Error  In  denying  an  application  for  a  change  of  venue  on  ac- 
count of  the  prejudice  of  the  judge  was  cured  or  should  be  dis- 
regarded under  sec.  2829,  Stats.  (1898),  where  such  judge  on 
his  own  motion  procured  the  transfer  of  the  catfse  to  another 
branch  of  the  court,  presided  over  by  another  judge,  thus  giving 
defendant  the  relief  to  which  he  was  entitled  on  his  application. 

6.  Questions  once  considered  and  determined  by  this  court  will  toot 
be  reconsidered  when  they  arise  again  in  the  same  case,  where 
there  Is  nothing  new  or  different  in  the  record  which  should 
operate  to  change  such  determination,  and  nothing  Is  suggested 
showing  that  it  was  erroneous. 

Eeror  to  review  a  judgment  of  the  circuit  court  for  Mil- 
waukee county:  Orren  T.  Williams,  Circuit  Judge.  Af- 
firmed. 


"V^ 
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The  statement  of  this  case  given  in  this  court,  reported  in 
124  Wis.  635,  102  N.  W.  1087,  renders  a  restatement  of  the 
facts  therein  given  unnecessary  at  this  time.  The  decision  in 
this  court  reversing  the  judgment  of  the  trial  court  and  re- 
manding the  cause  for  a  new  trial  was  rendered  April  5, 1905. 
Thereupon  the  defendant,  heing  delivered  into  the  custody  of 
the  sheriff  of  Milwaukee  county,  was  produced  by  him  before 
the  circuit  court,  and  upon  a  certified  copy  of  the  mandate  of 
this  court  was  admitted  to  bail  on  April  6,  1905.  The  clerk 
of  the  circuit  court  placed  the  case  as  No.  645  on  the  trial  cal- 
endar of  the  circuit  court  for  the  October,  1905,  term  of  the 
court.  When,  on  November  20, 1905,  the  case  was  called  for 
trial,  the  defendant  moved  for  a  continuance  of  the  case  until 
January,  1906,  upon  the  grouild  that  he  was  not  then  ready 
to  proceed  with  the  trial.  This  motion  was  overruled  and  the 
case  ordered  for  trial  on  November  22,  1905,  at  2  o'clock 
p.  m.  On  November  22d  the  court  directed  that  the  trial  be 
proceeded  with,  and  held  it  in  abeyance  until  10  o'clock  on 
the  following  day.  November  23d,  at  10  o'clock  a.  m.,  the 
district  attorney,  in  defendant's  presence,  annoimced  to  the 
court  that  the  record  in  the  case  had  not  been  returned  to  the 
circuit  court,  but  that  on  the  day  previous  it  had  been  called 
for  from  this  court,  and  that  it  would  probably  arrive  during 
the  forenoon  of  that  day.  Defendant,  by  his  counsel,  then 
moved  the  court  that  he  be  discharged  and  go  without  day. 
This  motion  was  denied  and  the  court  suspended  further  pro- 
ceedings in  the  case  until  2  o'clock  p.  m.,  at  which  time  de- 
fendant, by  his  attorney,  objected  to  being  put  upon  his  trial 
at  that  time  or  during  the  pending  term,  and  asked  that  the 
case  stand  for  trial  in  January,  1906.  The  record  in  the  case 
had  then  arrived  from  this  court  and  had  been  on  file  with  the 
clerk  since  10:35  o'clock  in  the  forenoon.  The  court  ruled 
that  the  case  was  properly  before  the  court  and  subject  to  call 
for  trial,  but  ordered  a  postponement  of  the  trial  to  the  4th 
day  of  December,  1905,  at  10  o'clock  a.  m. 
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On  December  4,  1905,  the  case  was  called  for  trial.  At 
this  time  defendant  interposed  the  same  objections  as  had 
theretofore  been  made.  These  were  overruled,  and  the  defend- 
ant then  filed  an  affidavit  of  prejudice  as  to  Judge  Tasbant, 
then  presiding,  and  under  sec.  4680,  Stats.  (1898),  and  ch.  2, 
Laws  of  1903,  asked  that  the  venue  be  changed.  This  appli-  - 
cation  was  denied,  and  the  court  then  of  its  own  motion  de- 
cided to  postpone  all  proceedings  until  2  o'clock  of  that  day 
for  the  purpose  of  conferrijag  with  the  other  judges  of  the  cir- 
cuit court  for  Milwaukee  county  to  determine  whether  the 
6ase  could  properly  be  transferred  to  another  branch  of  this 
court  At  2  o'clock  p.  m.  Judges  TabrantT  and  Williamb 
appeared  in  court  and  announced  that  they,  as  the  majority 
of  the  judges  of  said  court,  Judge  Haxsby  being  absent  from 
the  state,  had  determined  to  transfer  this  case  to  branch  No.  3 
of  the  circuit  court,  presided  over  by  Judge  Williams,  and . 
ordered  the  clerk  to  produce  the  records  and  minutes  of  the 
proceedings  in  that  branch  of  this  circuit  court  presided  over 
by  Judge  Williams  at  10  o'clock  the  following  day,  Decem- 
ber 5,  1905. 

On  December  5,  1905,  the  case  was  called  for  trial  in 
branch  No.  3  of  the  circuit  court,  Judge  Williams  presiding. 
The  records  in  the  case  and  the  minutes  of  the  proceedings 
which  had  taken  place  in  the  branch  of  the  court  presided 
over  by  Judge  Taebant  were  produced  by  the  clerk,  and  the 
case  was  moved  for  further  proceedings  and  trial  by  the  dis- 
trict attorney.  Defendant  objected,  claiming  this  branch  of 
the  court  had  no  power  to  proceed  in  the  case.  The  court  or- 
dered the  trial  to  proceed. 

The  trial  proceeded  before  a  jury.  The  plea  in  bar,  to  the 
effect  that  defendant  was  entitled  to  immunity  from  prose- 
cution because  he  had  testified  concerning  the  transaction  cov- 
ered by  the  information  before  the  grand  jury,  was  first  tried, 
and  thereafter  the  trial  proceeded  upon  his  plea  of  not  guilty. 
The  question  of  errors  in  the  case  pertaining  to  the  proceed- 
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ing  upon  this  plea  in  bar  was  before  this  court  upon  certified 
questions  from  the  trial  court,  and  the  proceedings  and  the  de- 
cision thereon  in  this  court  are  fully  reported  in  128  Wis. 
201, 107  K  W.  470.  The  general  issues  raised  by  the  plea  of 
not  guilty  were  submitted  to  the  jury  upon  the  evidence  and 
the  instructions  of  the  court  TKe  defendant  requested  the 
court  to  give  three  instructions,  which  request  was  refused* 
These  three  instructions  were  also  requested  in  the  first  trials 
and  exception  to  such  refusal  was  urged  on  review  of  the  case 
in  this  court  124  Wis.  639,  640,  102  N.  W.  1087.  It  was 
there  held  that  the  instructions  given  by  the  court  covered  the 
issues  and  correctly  informed  the  jury  of  the  law  applicable 
to  the  issues  and  the  evidence  adduced,  and  that  the  refusal 
to  give  the  requested  instructions  did  not  constitute  error  in 
the  case. 

Plaintiff  in  error  prosecutes  this  writ  of  error  to  review  the- 
alleged  errors  and  for  a  reversal  of  the  judgment  of  conviction 
and  sentence  entered  on  the  verdict  by  the  trial  court. 

J.  M.  Clarke,  for  the  plaintiff  in  error. 

For  the  defendant  in  error  there  was  a  brief  by  the  Attor- 
ney Oeneral  and  by  Francis  E.  McOovem,  of  counsel,  and 
oral  argument  hjW.  A.  Hayes. 

SiEBEOKSB,  J.  When  the  cause  was  determined  in  this 
court  the  record  was  necessarily  retained  under  the  rule  in 
tliis  court  for  the  period  of  thirty  days,  unless  the  parties 
should  by  consent  have  it  returned  sooner.  Thereafter  it  was 
subject  to  be  returned  with  the  remittitur  of  this  court  within 
sixty  days  from  the  time  the  cause  was  decided  by  this  court 
Sec.  3071,  Stats.  (1898)  ;  Hocks  v.  Sprangers,  113  Wis.  123, 
87  N.  W.  1101,  89  N.  W.  113.  This  court  thereafter  had 
no  further  jurisdiction  of  the  cause.  Estey  v.  ShecJcler,  36 
Wis.  434;  Pringle  v.  Dunn,  39  Wis.  435;  sec  2420,  Stats. 
(1898).  From  this  it  would  seem  a  necessary  conclusion 
that  the  circuit  court  had  jurisdiction  of  the  cause  at  the 
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time  it  was  placed  by  the  clerk  on  the  calendar  of  trial  causes 
for  the  October,  1905,  term,  though  the  record  of  the  case 
may  not  have  been  in  its  actual  possessioiL 

The  defendant  avers  that  it  was  not  properly  on  such  cal- 
endar for  want  of  written  notice  thereof  to  him.  The  only 
express  regulation  for  placing  criminal  causes  on  the  trial  cal- 
endar of  circuit  courts  is  that  contained  in  sec.  1  of  Circuit 
Court  Rule  III,  which  directs  that>  in  accordance  with  sec 
2846,  Stats.  (1898),  the  clerk  shall  prepare  a  calendar  for 
each  term  and  shall  place  the  criminal  causes  thereon  first  in 
order.  Sec.  2  of  this  rule  prescribes  that  no  cause  shall  be 
placed  on  such  calendar  unless  a  proper  note  of  issue  has  been 
filed  as  required  by  sec  2845,  Stats.  (1898).  This  section  is, 
however,  restricted  to  causes  covered  by  sec  2845,  Stats. 
(1898),  which  embraces  civil  causes  only,  and  is  not  regula- 
tive of  criminal  causes.  There  being  no  statutory  require- 
ment for  giving  notice  or  any  other  regulation  respecting 
criminal  causes,  common  usage  prevails,  and  under  this  per- 
sons may  be  put  upon  trial  at  any  time  after  arrest.  The  re- 
sult is  that  no  specific  method  is  prescribed  for  placing  crim- 
inal cases  on  the  trial  calendar  other  than  that  the  derk  is  di- 
rected to  place  on  the  calendar  all  causes  pending  at  the  time 
the  calendar  is  so  made  up  by  him.  In  this  instance  defend- 
ant's case  was  pending  in  the  circuit  coiirt  when  the  derk 
was  called  upon  to  make  up  the  calendar  for  the  October, 
1905,  term  of  the  circuit  court  The  fact  that  the  record  had 
not  been  returned  was,  under  the  circumstances,  an  irregular- 
ity which  in  no  way  affected  the  right  of  having  the  cause 
placed  on  the  calendar,  and,  since  defendant  was  not  deprived 
of  any  right  or  privilege  in  respect  to  that  step  in  the  proced- 
ure, he  of  course  could  not  be  prejudiced  thereby.  Under 
what  circumstances  defendants  in  criminal  cases  are  to  be  put 
upon  their  trials  is  deemed  largely  a  question  of  discretion 
vested  in  the  trial  courts,  and  they  are  to  be  guided  by  the 
guaranty  that  every  person  prosecuted  by  indictment  or  on  in- 
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formation  is  entitled  to  a  speedy  trial  and  is  to  be  given  rea- 
sonable opportunity  to  prepare  and  make  his  defense.  Ship- 
ley V.  State,  50  Ark.  49,  6  S.  W.  226;  Noe  v.  State,  4  How. 
(Miss.)  330;  Page  v.  Comrn.  27  Grat  954;  12  Cyc.  504;  14 
Am.  Dig.  2006.  Furthermore,  since  the  record  had  been  re- 
turned and  was  in  the  actual  possession  of  the  court  when  the 
trial  of  the  cause  was  commenced,  defendant's  complaint  that 
the  record  was  not  in  court  when  the  case  was  placed  on  the 
calendar  and  when  the  case  was  first  called  for  trial  should 
manifestly  be  disregarded  by  the  court,  because  he  was  in  no 
way  affected  or  prejudiced  in  any  substantial  right.  Sec 
2829,  Stats.  (1898). 

When  the  case  was  called  for  trial  on  December  4,  1905, 
defendant  applied  for  a  change  of  venue  on  account  of  the 
prejudice  of  the  judge  before  whom  the  trial  was  about  to 
commence.  The  court  denied  this  application  upon  the 
ground  that,  since  defendant  upon  his  application  upon  like 
grounds  had  been  granted  a  change  of  venue  from  the  munici- 
pal court  to  the  circuit  court,  he  was  not  entitled  to  make  this 
application.  The  precise  question  thus  presented  has  since 
then  been  passed  upon  by  this  court  in  the  case  of  State  ex 
rel  Schutz  v.  Williams,  127  Wis.  236,  106  K  W.  286, 
wherein  the  court  held  that  the  defendant  had  the  right  to 
make  this  second  application  for  a  change  of  venue,  and  to 
have  it  granted  if  the  requirements  of  the  statute  were  met 
Sec  4680,  Stats.  (1898).  As  appears  in  the  foregoing  state- 
ment of  facts,  the  judge  to  whom  this  application  was  made, 
and  on  account  of  whose  prejudice  it  was  made,  of  his  own 
motion,  after  denying  the  application,  requested  the  judges 
of  the  circuit  court  to  transfer  the  cause  to  another  branch 
of  the  court,  in  order,  that  a  trial  nright  be  had  before  one 
of  the  other  judges  of  the  circuit  court  Pursuant  thereto  the 
cause  was  transferred  by  the  circuit  judges,  and  the  trial 
was  had  before  Judge  Williams,  one  of  the  circuit  judges. 
This  action,  in  effect  and  substance,  resulted  in  changing  the 
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place  of  trial  of  the  cause  from  the  court  presided  over  by  the 
judge,  against  whom  the  prejudice  was  alleged  to  a  branch  of 
the  court  presided  over  by  one  of  the  other  circuit  judges, 
against  whom  the  cause  complained  of  did  not  exist  The 
court's  action  therefore  gave,  in  fact  and  substance,  the  same 
measure  of  relief  as  the  law  awards  defendant  upon  his  appli- 
cation for  a  change  of  venue.  Although  in  form  the  court 
erred  in  denying  defendant's  motion  for  a  diange  of  venue, 
it  in  fact  and  substance  did  grant  it  without  causing  defend- 
ant any  prejudice,  and  it  must  be  regarded  as  an  error  in  the 
proceeding  which  did  not  affect  any  substantial  right  of  de- 
fendant and  to  be  disregarded  under  the  provisions  of  sec. 
2829,  Stats.  (1898). 

We  are  again  asked  to  consider  the  errors  alleged  and  aris- 
ing under  sec.  4078,  Stats.  (Supp.  1906;  Laws  of  1901,  ch. 
85),  upon  the  plea  in  bar  respecting  defendant's  immunity, 
and  which  were  considered  and  determined  by  this  court  on 
questions  certified  by  the  circuit  court,  reported  in  128  Wis. 
201,  107  N.  W.  470.  No  question  is  now  presented  nor  are 
any  additional  matters  suggested  for  consideration  bearing 
upon  these  alleged  errors,  nor  do  we  discover  anything  mate- 
rial to  the  consideration  of  them,  which  was  not  before  the 
court  and  considered  on  the  former  hearing.  We  deem  the 
conclusions  of  that  determination  decisive  of  the  errors  urged, 
and  that  the  grounds  of  that  decision  are  sufficiently  em- 
bodied in  the  decision  of  those  questions. 

The  defendant  contends  that  the  court  erred  in  ruling  that 
the  evidence  was  sufficient  under  the  information  filed  to  sus- 
tain a  conviction  and  in  refusing  to  give  certain  instructions 
requested  by  him.  An  examination  of  the  evidence  persuades 
us  that  there  is  no  substantial  difference,  as  to  the  facts  it 
tends  to  establish  and  all  the  reasonable  inferences  permitted 
to  be  drawn  from  them  by  the  jury,  in  the  evidence  adduced 
upon  the  present  trial  from  that  of  the  first  trial.  Upon  re- 
view of  the  first  trial  the  question  of  the  insufficiency  of  the 
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evidence  to  sustain  the  conviction  was  urged,  as  it  is  now.  It 
was  there  held  that  the  jury  were  justified  in  concluding  that 
defendant  must  have  received  some  of  the  money  specified  in 
the  charges  against  him  with  an  understanding  that  he  so  re- 
ceived it  for  the  purpose  of  influencing  his  vote  or  official  ac- 
tion as  a  member  of  the  common  council.  We  discover  noth- 
ing new  or  different  in  the  record  which  can  operate  to  change- 
the  conclusion  then  reached,  and  are  of  the  opinion  that  th& 
court  ruled  correctly  on  this  question. 

A  like  situation  is  presented  as  to  the  requests  for  instruc- 
tions. Three  of  these  requests  were  rejected  on  the  first  trial,. 
and  it  was  held  on  appeal  that  they  were  not  erroneously  re- 
jected, in  view  of  the  instructions  given  by  the  court  The 
court  upon  this  trial  gave  the  same  instructions  as  were  given 
on  the  first  trial.  As  above  stated,  nothing  new  developed  as 
to  the  issues  covered  by  the  instructions ;  nor  is  anything  sug- 
gested showing  the  former  ruling  sustaining*  the  action  of- the 
trial  court  to  have  been  erroneous. 

We  find  no  reversible  error  in  the  record. 

By  the  Court. — Judgment  affirmed.  ' 

Cassobat,  0.  J.,  took  no  part 


Bahlman  and  another,  Respondents,  vs.  City  of  Milwau- 
kee, Appellant 

January  8—April  SO,  1907. 

(1-4)  Municipal  corporaHona :  Improvements:  Invalid  assessments: 
Reassessment:  Statutes  construed:  Milwaukee:  Constitutional 
law:  Vested  rights:  Damages  from  grading  street:  Taking  of 
land  for  puhlic  use.  (5,  6)  Appeal:  Directing  judgment  below: 
Amendment  of  pleading. 

1.  In  sec.  1210<f,  Stats.  (Supp.  1906;  Laws  of  1901,  ch.  9)— providing 
that  in  all  cases  where  the  Invalidity  of  a  special  assessment  for 
Improvements  In  any  city  is  caused  ]}y  reason  of  the  work  hav- 
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ing  been  done  "without  authority  of  law  or  by  the  failure  of  the 
common  council  to  pass  a  valid  ordinance  adopting"  any  part  or 
parts  of  ch.  40a,  Stats.  (1898),  no  new  assessment  shall  be  made 
until  after  the  due  passage  of  an  ordinance  adopting  the  essen- 
tial provisions  of  said  chapter  relating  to  city  Improvements, — 
the  word  or  should  be  construed'  as  if  it  were  and;  and  the 
adoption  of  any  part  of  ch.  40a  is  prerequisite  to  a  reassessment 
only  when  the  original  lack  of  authority  was  by  reason  of  a 
failure  to  adopt  such  provisions. 

:2.  So  construed  the  section  is. applicable  to  all  cities  in  the  state,  in- 
cluding Milwaukee. 

.^.  The  substitution  (by  ch.  354,  Laws  of  1903)  of  a  remedy  by  reas- 
sessment in  place  of  an  action  for  damages  for  the  grading  of 
a  street  where  such  grading  is  illegal  merely  because  the 
previous  assessment  of  benefits  and  damages  was  invalid,  was 
within  the  power  of  the  legislature.  No  vested  right  was 
thereby  taken  away,  since  there  is  no  constitutional  or  common- 
law  right  to  recover  damages  for  the  authorized  grading  of  a 
street  by  a  city  when  there  is  no  negligence  in  the  act;  and  it 
was  competent  for  the  legislature  to  provide  that  a  valid  assess- 
ment should  no  longer  be  a  condition  precedent  to  the  legality 
of  the  grading. 

4.  Where  a  substantial  part  of  an  adjoining  owner's  land  falls  into 
the  street  by  reason  of  the  removal  of  its  lateral  support  in  the 
course  of  grading  there  is  a  taking^  of  the  soil  for  public  pur- 
poses, for  which  the  owner  is  entitled  to  recover  at  least  nom- 
inal damages.  An  assessment,  in  the  grading  proceedings,  of 
the  benefits  and  damages  accruing  from  the  work  does  not 
cover  such  a  taking.  , 

/6.  On  reversing  the  Judgment  of  the  trial  court,  if  it  appear  that  the 
case  was  fully  tried  and  that  there  is  no  possibility  of  a  mate- 
rial change,  upon  a  new  trial,  in  the  facts  proven,  the  supreme 
court  will  direct  the  entry  of  judgment 

6.  When  a  case  is  ready  for  final  disposition  after  full  trial,  the  su- 
preme court  will  not  remit  it  with  leave  to  make  application  to 
the  trial  court  to  set  up  a  new  cause  of  action  or  new  defense, 
unless  there  is,  at  least,  a  fairly  persuasive  showing  on  the 
merits  and  it  is  also  made  to  appear  that  the  failure  to  present 
the  new  cause  of  action  or  defense  in  the  first  instance  was  not 
due  to  mere  negligence. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  J.  C.  Ludwig,  Circuit  Judge.    Reversed. 

For  the  appellant  there  was  a  brief  by  John  T.  KeUy,  city 
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attorney,  and  Clinton  G.  Price,  assistant  city  attorney,  of 
counsel,  and  oral  argument  by  Mr,  Price. 

For  the  respondents  there  was  a  brief  by  C.  H.  Hamilton 
and  Howard  Van  WycJc,  and  oral  argument  by  Mr.  Ya/r^ 
Wyck. 

The  following  opinion  was  filed  January  29,  1907 : 

WiNSLOw,  J.  This  is  an  action  at  law  commenced  in  Oc- 
tober, 1903,  to  recover  damages  for  the  cutting  down  of  Br 
street  adjoining  plaintiffs'  land  in  the  city  of  MUwanikee  in- 
the  year  1903  on  the  ground  that  the  assessment  of  benefits 
and  damages  was  void.  After  its  commencement  and  before 
trial  the  plaintiffs  commenced  an  action  in  equity  against  the 
city  and  the  contractor  to  restrain  the  collection  of  the  assess- 
ment of  benefits  and  cancel  the  certificate,  in  which  latter  ac- 
tion an  interlocutory  judgment  ordering  a  reassessment  wa^ 
rendered,  a  reassessment  was  had  which  was  held  valid,  and 
final  judgment  was  rendered  thereon,  from  which  judgment 
no  appeal  has  been  taken.  After  the  rendition  of  judgment 
in  the  equitable  action  the  present  action  was  brought  to  trial 
and  a  special  verdict  was  rendered  finding  (1)  that  plaintiffs' 
land  was  depreciated  in  value  by  the  grading;  (2)  that  the- 
difference  in  its  icalue  immediately  before  and  immediately 
after  the  grading  without  considering  any  benefits  resulting 
therefrom  was  $3,975 ;  (3)  that  there  was  no  depreciation  re- 
sulting from  subsidence  of  the  soiL  Judgment  was  rendered 
on  this  verdict  for  the  plaintiffs  for  the  damages  found  by  the 
jury,  and  the  defendant  appeals. 

The  defendant  moved  at  the  conclusion  of  the  evidence  that 
a  verdict  in  its  favor  be  directed,  and  excepted  to  the  overrul- 
ing  of  the  motion,  and  this  exception  fairly  raises  the  ques- 
tion suggested  in  the  case  of  Pabst  B.  Co.  v.  Milwanikee,  128 
Wis.  110,  105  N.  W.  563,  namely,  the  question  of  the  effect 
of  the  reassessment  statutes  upon  an  action  for  damages  for 
the  grading  of  a  street  when  the  grading  is  claimed  to  have 
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been  illegal  by  reason  of  a  defective  assessment  of  benefits  and 
damages. 

To  properly  answer  this  question  a  brief  consideration  of 
the  principles  upon  which  such  actions  as  the  present  have 
been  sustained,  prior  to  the  passage  of  the  reassessment  laws, 
will  be  helpful.  The  mere  changing  of  the  actual  surface  of 
a  street  by  a  municipal  corporation  is  not  a  taking  of  the  pri- 
vate property,  of  an  adjoining  owner  for  public  use,  and  hence 
not  within  the  constitutional  provision  requiring  compensa- 
tion to  be  made.  Harrison  v.  Milwaukee  Co.  51  Wis.  645,  8 
N.  W.  731.  If  such  change  be  made  under  authority  of  law 
and  v/ith  reasonable  skill  and  care,  there  is  no  liability  for 
damages  in  the  absence  of  an  express  statute  giving  damages. 
Dore  V.  Milwaukee,  42  Wis.  108;  Harrison  v.  Milwaukee 
Co,,  supra;  Colclough  v.  Milwaukee,  92  Wis.  182,  65  N.  W. 
1039.  If,  however,  the  law  authorizes  such  change  only  in  a 
certain  manner  and  after  the  taking  of  certain  definite  pre- 
scribed steps  such  as  the  previous  assessment  of  benefits  and 
damages,  the  rule  has  been  that  the  failure  to  taker  any  sub- 
stantial prescribed  step  would  render  the  city  liable  in  an  ac- 
tion at  law  for  damages  thereby  resulting  to  the  adjoining 
lots.  Crossett  v.  Janesville,  28  Wis.  420;  Dore  v.  Milwau- 
kee, supra;  Meinzer  v.  Racine,  68  Wis.  241,  32  N.  W.  139 ; 
Colclov^h  V,  MilvMukee,  supra;  Drummond  v.  Eaai  Claire,  85 
Wis.  556,  55  N.  W.  1028.  The  effect  of  these  rulings  was 
that  in  such  a  case  as  the  present  full  damages  could  be  re- 
covered in  the  action  at  law,  and  the  assessment  of  benefits 
could  be  set  aside  in  equity.  In  this  situation,  and  evidently 
with  the  view  of  obviating  some,  at  least,  of  the  obvious  injus- 
tice resulting  from  these  principles,  the  legislature  passed  ch. 
262,  Laws  of  1897  (subsequently  incorporated  with  some 
changes  in  the  Statutes  of  1898  as  sees.  1210d,  1210e^  and 
1210/). 

The  first  of  these  sections  provided,  in  substance,  that 
where  certain  specified  street  improvements  (including  grad- 
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ing)  may  be  made  in  any  city  and  the  special  assessment 
made  therefor  is  invalid  either  (1)  for  failure  to  make  a 
proper  assessment  of  benefits  and  damages,  or  (2)  failure  to 
observe  any  provision  of  law,  or  (3)  because  of  any  act  or  de- 
fect in  the  proceeding  on  which  the  assessment  is  based,  or 
(4)  because  of  any  unauthorized  provision  in  the  contract 
tending  to  increase  the  contract  price  of  the  work,  the  city  au- 
thorities shall  proceed  to  make  a  new  assessment  The  sec- 
tion further  provided  for  an  appeal  by  the  property  owner,  for 
the  issuance  of  a  new  certificate  in  place  of  the  invalid  certifi- 
<jate,  and  for  the  payment  to  the  certificate  holder  of  the  ex- 
cess of  the  invalid  certificate  over  the  new  certificate  out  of 
the  proper  fund.  This  section  was  held  constitutional  and  ap- 
plied to  the  city  of  Milwaukee  in  the  case  of  Sanderson  v. 
Herman,  108  Wis.  662,  84  K  W.  890,  85  N.  W.  141.  By 
cb.  9,  Laws  of  1901,  this  section  was  amended  so  as  to  provide 
for  a  reassessment  where  the  original  assessment  is  invalid 
(1)  because  the  work  haa  been  done  without  authority  of  law, 
or  (2)  for  failure  to  make  a  proper  assessment  of  benefits  and 
damages,  or  (3)  for  failure  to  observe  any  provision  of  law 
oither  in  adopting  any  part  of  ch.  40a  of  the  Statutes  of  1898 
or  otherwise,  or  (4)  because  of  any  act  or  defect  in  the  pro- 
ceedings on  which  the  assessment  is  based,  or  (6)  because  of 
the  insertion  of  any  unauthorized  provision  in  the  contract 
for  doing  the  work.  This  chapter  contained  other  detail 
amendments  not  important  to  the  present  discussion,  and 
closed  with  a  new  provision  to  the  effect  that,  when  the  special 
assessment  is  invalid  by  reason  of  the  work  having  been  done 
^'without  authority  of  law  or  by  the  failure  of  the  common 
council  to  pass  a  valid  ordinance  adopting  any  part  or  parts  of 
said  ch.  40a/'  no  new  assessment  sball  be  made  until  after  the 
due  passage  of  an  ordinance  adopting  the  essential  provisions 
of  said  chapter  relating  to  city  improvements,  after -which  the 
new  assessment  shall  be  as  effectual  as  if  made  before  the  do- 
ing of  the  work.    By  ch.  19,  Laws  of  1901,  it  was  further  pro- 
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vided  that  no  new  assessment  should  be  made  after  the  ex- 
piration of  three  years  from  the  time  the  original  assessment 
was  set  aside.  The  section  as  thus  amended  was  held  valid  in 
a  case  where  the  defect  consisted  of  a  failure  to  adopt  all  l^e 
essential  provisions  of  ch.  iOa,  in  the  case  of  Schinigen  v. 
La  Crosse,  117  Wis.  168,  94  N.  W.  84.  By  ch.  276,  Laws  of 
1903,  the  section  was  again  amended  by  making  it  applicable 
to  a  case  where  the  assessment  is  invalid  because  the  contract 
for  the  work  is  made  with  a  foreign  corporation  which  has  not 
complied  with  the  provisions  of  sec.  1770&,  Stats.  (1898). 
Some  further  detail  amendments  were  made  by  this  act  which 
are  not  material  here.  It  is  proper  to  note,  however,  that  in 
rewriting  that  part  of  the  section  providing  that  the  excess  in 
amount  of  the  in/valid  assessment  certificate  over  the  new  cer- 
tificate, if  any,  should  be  paid  out  of  the  proper  fund,  the 
word  valid  was  erroneously  inserted  in  place  of  the  word  in- 
valid. The  error  is  so  palpable  as  hardly  to  justify  notice. 
The  word  valid  must  be  read  invalid,  otherwise  the  provision 
becomes  worse  than  meaningless. 

It  is  claimed,  however,  that  the  section  as  it  now  stands 
does  not  apply  to, the  present  case  or  to  any  case  except  one 
where  before  the  reassessment  the  city  has  adopted  that  part 
of  the  general  city  charter  law — ch.  40a,  Stats.  (1898) — ^re- 
lating to  city  improvements..  This  claim  is  based  upon  the 
provision  first  appearing  in  ch.  9,  Laws  of  1901,  to  the  effect 
that  "in  all  cases"  where  the  invalidity  of  the  assessment  is 
caused  by  reason  of  the  work  having  been  done  "without  au* 
thority  of  law,  or  by  failure  of  the  common  council"  to  pass  a 
valid  ordinance  adopting  any  part  or  parts  of  the  general  city 
charter  law,  no  new  assessments  shall  be  made  until  the  pro- 
visions of  the  general  charter  law  relating  to  city  improve- , 
ments  have  been  duly  adopted.  The  proposition  seems  to  be 
seriously  urged,  but  we  cannot  consider  it  sound.  This  dause 
was  put  into  the  law  at  the  same  time  that  the  fact  of  failure 
to  adopt  a  part  of  the  general  charter  was  added  to  the  law  as 
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an  additional  defect  which  might  be  cured  by  reassessment; 
the  two  clauses  went  together,  evidently  with  the  idea  that 
where  an  attempt  had  been  made  to  make  an  assessment  ac- 
cording to  the  provisions  of  the  general  charter  under  the  mis- 
taken idea  that  the  city  had  adopted  such  provisions,  there 
could  not  be  an  effective  reassessment  until  the  city,  by  adopt- 
ing the  provisions  of  the  general  charter,  had  clothed  itself 
with  power  to  make  an  original  asses^ent.  If  the  original 
assessment  was  void  because  of  lack  of  power,  any  reassess- 
ment made  before  the  power  was  acquired  must  be  void  for 
the  same  reason..  This  view  of  the  legislative  idea  is  further 
reinforced  by  the  fact  that  in  the  very  opening  sentence  of 
the  section  it  is  made  applicable  to  "any  city,*'  just  as  it  was 
when  originally  passed  in  1897.  Again,  the  act  covers  a 
number  of  defects  not  connected  in  any  way  with  a  failure  to 
properly  adopt  the  city  improvement  provisions  of  the  general 
charter.  Is  it  reasonable  to  suppose  that,  where  the  assess- 
ment is  void  because  of  a  provision  in  the  contract  not  au- 
thorized by  law  which  increased  the  cost,  the  legislature  in- 
tended, to  compel  a  city  which  has  ample  provisions  for  such 
assessments  in  its  special  charter  to  adopt  the  general  charter 
before  it  could  reassess?  Clearly  the  remedy  in  such  case 
would  have  no  relevancy  to  the  defect  to  be  cured.  Eeally  the 
only  ground  upon  which  the  claim  is  based  is  the  fact  that  the 
clause  in  question  provides  that,  where  the  assessment  is  void 
because  the  work  was  done  '* without  authority  of  law  or"  by 
failaire  to  adopt  the  provisions  of  the  general  charter,  such* 
provisions  must  be  adopted  before  a  reassessment  is  made. 
The  words  "without  authority  of  law"  are  said  to  cover  every 
defect,  and  hence  the  clause  covers  every  case,  llie  manifest 
incongruity,  if  not  absurdity,  of  such  a  meaning,  however, 
justifies  resort  to  rules  of  construction.  No  absurd  intent 
should  be  attributed  to  the  legislature  if  it  can  be  avoided. 
The  rule  is  familiar  that  the  word  "or'*  may  be  construed  as 
if  it  were  "and"  under  such  circumstances.  We  think  the 
Vou  181-28 
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rule  should  be  applied  here,  and,  when  it  is  applied  and 
the  whole  act  is  read  together,  and  the  evils  intended  to  be  ob- 
viated are  considered,  we  entertain  no  doubt  that  the  words 
"without  authority  of  law*'  in  this  provision  refer  simply  to  a 
lack  of  authority  by  reason  of  failure  to  adopt  the  provisions 
of  the  general  charter,  and  that  only  in  such  cases  is  it  neces- 
sary that  such  provisions  should  be  adopted  before  the  re- 
assessment 

Sees.  1210c  and  1210/,  Stats.  (1898),  are  really  supple- 
nientary  sections  added  to  sec  1210d  for  the  purpose  of 
rounding  out  the  reassessment  system,  and  providing  for  its 
application  after  an  action  has  been  brought  to  set  aside  the 
assessment.  Sec.  1210e  provides  that  in  such  case,  if  the 
court  determines  that  the  assessment  is  invalid  by  reason  of  a 
defective  assessment  of  benefits  and  damages,  the  proceedings 
shall  be  stayed  and  a  reassessment  ordered  and  made,  which 
the  plaintiff  may  contest  until  a  valid  reassessment  has  been 
made,  when  the  plaintiff  is  required  to  pay  into  court  as  a  con- 
dition of  relief  the  amount  of  benefits  which  he  should  justly 
pay.  Sec.  1210/  provides  that  in  any  action  to  set  aside  an 
assessment  on  other  grounds  than  those  affecting  the  validity 
of  the  assessment  of  benefits  and  damages,  if  the  assessment 
be  held  void  the  court  shall  determine  the  amount  which  die 
plaintiff  justly  should  pay  as  a  condition  of  relief.  There 
have  been  amendments  to  these  sections  by  ch.  354,  Laws  of 
1903,  and  ch.  294,  Laws  of  1905,  and  a  new  section  entitled 
12lOee  has  been  added  by  the  last-named  act.  None  of  the 
changes  made  are  material  upon  the  present  question  except 
the  change  in  sec.  12106,  which  provides  that,  in  an  action  at 
law  to  recover  damages  arising  from  failure  to  make  a  proper 
assessment  or  from  failure  to  observe  any  provision  of  law,  a 
reassessment  of  damages  and  benefits  shall  be  made  as  well  as 
in  an  action  in  equity  to  set  aside  the  assessment  and  with  like 
effect  on  the  action.  This  amendment  was  made  by  ch.  354, 
Laws  of  1903,  published  May  25,  1903.     Here  was  mani- 
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fested  veiy  clearly  the  legislative  intent  to  reverse  the  rule 
that  damages  for  the  grading  may  be  recovered  at  lav^  solely 
because  the  original  assessment  of  benefits  and  damages  is 
shown  to  have  been  invalid,  and  to  substitute  for  such  legal 
action  the  remedy  by  reassessment  after  the  work  is  done. 
Has  the  legislature  power  so  to  provide  ?  It  is  said  that  it 
has  not,  because  the  act  of  grading  was  illegal  when  done, 
and  the  right  to  recover  damages  therefor  became  a  vested 
right  which  the  legislature  could  not  take  away.  The  argu- 
ment seema  strong,  but  is  in  our  judgment  fallacious.  When 
the  defect  in  the  proceedings  is  simply  a  failure  to  make  a 
valid  assessment,  the  illegality  of  the  act  of  grading  arises 
simply  from  the  fact  that  the  law  has  made  a  valid  assess- 
ment a  condition  precedent  to  the  grading.  The  legislature 
could  with  equal  legality  have  provided  in  the  first  instance 
that  the  grading  should  be  done  first  and  the  assessments  of 
benefits  and  damages  made  afterwards.  This  results  be- 
cause, as  we  have  seen,  there  is  no  constitutional  or  com- 
mon-law right  to  recover  damages  for  the  authorized  grad- 
ing of  a  street  by  a  municipal  corporation  when  there  is  no 
negligence  in  the  act.  Suppose  that  a  city  charter  provided 
that  the  assessment  of  benefits  and  damages  might  be  made 
either  before  the  work  was  done  or  afterwards,  at  the  will 
of  the  council,  could  it  be  claimed  that  such  provisions  were 
invalid  or  that,  because  the  assessment  was  not  made  before 
the  grading  was  done,  a  liability  for  damages  was  incurred  ? 
We  think  not  This  is  practically  the  situation  under  the 
reassessment  statutes  which  now  exist  and  existed  at  the 
time  the  proceedings  for  the  grading  in  question  were  com- 
menced. The  legislature  now  says  to  the  city,  you  may  grade 
the  street,  making  an  assessment  of  the  benefits  and  damages 
first,  but,  if  such  assessment  is  not  properly  made,  you  may 
make  a  proper  one  after  the  work  is  done  with  the  same  ef- 
fect By  these  provisions  it  seems  to  us  certain  that  it  has 
effectually  removed  a  valid  assessment  as  a  condition  prece- 
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dent  to  the  legality  of  the  grading.  It  has  provided  that 
there  must  be  a  valid  assessment  at  some  time  during  the 
proceedings,  but  whether  before  or  after  the  grading  is  done 
is  immaterial,  and  so  the  act  of  grading,  though  done  be- 
fore the  valid  assessment  is  made,  loses  its  illegal  character 
and  does  not  in  fact  become  illegal  until  the  time  has  elapsed 
within  which  a  valid  assessment  can  be  made. 

This  question  was  not  raised  or  considered  in  the  cases 
of  Jorgenson  v.  Superior,  111  Wis.  561,  87  N.  W.  565,  and 
Friedrich  v.  Milwaukee,  114  Wis.  304,  90  N.  W.  174,  where 
actions  for  consequential  damages  were  sustained  on  account 
of  defects  in  the  assessment  of  benefits  and  damages,  and 
these  cases,  so  far  as  they  conflict  with  the  results  now 
reached,  must  be  considered  as  overruled.  There  are  other 
cases  where  the  principle  that  damages  may  be  recovered  at 
law  where  the  assessment  was  illegal  has  been  referred  to 
approvingly,  such  as  Hauhner  v.  Milwaukee,  124  Wis.  153, 
101  N.  W.  980,  102  N.  W.  678,  but  such  references  are  now 
disapproved. 

It  follows  that  the  defendant's  motion  for  a  directed  ver- 
dict should  have  been  granted. 

It  appearing  that  the  case  was  fully  tried  and  that  there 
is  no  possibility  of  a  material  diange  in  the  facts  proven 
upon  a  new  trial,  judgment  for  the  defendant  will  be  ordered. 

By  the  Court. — Judgment  reversed,  and  action  remanded 
with  directions  to  enter  judgment  for  the  defendant  dismiss- 
ing the  complaint. 

Upon  a  motion  for  a  rehearing  there  was  a  brief  for  the 
respondents  by  C.  H.  Hamilton,  and  a  brief  for  the  appellant 
signed  by  John  T.  Kelly,  city  attorney,  and  Clinton  O.  Price, 
of  counsel. 

The  following  opinion  was  filed  April  30,  1907: 

WiNSLOW,  J.  The  respondent  moves  for  a  rehearing  in 
this  case  upon  three  grounds  which  will  be  briefly  considered. 
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1.  It  is  forcibly  argued  that  the  court  was  wrong  in  hold- 
ing that  sec.  1210d,  Stats.  (1898),  as  amended  by  ch.  9,  Laws 
of  1901,  applies  to  the  city  of  Milwaukee.  We  have  again 
examined  the  question  in  the  light  of  the  new  considerations 
now  urged,  and  we  feel  entirely  satisfied  with  the  correctness 
of  the  original  decision  upon  this  point;  hence  the  question 
will  not  be  reopened,        • 

2.  It  is  urged  that  it  appears  by  the  defendant's  answer 
that  the  grade  of  the  street  was  not  fixed  by  ordinance  until 
November  20,  1902,  which  was  after  the  actual  grading  had 
been  ordered  to  be  done,  and  hence  that  there  was  neither  ju- 
risdiction on  the  part  of  the  city  council  to  order  the  grading 
to  be  done  nor  jurisdiction  on  the  part  of  the  court  to  order 
a  reassessment  This  subject  was  briefly  mentioned  in  the 
original  brief  of  respondents,  but  was  overlooked  in  the  opin- 
ion. Reference  to  the  pleadings  shows  that  in  the  complaint 
it  was  expressly  charged  that  the  city  fixed  the  grade  of  the 
street  by  ordinances  adopted  during  the  years  1901,  1902, 
and  1903,  and  that  the  resolution  by  which  the  proceedings 
for  actually  grading  the  streets  were  initiated  was  introduced 
into  the  common  council  March  10,  1902,  and  adopted  May 
5,  1902.  There  was  no  charge  in  the  complaint  that  the 
proceedings  were  irregular  or  illegal  on  accouoat  of  any  f  ail- 
nre  to  previously  fix  the  grade,  but  the  sole  claim  made  was 
that  the  assessment  was  void  because  arbitrarily  made  and 
because  there  was  a  total  failure  to  consider  or  assess  any 
damages.  There  was  an  allegation  in  the  answer  that  the 
first  grade  of  the  street  was  fixed  November  20,  1902,  which 
would  be  after  the  proceedings  for  grading  had  been  com- 
menced; but  it  was  further  alleged  in  the  same  connection 
that  whatever  grading  was  done  in  front  of  the  plaintiffs' 
premises  was  done  for  the  purpose  of  conforming  the  street 
to  said  established  grade.  Upon  the  argument  of  the  case 
it  was  claimed  that  this  date  was  a  clerical  error  and  should 
have  been  November  20,  1900.     However  this  may  be,  it 
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clearly  appears  that  no  claim  of  illegalily  or  irregularity  in 
the  grading  proceedings  on  account  of  failure  to  properly 
establish  the  grade  was  ever  made  in  this  case  until  it  reached 
this  court  The  case  was  fought  through  the  trial  court  upon 
the  assumption  that  the  grade  was  established  by  timely  ac- 
tion of  the  common  council,  as  the  complaint  in  effect  states. 
No  attention  was  paid  to  the  all^ation  in  the  answer  that 
the  grade  was  first  established  in  November,  1902,  or,  if 
attention  was  paid  thereto,  it  seems  to  have  been  considered 
immaterial. 

It  is  now  stated  by  respondents'  counsel  tiiat  since  the 
prior  argument  sufficient  facts  have  come  to  his  notice  to 
warrant  him  in  asserting  that  no  valid  ordinance  establishing 
the  grade  of  the  street  has  ever  been  passed  by  the  common 
council,  and  he  desires  leave  to  amend  his  complaint  so  as 
to  allege  this  fact  and  obtain  a  new  trial  on  this  new  issue^ 
It  will  be  noticed  that  he  does  not  claim  that  no  ordinance 
was  attempted  to  be  passed  or  that  the  date  of  November  20, 
1902,  is  the  correct  date,  but  simply  that  no  valid  ordinance 
was  ever  passed.  It  is  only  in  exceptional  cases  that  this 
court  will  remit  a  case  which  is  ready  for  final  disposition 
after  full  trial,  and  grant  leave  to  make  application  to  the 
trial  court  to  set  up  new  causes  of  action  or  new  defenses 
making  substantially  another  case.  There  must  be  a  fairly 
persuasive  showing  on  the  merits,  and  it  should  also  appear 
that  the  failure  to  present  the  new  cause  of  action  or  de- 
fense is  not  attributable  to  mere  negligence.  Wis.  M.  <Sc  F. 
Ins.  Co.  Bank  v.  Mami,  100  Wis.  696,  76  N.  W.  777.  We 
do  not  think  such  a  case  is  here  presented. 

3.  It  was  an  undisputed  fact  in  the  case  that  by  reason 
of  the  grading  of  the  street  the  soil  of  plaintiffs'  premises 
was  left  unsupported  on  the  margin  of  the  street,  and  that 
considerable  quantities  of  the  soil  fell  down  into  the  street; 
and  the  jury  found  in  answer  to  the  third  question  that  the 
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subsidence  of  the  soil  caused  no  depreciation  in  the  value  of 
the  premises.  It  is  now  claimed  by  the  respondents  that 
this  subsidence  of  the  soil  constitutes  a  taking  of  property^ 
and  that  the  plaintiffs  are  in  any  event  entitled  to  a  judg- 
ment for  nominal  damages  and  costs,  irrespective  of  all 
other  questions.  Damhoehler  v.  Milwaukee,  124  Wis.  144^ 
101  N.  W.  706.  This  court  has  consistently  and  frequently 
held  that,  in  the  absence  of  express  statute,  a  city  is  not 
liable  for  consequential  damages  to  an  adjoining  property 
owner  resulting  from  the  lawful  change  of  grade  of  a  street, 
unless  the  work  be  negligently  done  and  injury  result  from 
such  negligence.  Harrison  v.  Milwaukee  Co.  51  Wis.  646,  8 
K  W.  731;  Smith  v.  Edu  Claire,  78  Wis.  547,  47  N.  W. 
830;  Colclough  v.  Milwaukee,  92  Wis.  182,  65  N.  W.  1039. 
This  is  because  the  mere  changing  of  the  grade  of  the  street 
is  not  considered  a  taking  of  property  within  the  meaning^ 
of  the  constitution.  An  instance  of  recovery  on  the  ground 
of  negligence  in  doing  the  work  will  be  found  in  Bunker  v. 
Hudson,  122  Wis.  43,  99  N.  W.  448,  where  in  grading  up  a 
street  the  dirt  was  allowed  to  extend  over  onto  an  adjoining- 
proprietor's  land. 

There  is  a  sharp  conflict  in  the  authorities  upon  the  ques- 
tion whether  a  property  owner  is  entitled  as  against  the  city 
to  the  lateral  support  of  the  soil.  There  is  much  authority 
in  support  of  the  proposition  that  no  such  right  exists,  and 
Mr.  DiUon  in  his  work  on  Municipal  Corporations  (4th.  ed. 
§§  990,  991)  so  states  the  rule.  There  is  also  much  au- 
^thority  to  the  contrary.  2  Abbott,  Mim.  Corp.  §  819;  El- 
liott, Roads  &  Streets  (2d  ed.)  §  205.  This  court  upon  full 
consideration  of  the  subject  in  the  Damhoehler  Case  adopted 
the  latter  doctrine  as  the  one  best  calculated  to  do  justice,  on 
the  ground  that,  where  a  substantial  part  of  the  adjoining 
owner's  land  falls  into  the  street  by  reason  of  the  removal 
of  its  lateral  support  in  the  course  of  grading,  there  was  a 
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taking  of  the  soil  for  public  purposes  and  not  a  mere  con- 
sequential damage*  To  the  authorities  in  support  of  this  rule 
cited  in  that  case  may  be  added  Parke  v.  Seattle,  5  Wash. 
1,  81  Pac  310,  32  Pac  82,  20  L.  R.  A.  68.  We  shall  not 
rediscuss  the  question  here.  It  must  be  considered  as  set- 
tled. 

Such  being  the  law,  it  appears  clearly  that  there  has  been 
a  taking  of  private  property  here  for  public  use,  for  which 
the  plaintiffs  are  entitled  to  recover  nominal  damages.  The 
assessment  of  benefits  and  damages  does  not  cover  such  tak- 
ing, for  the  plain  reason  that  such  assessment  is  only  de- 
signed for  the  purpose  of  measuring  the  benefits  and  dam- 
ages resulting  from  a  lawful  exercise  of  the  power  to  grade, 
not  for  assessing  the  value  of  property  taken  for  public  use. 
Although  there  was  no  actual  damage  resulting  from  the 
taking,  the  plaintiffs  were  entitled  to  recover  nominal  dam- 
ages for  the  invasion  of  their  constitutional  rights,  and  this 
would  carry  costs.  The  judgment  for  costs  in  favor  of  the 
plaintiffs  should  therefore  have  been  allowed  to  stand. 

By  the  Court. — ^The  motion  for  a  rehearing  is  denied  with- 
out costs,  and  the  mandate  herein  is  changed  so  as  to  read 
as  follows :  The  judgment  is  modified  by  reducing  the  amount 
thereof  to  the  sum  of  $124.31,  and  as  so  modified  the  same 
is  affirmed,  with  costs  in  this  court  to  the  appellant 


PiNKBETOiir,  Respondent,  vs.  Fenelon,  Appellant 

January  29— April  SO,  1907. 

Deeds:  Execution  hy  person  in  official  capacity:  Title  conveyed:  Tax 
titles:  Quitclaim  hy  county, 

1.  A  quitclaim  deed  executed  by  one  In  an  official  or  repreaentatiye 
character  Is  to  be  given  no  greater  effect  tban  Is  warranted  by 
the  authority  conferred  upon  him. 
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2.  Thus,  a  quitclaim  deed  signed  In  the  name  of  a  county  by  the 
county  clerk  pursuant  to  authority  given  him  by  the  county 
board,  under  sec.  1193,  Stats.  (1898),  to  convey  certain  lands 
which  had  been  tax-deeded  to  the  county,  is  held  to  convey  only 
the  title  and  Interest  which  had  arisen  under  tax  deeds  taken 
out  by  the  county  upon  certificates  held  at  the  time  of  the  nego- 
tiation with  the  grantee,  but  no  equitable  title  or  interest  which 
the  county  may  have  had  prior  to  the  tax  sales  in  question. 

Appeal  from  a  judgment  of  the  circuit  court  for  Price 
county:  A,  J.  Vinje,  Judge.     Affirmed. 

Action  of  ejectment  to  recover  160  acres  of  land  in  section 
4,  tovmship  37,  range  1  west,  in  Price  county.  The  titles 
claimed  by  the  respective  parties  were  the  same  as  those  con- 
sidered in  Cole  v.  Van  Ostrand,  post,  p.  454, 110  N.  W.  884, 
the  parties  here  being  reversed,  the  plaintiff  claiming  the 
same  titles  as  did  Van  Ostrand  and  the  defendant  the  same 
titles  as  did  Janet  Macdonald  Cole  in  that  case.  An  addi- 
tional issue,  however,  was  presented  by  the  pleadings  in  this 
case  arising  as  folhfws:  The  defendant,  by  counterclaim,  al- 
leged that  the  transfer  of  tax  certificates  in  1895  from  Price 
county  to  Winchester  was  void  by  reason  of  the  failure  to  give 
notice  of  the  intention  to  sell  for  less  than  the  face,  as  re- 
quired by  sec.  664,  Stats.  (1898) ;  that  thereby  plaintiff's 
grantor,  in  taking  tax  deeds,  if  he  thus  acquired  legal  title,  be- 
came charged  with  a  constructive  trust  to  hold  the  same  in 
favor  of  Price  county;  and  that  by  the  quitclaim  deed  exe- 
cuted in  1899  from  Price  county  to  the  J.  L.  Gates  Land 
Company,  defendant's  grantor,  the  equitable  title  so  arising 
in  Price  county  was  transferred  to  that  company,  and  from  it 
to  the  defendant  Upon  those  grounds  she  prayed  judgment, 
among  other  things,  establishing  such  trust  and  decreeing  the 
title  to  be  in  her  as  against  the  plaintiff.  The  court  refused 
to  admit  evidence  in  support  of  these  allegations  and  held  de- 
fendant's title  under  her  later  tax  deeds  void  on  the  same 
grounds  as  was  the  plaintiff's  in  Cole  v.  Van  Ostrand,  post, 
p.  454,  110  N.  W.  884,  and  rendered  judgment  in  the  plaint- 
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iff's  favor,  after  he  had  paid  into  court  the  amount  of  taxes, 
interest,  and  expenses  incurred  by  defendant  in  connection 
-with  her  tax  titles.  From  such  judgment  the  defendant  ap- 
peals. 

Bublee  A.  Cole,  for  the  appellant 

Asa  K.  Owen,  for  the  respondent 

The  following  opinion  was  filed  March  19,  1907 : 

Dodge,  J.  With  one  exception,  all  the  claims  of  the  re 
spective  parties  in  this  case  have  been  considered  and  decided 
in  the  two  cases  argued  herewith,  but  decided  February  19, 
1907,  of  Cole  V.  Van  Ostrand,  post,  p.  454,  and  Van  Ostrand 
v.  Cole,  post,  p.  446.  The  distinguishing  consideration  in 
this  case  rests  ui>on  the  claim  made  in  the  pleadings  and  of- 
fered to  be  established  by  the  proof,  that  the  sale  of  the  tax 
certificates  by  Price  county  to  Winchester,  upon  which  were 
taken  the  tax  deeds  under  which  plaintiff  claims,  was  void  in 
law  because  the  act  of  the  county  officers  was  unlawful  in  the 
absence  of  published  notice ;  that  such  illegality  was  partici- 
pated in  by,  and,  at  least  constructively,  known  to,  Winches- 
ter; and  that,  as  a  result,  when  he  or  his  assignee.  Price 
Coimty  Land  &  Improvement  Company,  acquired  a  formal 
l^al  title  by  a  tax  deed,  the  law  at  once,  by  implication,  im- 
posed thereon  a  constructive  trust  in  favor  of  the  county, 
which  had  remained  the  real  owner  of  the  certificates ;  whence 
arose  at  least  an  equitable,  if  not  a  complete  legal,  title  to  the 
land  in  the  county.  It  is  ddimed  further  that  the  quitclaim 
deed  from  the  county  of  all  its  right,  title,  and  interest  in  the 
lands  conveyed  this  title  to  defendant's  grantor,  and  that  she 
therefore  is  entitled  to  a  decree  of  a  court  of  equity  declaring 
the  title  in  her  and  removing  the  cloud  thereon  resulting  from 
the  recorded  tax  deeds  to  plaintiff's  grantors.  The  argument 
is  persuasive,  but  we  shall  not  feel  called  upon  to  decide  upon 
the  soundness  of  its  logic  in  any  respect  save  one,  namely, 
whether  the  quitclaim  deed  in  the  name  of  Price  county  to 
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the  J.  L,  Gates  Land  Company  served  to  convey  such  equi- 
table title  arising  under  the  tax  deeds  to  the  Price  County 
Land  &  Improvement  Company,  if  any  such  equitable  title- 
was  held  by  the  county.  Very  probably  a  general  quitclaim 
deed  from  an  individual  sui  juris  would,  presumptively,  and 
in  the  absence  of  any  legitimate  evidence  to  qualify  it,  be- 
deemed  to  convey  every  shred  of  interest  in  the  described  land 
which  he  had.  But  a  very  different  rule  applies  to  quitclaim 
deeds  executed  by  one  in  an  oflScial  or  representative  charac- 
ter, for  such  deeds  are  not  the  deeds  of  the  ostensible  grantor 
any  further  than  the  person  signing  them  was  authorized  to 
act  on  behalf  of  his  principal.  The  very  fact  that  the  signers 
are  dealing,  not  with  their  own  property,  but  with  that  of 
some  one  else,  which  is  apparent  upon  the  face  of  the  instru- 
ment, carries  with  it  th&  implication  and  notice  that  the  in- 
strument is  intended  to  have  no  greater  effect  than  is  war- 
ranted by  the  authority  conferred  upon  those  executing  it. 
Towle  V.  Ewing,  23  Wis.  336 ;  Southwick  v.  Atlantic  F.  <&  M. 
Ins,  Co.  133  Mass.  457 ;  Dickerson  v.  Campbell,  32  Mo.  644, 
548 ;  Price  v.  King,  44  Kan.  639,  25  Pac  43 ;  Wright  v.  De 
Oroff,  14  Mich.  164;  ShuHz  v.  Thomas,  8  Pa.  St  359;  9 
Am.  &  Eng.  Ency.  of  .Law  (2d  ed.)  107. 

In  the  present  case  the  so-called  deed  is  signed  "Price. 
County,  by  W.  H.  Lippels,  County  Clerk,"  a  docunaent  of  no 
legal  validity  whatever  against  anybody  except  so  far  as  the 
county  derk  was  authorized  to  act  for  the  county  in  making  a 
quitclaim  of  its  lands  or  some  interest  therein.  No  law  givea 
the  county  clerk  any  such  power  or  authority,  save  as  it  may 
be  delegated  to  him  by  the  county  board.  The  extent  to 
which  the  county  board  has  power,  generally,  to  sell  or  con- 
vey away  real  estate  belonging  to  the  county,  or  to  delegate 
authority  to  any  officer  to  execute  instruments  in  pursuance 
of  such  power,  must  rest  on  sees.  652,  653,  Stats.  (1898). 
But  this  authority  to  deal  generally  with  property  of  the 
coimty,  real  and  personal,  is  differentiated  by  the  statutes 
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themselves  from  the  disposal  of  tax-deeded  lands  by  sec  1193, 
Stats.  (1898)  ;  such  differentiation  being  doubtless  in  recog- 
nition of  the  fact  that  even  the  taking  of  tax  deeds  by  coun- 
ties is  not  for  the  ultimate  purpose  of  acquiring  the  land,  but 
of  enforcing  tax  burdens  against  it  Iron  River  v.  Bayfield 
Co.  106  Wis.  587,  593,  82  N.  W.  559.  That  section  also  con- 
fines the  power  of  the  county  clerk  to  exercise  the  corporate 
power  of  the  county  to  convey  to  cases  authorized  by  the 
county  board.  Since,  therefore,  the  signature  of  the  county 
clerk  to  a  deed  in  the  name  of  the  county  is  meaningless  and 
forceless  unless  placed  there  in  pursuance  of  express  author- 
ity from  the  county  board,  it  necessarily  refers  the  grantee 
and  all  claiming  under  him  back  to  the  action  of  the  county 
board.  It  has  been  held  that  such  deed  is  not  even  evidence 
of  title  without  proof  of  the  county  board^s  action.  Wood- 
man V.  Clapp,  21  Wis.  355 ;  Bemis  v.  Weege,  67  Wis.  435, 
30  N.  W.  938 ;  Semple  v.  Whorton,  68  Wis.  626,  633,  32  N. 
W.  690. 

From  these  considerations  it  is,  of  course,  obvious  that, 
however  broad  the  terms  of  a  deed  signed  by  the  county  clerk, 
its'  construction  and  effect  are  limited  to  the  purpose  for 
which  he  was  authorized  to  execute  any  deed  at  all,  and  the 
records  of  the  county  board  on  which  it  must  rest  for  its  valid- 
ity become  and  are  a  limitation  of  the  instrument  This,  of 
course,  necessitates  an  examination  of  the  action  of  the  county 
board  which  authorized  this  deed.  When  we  turn  to  that,  we 
find  the  whole  transaction  confined  to  the  offer  of  a  price  for 
lands  which  had  been  tax-deeded  to  the  county,  an  acceptance 
thereof,  and  a  resolution  authorizing  the  clerk  merely  to  exe- 
cute a  deed  of  such  tax-deeded  lands.  The  transactions  all 
proceeded  under  and  pursuant  to  sec.  1193.  The  subject  of 
purchase  by  the  J.  L.  Gates  Land  Company  and  of  the  skle 
by  the  county  was  the  tax  title  which  they  might  acquire  by 
tax  deeds  under  certificates  then  held  by  the  latter,  in  pursu- 
ance of  which  negotiation  the  two  tax  deeds  declared  on  by 
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tlie  defendant  were  taken  out  in  the  name  of  the  county.  It 
is  made  entirely  clear  by  this  record  that  there  was  no  intent 
on  the  part  of  the  connty  board  to  convey  any  other  interests^ 
than  such  as  had  arisen  under  the  tax  deeds  taken  out  by  the 
county  upon  certificates  held  at  the  time  of  the  negotiation^^ 
and  such  instrument,  therefore,  however  ample  its  terms, 
could  convey  no  other  or  different  title  which  the  county 
might  have  in  such  lands,  any  more  than  as  if  by  some  acci- 
dent the  county  poor  farm,  or  the  county  courthouse  itself, 
had  been  assessed,  sold  for  taxes,  and  covered  by  one  of  these' 
tax  deeds  to  the  county,  followed  by  a  quitclaim  deed  under 
circumstances  such  as  these.  We  apprehend  no  one  would 
contend  that  such  deed  could  be  construed  as  adding  to  the 
invalid  tax  title  the  county^s  fee  title  to  such  county  property. 
We  must  therefore  conclude  that,  whatever  equitable  title  the 
county  may  have  had  to  these  lands  as  between  it  and  the 
Price  County  Land  &  Improvement  Company  or  its  grantee, 
the  plaintiff,  prior  to  the  tax  sales  and  tax  deeds  on  which 
defendant's  title  rests,  no  such  equitable  interest  or  title  was 
conveyed  to  the  J.  L.  Gates  Land  Company  by  the  quitclaim 
deed  from  the  county,  and  hence  that  it  is  not  vested  in  the 
defendant 

The  invalidity  of  defendant's  title  as  against  plaintiff,  but 
for  this  equitable  claim,  is  established  upon  the  grounds 
stated  in  the  two  accompanying  cases  above  mentioned,  and,, 
since  we  now  reach  the  conclusion  that  she  has  no  such  equi- 
table title,  the  judgment  in  favor  of  plaintiff*must  stand. 

By  the  Court — Judgment  affirmed. 

A  motion  for  a  rehearing  was  denied  April  30,  1907. 
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Van  Ostband,  Eespondent,  vs.  Cole,  Appellant 

January  29— April  SO,  1907, 

"Tax  titles:  Limitations:  Ejectment  "by  grantee  in  tax  deed:  Failure  t^ 
pay  taxes:  Estoppel:  Tender  of  taxes,  etc.,  before  suit  Itrought: 
Costs:  Deeds  to  county:  Defects:  Description  of  lands  in  delin- 
quent return:  Presumption  as  to  newspaper  publishing  notice  of 
sale. 

1.  Under  sees.  1187,  1188,  Stats.  (1898),  when  the  lands  covered  by 

a  tax  deed  fair  on  Its  face  have  remained  vacant  and  unoccu- 
pied at  all  times  during  the  three  years  next  succeeding  the  re- 
cording of  the  deed,  the  title  of  the  grantee  is  not  subject  to  at- 
tack for  defects  in  the  tax  proceedings;  and  he  may  maintain 
ejectment  against  any  person  thereafter  taking  possession  ad- 
versely to  such  deed. 

2.  Failure  to  pay  taxes  does  not  of  itself  estop  the  owner  of  land  to 

claim  his  rights  as  such  owner. 

3.  Ejectment  may  be  maintained  against  a  tax-title  claimant,  al- 

though there  was  no  previous  tender  to  him  of  the  sums  paid 
for  taxes,  interest,  etc.,  which,  under  sec.  3087,  Stats.  (1898),  be 
is  to  be  reimbursed  in  case  his  title  fails  on  account  of  defects 
in  the  tax  proceedings;  and  failure  to  make  such  a  tender  does 
not  affect  the  plaintiff's  right  to  recover  costs  in  the  action  from 
the  defendant. 

4.  Sees.  1191,  1191a,  Stats.  (1898),  do  not  cure  defects  in  tax  pro- 

ceedings and  tax  deeds  based  thereon  or  preclude  any  person 
from  showing  title  and  right  of  possession  or  from  attacking 
any  claim  to  land  under  tax  deeds  taken  by  the  county  for  any 
defect  or  insufficiency  rendering  the  deeds  invalid. 

6.  Although  in  ^town  treasurer's  return  of  delinquent  taxes  the 
township,  range,  and  section  numbers  which  appeared  at  the 
top  of  the  respective  columns  were  not  repeated  or  indicated  by 
ditto  marks  after  the  description  of  each  parcel  of  land,  the  de- 
scriptions are  held  sufficiently  definite  and  to  meet  the  require- 
ments of  sec.  1047,  Stats.  (1898). 

6.  In  the  absence  of  proof  to  the  contrary  it  will  be  presumed  that 
the  newspaper  in  Vhich  the  notice  of  a  tax  sale  was  published 
was  one  meeting  the  requirement  of  sec.  1130,  Stats.  (1898), 
that  it  should  have  "been  regularly  and  continuously  published 
in  such  county  once  in  each  calendar  week  for  at  least  two 
years  immediately  before  the  date  of  such  notice." 
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Appeal  from  a  judgment  of  the  circuit  court  for  Price 
county :  A.  J.  Vin je,  Judge.    Affirmed. 

An  action  in  ejectment,  under  the  statute,  to  recover  the 
possession  of  160  acres  of  vacant  and  unoccupied  land. 
Plaintiff  alleged  o^ynership  in  fee  and  right  of  possession  and 
that  defendant  unlawfully  withheld  possession,  and  demanded 
judgment  declaring  the  title  and  right  of  possession  to  be  in 
him.  Damages  were  also  demanded.  Defendant  answered 
claiming  ownership  in  fee,  that  she  had  acquired  title  through 
deeds  from  Price  coimty  to  the  J.  L.  Gates  Land  Company, 
and  from  that  company  to  her.  The  various  deeds  were  de- 
scribed in  detail,  as  were  certain  tax  certificates  alleged  to 
have  been  assigned  to  defendant  and  issued  subsequent  to  the 
dates  of  the  certificates  upon  which  the  tax  deeds  were  based. 
These  deeds  were  as  follows: 

Tax  deed  dated  March  29, 1899,  recorded  March  30, 1899, 
on  tax  certificate  of  May  21^  1895,  for  the  taxes  of  1894. 

Tax  deed  dated  June  22,  1899,  recorded  June  23,  1899, 
on  tax  certificate  of  May  19, 1896,  for  the  taxes  of  1895. 

(These  two  deeds  were  issued  to  Price  county.  On  Octo- 
ber 17,  1899,  quitclaim  deeds  from  Price  county  to  the  J.  L. 
Oates  Land  Company  and  from  the  J.  L.  Gates  Land  Com- 
pany to  the  defendant  were  recorded.) 

Tax  deed  to  the  defendant,  dated  August  29, 1901,  recorded 
August  29,  1901,  on  tax  certificate  of  May  18,  1897,  for  the 
taxes  of  1896. 

Tax  deed  to  the  defendant,  dated  August  30, 1901,  recorded 
August  80,  1901,  on  tax  certificate  of  May  17,  1898,  for  the 
taxes  of  1897. 

The  taxes  levied  against  these  lands  for  the  years  1894, 
1895, 1896, 1897, 1898,  and  1899  were  not  paid.  The  lands 
were  sold  to  the  county  for  the  delinquent  taxes  of  these  years, 
and  the  defendant  acquired  title  through  the  quitclaim  deeds 
above  described  to  the  interest  of  the  county  in  the  lands  and 
the  tax  certificates  which  the  county  held  at  the  time.    The 
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tax  certificates  for  the  year  1899  do  not  appear  to  have  been 
disposed  of  by  the  county.  Defendant  has  paid  the  taxes  lev- 
ied on  the  lands  since  1899.  Defendant  alleged  that  Price 
county  became  the  owner  of  all  tax  certificates  issued  on  these 
lands  after  the  issuance  of  the  first  tax-sale  certificate  above 
described,  and  that  under  sec.  1191,  Stats.  (1898),  the  county 
in  the  year  1899  became  the  owner  in  fee  of  these  lands,  and 
that  the  lands  were  then  and  until  conveyed  by  the  county 
exempt  from  taxation.  Defendant  pleaded  sec.  1191a,  Stats. 
(1898),  and  alleged  under  it  that  five  successive  purchases 
by  the  county  for  taxes,  if  unredeemed,  gave  the  county  a 
title  in  fee.  Sec.  1187,  Stats.  (1898),  was  pleaded,  it  being 
averred  that  in  cases  where  vacant  and  unoccupied  lands  have 
been  sold  for  delinquent  taxes  a  party,  in  order  to  perfect  his 
title  under  such  tax  deed,  must  bring  an  action  to  recover  pos- 
session of  the  lands  within  three  years  from  the  recording  of 
his  tax  deed.  Defendant  also  pleaded  sees.  1210A,  1188, 
and  1189flP,  Stats.  (1898),  as  barring  the  action.  Defendant 
therefore  demanded  judgment  that  she  was  the  owner  in  fee 
of  the  lands  and  that  plaintiff's  claim  thereto  was  barred,  and 
for  costs.  « 

Plaintiff  in  his  reply  to  the  counterclaim  of  the  defendant 
pleaded  that  the  town  treasurers  failed  to  make  valid  return 
of  these  lands  as  delinquent  for  the  years  1894,  1895,  1896, 
and  1897,  in  that  the  return,  contrary  to  the  statute,  added 
the  five  per  centum  penalty  to  the  delinquent  taxes ;  that  there 
was  a  failure  to  return  the  delinquent  personal  taxes  with  the 
delinquent  taxes  on  lands ;  that  these  returns  were  defective 
because  the  town  treasurers  had  not  subscribed  at  the  foot  of 
the  return  according  to  the  form  of  the  statute  (it  appears 
the  verification  properly  subscribed  preceded  the  list) ;  and 
that  the  descriptions  of  the  separate  parcels  were  indefinite 
and  incomplete,  in  that  the  section,  township,  or  range  de- 
scriptions were  not  repeated  or  indicated  by  ditto  marks  for 
each  parcel.    The  proceedings  subsequent  to  the  return  were 


30]  JANUAEY  TEEM,  1907.  449 

Van  Ostrand  v.  CJole,  131  Wis.  446. 

alleged  to  be  defective,  iu  tliat  the  proof  of  publication  of  the 
notice  of  sale  was  not  filed  with  the  county  treasurer;  that 
such  proof  of  publication  was  not  transmitted  to  the  county 
treasurer  within  six  days  after  the  last  publication,  as  pre- 
scribed by  sec.  1132,  Stats.  (1898) ;  that  the  proof  did  not 
show  that  the  notice  of  sale  was  published  "once  in  each  week 
for  four  successive  weeks'^  prior  to  the  date  of  sale ;  that  the 
proof  failed  to  show  that  the  paper  in  which  the  notices  were 
published  had  been  published  regularly  and  continuously 
once  in  each  calendar  week  for  two  years  prior  to  the  publica- 
tion of  »the  notices,  as  required  by  sec  1130,  Stats.  (1898)  ; 
and  that  the  sale  was  fatally  defective,  because,  under  these 
conditions,  it  wrongfully  included  a  printer's  fee  as  part  of 
the  charges  for  the  delinquent  tax  sales.  Plaintiff  in  his  re- 
ply offered  to  pay  any  sum  due  defendant  for  taxes,  interest, 
and  charges  paid  by  defendant  in  obtaining  her  tax  deeds  and 
subsequently. 

Plaintiff  on  the  trial  showed,  by  records,  title  in  himself  by 
various  deeds  as  follows : 

Tax  deed  to  Geo.  B.  Burrows,  dated  and  recorded  May  16, 

1891,  on  tax-sale  certificate  of  1888. 

Tax  deed  to  Geo.  B.  Burrows,  dated  and  recorded  May  24, 

1892,  on  tax-sale  certificate  of  1889. 

Tax  deed  to  Geo.  B.  Burrows,  dated  and  recorded  June  1, 

1893,  on  tax-sale  certificate  of  1890. 

Tax  deed  to  Qeo.  B.  Burrows,  dated  and  recorded  June  2, 

1894,  on  tax-sale  certificate  of  1891. 

Tax  deed  to  Geo.  B.  Burrows,  dated  and  recorded  May  24, 
1890,  on  tax-sale  certificate  of  1887. 

Quitclaim  deed  from  Geo.  B.  Burrows  to  Thomas  H.  Pat- 
terson, dated  and  recorded  May  4,  1897. 

Quitclaim  deed  from  Thomas  H.  Patterson  and  wife  to 
plaintiff,  dated  September  27,  1901,  recorded  September  28, 
1901. 

The  court  refused  to  allow  defendant  to  introduce  evidence 
Vou  181  —  29 
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of  irregularities  in  the  proceedings  on  which  the  tax  deeds 
on  which  plaintiflf^s  title  is  founded  were  based.  The  judg^ 
ment  awarded  allowed  defendant  the  sum  paid  by  her  for 
taxes  and  whatever  she  had  paid  in  procuring  her  tax  deeds. 
Plaintiff  was  allowed  his  costs.  This  is  an  appeal  from  the 
judgment 

Rvblee  A.  Cole,  ;for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Barry  <fe  Barry, 
and  oral  argument  by  M,  Barry. 

The  following  opinion  was  filed  February  19,  1907 : 

SiEBEOKEB,  J.  Much  strcss  is  placed  in  argument  on  the 
claim  that  plaintiff  has  failed  to  show  title  to  the  premises. 
As  appears  from  the  foregoing  statement  of  the  facts,  plaint- 
iff's claim  of  title  is  founded  on  the  five  tax  deeds  issued  by 
Price  counly  to  Burrows,  all  of  which  were  duly  of  record 
'  for  more  than  three  years  before  the  commencement  of  this 
action.  It  is  contended  that  plaintiff's  title  under  these 
deeds  is  not  protected  from  attack  by  defendant  for  defects 
and  insufficiencies  in  the  tax  proceedings.  The  lands  in- 
volved were  vacant  and  unoccupied  at  all  the  times  covered 
by  these  transactions.  Under  these  circumstances  it  follows 
that  the  grantee  and  those  holding  under  him  were  construc- 
tively in  possession  of  the  premises  from  the  time  of  the 
recording  of  the  tax  deeds.  The  title  so  acquired  became 
absolute,  by  force  of  sees.  1187,  1188,  Stats.  (1898),  at  the 
expiration  of  three  years  from  the  date  of  the  recording  of 
the  tax  deed  fair  on  its  face,  and  was  not  thereafter  subject 
to  attack  for  defects  in  the  proceedings.  Cezikolshi  v.  Fry- 
drychowicz,  120  Wis.  369,  98  K  W.  211 ;  Wis.  River  L.  Co. 
V.  Paine  L.  Co.  130  Wis.  393,  110  N.  W.  220,  and  cases 
therein  cited.  In  the  last  case  the  court  adopts  the  individ- 
ual view  on  this  question  of  Chief  Justice  Dixon  as  expressed 
in  Lawrence  v.  Kenney,  32  Wis.  281,  holding  that  at  the 
expiration  of  the  prescribed  period  such  a  grantee  and  those 
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holding  Tinder  him  acquire  an  absolute  title  and  right  of 
possession,  and  that  they  ''may  maintain  ejectment  against 
any  person  thereafter  taking  possession  adversely  to  such 
deed.''  In  view  of  this  and  other  decisions'  on  the  subject, 
the  right  of  the  plaintifF  to  maintain  this  action  on  the  tax 
deeds  issued  to  Burrows  cannot  be  questioned. 

Appellant's  counsel  cites  us  to  Dickersan  v.  Colgrove,  100 
IT.  S.  578,  in  support  of  the  claim  that  plaintiff's  grantor, 
Patterson,  was  estopped  from  claiming  title  by  reason  of  bis 
failure  to  pay  taxes  subsequent  to  the  issuance  of  the  tax 
deeds  forming  the  basis  of  his  title.  An  examination  of  the 
case  fails  to  disclose  any  materiality  to  or  bearing  on  the  situ- 
ation involved  here,  and  it  is  not  suggested  how  the  failure 
to  pay  taxes  is  in  itself  an  estoppel  against  the  owner  from 
claiming  his  rights  as  such  owner,  unless,  for  failure  to  pay 
taxes,  his  interests  have  been  cut  off  by  the  sale  and  transfer. 

It  is  further  contended  that  plaintiff  could  not  maintain 
this  action  unless  before  action  he  tendered  defendant  the 
full  amount  of  all  taxes,  interest,  and  charges  arising  out  of 
the  sale  of  the  premises  for  the  nonpayment  of  taxes  in- 
volved in  the  proceedings  on  which  her  tax  titles  are  based. 
The  argument  that  the  failure  to  so  tender  payment  of  these 
sums  would  be  a  deprivation  of  defendant's  right  to  the  sums 
so  paid  for  taxes,  interest,  and  charges  on  account  of  the 
owner's  delinquency,  and  would  thus  deprive  her  of  the 
interest  acquired  in  the  lands  by  such  payments,  is  without 
merit,  in  view  of  the  provision  of  the  statute  providing 
that  such  purchasers  shall  be  reimbursed  the  sums  paid  for 
tax  certificates  held  by  them,  if  the  title  fails  on  account 
of  defects  or  deficiencies  in  the  tax  proceeding.  "  Sec  3087, 
Stats.  (1898),  makes  provision  for  the  repayment  of  the 
amounts  paid  for  taxes,  interest,  and  charges  by  holders 
of  certificates  on  the  land  of  such  delinquent  owner  in  case  he 
establishes  the  right  to  hold  the  premises  against  the  claims 
of  such  purchasers  of  tax  certificates.     It  is  averred  that 
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under  the  circumstances  the  court  was  not  justified  in  com- 
pelling defendant  to  pay  the  costs  of  the  action.  We  find 
nothing  in  the  case  which  should  relieve  defendant  from  this 
obligation  to  the  plaintiff  as  the  successful  party  in  an  action 
in  ejectment  In  such  actions  the  right  to  costs  is  governed 
by  the  rules  applied  to  actions  at  law. 

Counsel  places  reliance  on  the  claim  that  Price  county 
obtained  an  absolute  fee  in  the  lands  under  tax  deeds  taken 
by  it  in  March  and  June,  1899,  which  title  defendant  ac- 
quired subsequently  by  conveyance  from  the  J.  L.  Gates 
Land  Company,  the  grantee  of  the  county.  It  is  claimed 
that  under  sees.  1191, 1191a,  Stats.  (1898),  this  title  became 
absolute  when  these  tax  deeds  issued,  because  the  county  then 
held  unredeemed  tax-sale  certificates  on  the  same  property 
^'f  or  two  successive  years  subsequent  to  the  date  of  the  sale  on 
which  the  deed"  issued,  and  that  the  land  was  therefore 
exempt  from  taxation  until  sold  by  the  county.  It  appears 
that  the  county  sold  and  conveyed  the  lands  in  July  follow- 
ing to  the  J.  L.  Gates  Land  Company.  This  rendered 
them  subject  to  taxation  from  that  time.  This  statute  in  no 
way  cures  defects  in  the  tax  proceedings  and  the  deed  based 
thereon,  and  precludes  no  person  from  showing  title  and 
right  of  possession,  and  from  assailing  any  claim  to  the 
premises  under  the  tax  deeds  taken  by  the  county  for  any 
defect  or  insufficiency  rendering  the  deeds  invalid.  Under 
the  facts  and  circumstances  before  us  we  find  plaintiff's  claim 
that  these  statutes  in  no  respect  strengthen  defendant's  title 
or  impair  that  of  plaintiff  fully  sustained. 

Sees.  1189  and  1210%  have  no  application  to  the  issues  of 
this  case  and  therefore  need  not  be  considered. 

Proceeding  to  an  examination  of  the  tax  proceedings  under 
which  defendant  claims  title,  we  find  that  the  treasurer 
omitted  to  subscribe  his  name  to  the  delinquent  return,  but 
subscribed  the  affidavit  attached  thereto,  and  also  an  omission 
to  carry  out  after  each  description  in  separate  lines  the  to^vn- 
ship,  range,  and  at  times  the  section  number,  all  of  which 
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appeared  at  the  top  of  the  respective  columns.  The  return 
also  contains  a  separate  column,  headed  "Five  per  centum 
collection  fees,"  giving  the  amount  of  such  charge  in  addition 
to  the  total  amount  of  the  unpaid  tax  returned.  The  plaintiff 
also  claims  that  the  proceedings  subsequent  to  the  delinquent 
return  are  defective  and  insufficient,  in  that  the  affidavits  of 
the  proof  of  publication  fail  to  show  that  the  notices  were 
published  "once  in  each  week  for  four  successive  weeks;" 
that  the  newspaper  in  which  the  notices  were  published  was 
published  continuously  once  in  each  calendar  week  for  two 
years  immediately  before  the  date  of  such  notices;  that  the 
affidavits  of  publication  were  not  transmitted  to  the  county 
treasurer  within  six  days  after  the  last  legal  publication,  pur- 
suant to  sec  1132,  Stats.  (1898)  ;  and  that  an  unauthorized 
printer's  fee  of  twenty-five  cents  was  included  as  a  charge  on 
every  description  of  the  land  sold.  In  the  case  of  Cole  v.  Van 
Ostrand,  post,  p.  454,  110  N".  W.  884,  it  is  held  that  the  fail- 
ure of  the  treasurer  to  subscribe  the  delinquent  return  and 
the  inclusion  of  the  five  per  centum  collection  fee,  as  iu  this 
<5ase,  do  not  constitute  such  defects  in  the  return  as  to  affect 
the  validity  of  the  proceeding,  but  that  the  failure  to  trans- 
mit to  the  county  treasurer  within  six  days  after  the  last 
legal  publication  the  affidavit  of  the  printer  showing  publi- 
cation of  the  notice,  and  including  a  twenty-five  cent  charge 
therefor,  renders  the  sale  defective  and  insufficient  and  makes 
it  invalid.  The  descriptions  of  the  different  parcels  in  the 
-delinquent  return  are  sufficiently  definite  to  indicate  with 
sufficient  certainty  the  parcels  on  which  the  taxes  were  as- 
sessed and  levied,  and  meet  the  requirements  of  sec  1047, 
Stats.  (1898),  prescribing  that  "any  descriptions  of  land 
which  shall  indicate  the  land  intended  with  ordinary  and 
reasonable  certainty  and  which  would  be  sufficient  between 
grantor  and  grantee  in  an  ordinary  conveyance  shall  be  suf- 
ficient" Cate  V.  Werder,  114  Wis.  122,  89  K  W.  822 ;  Boy- 
ington  Co.  v.  Southwich,  120  Wis.  184,  97  K  W.  903. 
The  claim  that  the  tax  proceedings  are  defective  because  it 
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is  not  shown  that  the  newspaper  in  which  the  notice  was  pub- 
lished had  been  published  continuously  once  in  each  calendar 
week  for  two  years  immediately  before  the  date  of  such  sale 
is  not  sustained.  In  the  absence  of  proof  showing  that  the 
newspaper  was  not  so  published,  it  must  be  presumed  that  it 
was  one  which  met  the  requirements  of  the  statute  in  thi» 
respect 

We  find  no  error  in  the  record.  The  trial  court  prooerlv 
awarded  judgment  for  the  plaintiff. 

By  the  Courf.— Judgment  aflBrmed. 

A  motion  for  a  rehearing  was  denied  April  30,  1907. 


Cole,  Appellant,  vs.  Van  OsTEAin)  and  another,  Eespondenta. 

January  29— April  SO,  1907, 

Tax  titles:  Quieting  title:  Trusts:  Pleading:  Mandatory  statutes: 
Form  of  delinquent  return:  Inclusion  of  printer^s  fee,  when  in- 
validates  sale:  Retroactive  statute:  Limitations:  "New  title  cr^ 
ated:  Judgment:  Due  process  of  law:  01>ligation  of  contract, 

1,  In  an  action  to  quiet  title  to  land,  wherein  plaintiff's  claim  was 

based  on  tax  titles  acquired  either  by  the  county  or  by  plalntUt 
subsequent  to  the  tax  titles  claimed  by  defendants,  or  upon 
deeds  from  prior  owners,  and  no  trust  chargeable  upon  defend- 
ants in  favor  of  the  county  or  plaintiff  was  alleged,  plaintiff 
was  properly  not  permitted  to  show  illegality  in  the  sale  by  the 
county  of  the  tax  certificates  upon  which  defendants'  tax  deeds 
(recorded  more  than  three  years  before  the  action  was  com- 
menced) were  issued,  as  a  basis  for  a  claim  that  defendants' 
title  was  held  in  trust  for  the  county  and  for  plaintiff. 

2.  Sec.  1113,  Stats.  (1898),  providing  that  the  town  treasurer's  re- 

turn of  delinquent  taxes  shall  be,  "as  nearly  as  convenient,"  in 
the  form  there  given,  is  not  mandatory;  and  although  the  form 
given  shows  a  blank  at  the  end  for  the  treasurer's  signature, 
the  omission  of  such  signature  to  the  return  itself  does  not  ren- 
der the  tax  sale  based  thereon  void,  where  there  Is  annexed  to 
the  return  the  affidavit  of  the  treasurer  declaring  its  correct- 
ness, as  required  by  sec.  1112. 
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3.  When  such  return  shows  one  amount  under  the  heading  "Total 

tax"  and  another  amount  under  the  heading  "Five  per  cent  col- 
lection fees/'  and  the  sum  of  the  two  amounts  is  made  the  basis 
of  the  tax  sale,  it  will  be  presumed  that  the  sum  so  adopted  is 
the  correct  total  of  the  true  tax  and  the  legal  collection  fee. 
Pinkerton  v.  J.  L.  Gates  t.  Co,  118  Wis.  514,  distinguished. 

4.  Where  the  printer's  affidavit  of  publication  of  the  notice  of  tax 

sale  was  not  transmitted  to  the  county  treasurer  within  six 
days  of  the  last  publication,  under  sec.  1132,  Stats.  (1898),  the 
inclusion  of  the  printer's  fee  in  the  amount  for  which  land  was 
sold  rendered  invalid  the  tax  certificate  and  the  deed  based 
thereon. 

5.  The  effect  of  the  inclusion  of  such  printer's  fee  in  a  particular 

case  was  not  changed  by  the  subsequent  enactment  of  ch.  35, 
Laws  of  1905,  amending  sec.  1132  so  as  to  require  merely  that 
the  printer's  affidavit  be  transmitted  on  or  before  the  date  fixed 
for  the  tax  sale,  and  validating  payments  of  such  fees  thereto- 
fore made  by  counties. 

6.  Under  sees.  1186,  1187,  Stats.  (1898),  when  a  tax  deed,  fair  on 

Its  face  and  free  from  jurisdictional  objections  and  those  de- 
fined in  sec.  1189,  has  been  recorded  for  three  years,  a  new 
legal  title  in  fee  simple  is  created  in  the  grantee  as  against  all 
the  world.  A  later  sale  for  nonpayment  of  subsequent  taxes 
does  not  act  upon  any  rights  connected  with  the  title  preceding 
the  established  tax  deed,  but  acts  upon  and  cuts  off,  or  fails 
to  cut  oft,  according  to  legality  of  the  proceedings,  merely  the 
tax  title  created  as  above  described. 

7.  Sec.  1176,  Stats.  (1898),  providing  that  a  tax  deed  "shall  vest  in 

the  grantee  an  absolute  estate  in  fee  simple"  in  the  land  de- 
scribed, refers  only  to  valid  tax  deeds. 

8.  When  the  loss  of  property  which  a  party  supposed  he  owned  re- 

sults from  the  judgment  of  a  court  having  full  jurisdiction  to 
the  effect  that  he  has  no  title,  he  is  not  deprived  of  property 
without  due  process  of  law. 

9.  Where,  before  a  statute  of  limitation  has  completely  run  so  as  to 

vest  title  by  excluding  the  possibility  of  attack  thereon,  the 
period  of  limitation  is  extended,  such  extension  does  not  impair 
the  obligation  of  contract  or  deprive  any  one  of  property  with> 
out  due  process  of  law. 

Appsai.  from  a  judgment  of  the  circuit  court  for  Price 
county :  A.  J.  Vin je,  Judge.    Affirmed. 

This  was  a  suit  in  equity  to  quiet  title  and  bar  the  defend- 
ants as  to  certain  lands  in  Price  county.     The  title  set  up 
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by  the  plaintiff  rested  upon  the  fact  that  the  oounty  of  Price 
in  1899  held  tax  certificates  for  the  tax  sales  of  1895,  1896, 
1897,  1898,  and  1899,  and  on  March  29,  1899,  took  out  tax 
deed  upon  the  certificate  of  1895  for  the  tax  of  1894,  which 
deed  was  recorded  on  March  80th ;  alsb,  the  county  on  June 
22d  took  out  another  tax  deed  upon  the  certificate  of  1896 
for  the  tax  of  1895,  which  was  recorded  June  23,  1899. 
Thereupon  the  county  quitclaimed  to  the  Gates  Land  Com- 
pany, which  again  quitclaimed  to  the  plaintiff,  the  quitclaim 
being  accompanied  in  each  case  by  an  assignment  of  the  sub- 
sequent tax  certificates.  Thereupon  tiie  plaintiff  took  out 
further  tax  deeds  on  the  certificates  for  each  year  and  has 
paid  all  subsequent  taxes.  This  action  was  commenced  De- 
cember 17,  1901.  The  defendants  set  up  title  under  a  tax 
deed  or  tax  deeds  founded  upon  certificates  of  sale  upon 
earlier  taxes  and  recorded  on  and  prior  to  June  5,  1897, 
more  than  three  years  before  the  commencement  of  this  ac- 
tion. They  pleaded  the  various  statutes  of  limitations  in 
protection  of  their  deeds  and  attacked  the  validity  of  plaint- 
iff's various  tax  deeds  for  certain  irregularities  in  the  tax 
proceedings,  not  apparent  upon  the  face  of  the  instruments 
nor  going  to  the  validity  or  groundwork  of  the  tax.  They 
also  counterclaimed  upon  their  tax  deeds  for  the  quieting  of 
their  title  as  against  the  plaintiff,  accompanying  said  coimter- 
claim  with  a  deposit  of  the  amoxmt  of  taxes,  expenses,  and 
interest  which  plaintiff  had  invested  in  her  taxes  and  tax 
titles.  Plaintiff  replied  by  reassertion  of  the  facts  stated  in 
the  complaint  and  by  general  denial. 

The  trial  court  found  to  exist  certain  defects  in  each  and 
all  of  plaintiff's  tax  deeds;  excluded  all  evidence  in  attack 
upon  the  regularity  and  validity  of  the  defendants'  deeds 
on  the  ground  of  the  statutes  of  limitations;  required  de- 
fendants to  pay  into  court  the  full  amount  of  plaintiff's 
taxes,  interest,  and  expenses  of  taking  and  recording  tax 
deeds;  and  on  March  18,  1905,  rendered  judgment  quieting 
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-defendants'  title  in  accordance  with  the  prayer  of  the  counter- 
•claim^  from  which  judgment  the  plaintiff  appeals. 

Ruhlee  A.  ColCj  for  the  appellant 

For  the  respondents  there  was  a  brief  by  Barry  <6  Barry, 
•and  oral  argument  by  M.  Barry. 

The  following  opinion  was  filed  February  19,  1907: 

Dodge,  J.  It  should  perhaps  be  premised  that  this  is  one 
of  four  cases  argued  successively  which  present  many  ques- 
tions common  to  more  than  one  of  them.  The  briefs  for 
appellant  are  industriously  confused  by  reference  one  to  the 
other ;  by  omitting  in  some  Jail  discussion  of  questions  prom- 
inent in  that  particular  case,  and  devoting  much  space  to 
repetition  of  arguments  on  questions  arising  in  others,  but 
wholly  absent  in  the  case  in  hand.  Thus  the  brief  in  the 
present  case  is  almost  entirely  devoted  to  the  contention  that 
by  reason  of  an  ill^al  sale  by  the  county  of  the  tax  certifi- 
cates upon  which  defendants'  tax  deeds  are  founded,  any 
title  created  by  such  deeds  was  held  in  trust  for  the  county, 
and  that  the  county's  equitable  title  has  been  by  quitclaim 
transferred  to  plaintijBf.  This  claim  is  set  forth  by  pleadings 
in  one  of  the  other  cases,  but  is  iiot  hinted  at  in  the  pleadings 
in  this.  The  sole  claim  of  title  which  plaintiff  sets  forth  in 
this  case  is  based  on  the  tax  titles  acquired  either  by  the 
county  or  by  plaintiff  subsequent  to  the  tax  titles  claimed  by 
defendants,  or  upon  deeds  from  prior  owners.  No  stretch 
of  liberality  of  construction  can  disclose  notice  by  pleadings 
of  a  claim  by  plaintiff  to  any  trust  chargeable  upon  defend- 
ants in  favor  of  the  county  or  the  plaintiff.  Hence  any  at- 
tempt to  raise  that  question  by  offers  of  proof  below,  or  by 
argument  here,  properly  was  and  must  be  rejected.  Any 
attempt  to  attack  the  county's  transfer  to  defendants'  grantor, 
made  either  by  a  former  owner  or  by  a  claimant  of  merely 
a  later  tax  title,  would  be  so  indirect  and  collateral  that 
it  could  not  be  admitted.     Sloan  v.  Rose,  101  Wis.  623,  77 
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N.  W.  895 1  Eentidn  v.  Smith,  115  Wis.  463,  468,  91  N.  W. 
986.  Some  other  questionB,  legitiinately  within  this  appeal, 
arise  as  follows : 

1.  As  a  basis  of  plaintifE's  title,  and  therefore  of  her 
cause  of  action,  are  a  series  of  tax  deeds  the  validity  of  which 
is  assailed  on  the  ground  of  irregularities  not  appearing  on 
the  face  of  the  deeds*  and  not  going  to  the  validity  of  the 
taxes  which  culminated  in  them.  Numerous  irregularities 
are  urged  by  respondents,  but  three  of  which  shall  we  deem 
it  necessary  to  discuss  in  this  case.  Some  others  of  them 
are  passed  upon  in  Van  Ostrand  v.  Cole,  ante,  p.  446,  110 
N.  W.  891. 

(a)  It  is  contended  that  failure  of  the  town  treasurer  to 
sign  at  the  end  the  statement  or  return  of  delinquent  taxes 
is  a  fatal  defect  Sec  1112,  Stats.  (1898),  requires  the 
town  treasurer  to  "make  out  a  statement  of  the  taxes  remain- 
ing unpaid"  and  submit  it  to  the  county  treasurer,  who  shall, 
by  comparison  with  the  tax  roll,  ascertain  that  it  is  correct 
Thereupon  the  town  treasurer  shall  make  aflSdavit  to  be  an- 
nexed to  such  statement  declaring  its  correctness  and  other 
specified  facts.  Sec  1114,  Stats.  (1898)..  The  sole  foun- 
dation for  any  supposed  duty  to  aflSx  signature  to  the  state- 
ment is  sec.  1113,  Stats.  (1898),  which  provides  that  the 
return  "may  be  made  in  tabular  form  and  varied  as  facts 
may  require,  but  when  so  made  shall  be,  as  nearly  as  con- 
venient, after  the  following  form."  The  illustrative  form 
embodied  in  the  section  shows  a  blank  at  the  end  for  treasur- 
er's signature.  We  do  not  think  the  language  of  this  section 
is  at  aU  mandatory.  If  the  required  facts  are  clearly  de- 
clared and  unambiguously  certified,  that  satisfies  the  pur^ 
pose  of  the  law.  While  the  steps  expressly  commanded  by 
the  statutes  must  be  taken  to  effect  a  valid  tax  sale,  we  cannot 
feel  justified  in  loading  the  process  of  collecting  public  reve- 
nues with  mere  matter  of  form  and  arrangement  which  the 
statutes  merely  suggest  but  do  not  expressly  require.     No 
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statute  does  so  oommand  signature  of  the  treasurer  at  the 
end  of  the  delinquent  list  or  statement,  but  one  does  require 
signature  and  oath  to  annexed  affidavit,  which,  we  are  pre- 
suaded,  furnishes  all  essential  authentication  and  identifica- 
tion. We  do  not  overlook  the  fact  that  in  Pier  v.  Oneida 
Co.  93  Wis.  463,  67  N".  W.  702,  it  was  said  that  the  omis- 
sion of  the  town  treasurer's  signature  to  the  tax  return,  to- 
gether with  two  other  specified  defects,  were  sufficient  to 
render  the  tax  sale  void.  But,  as  this  court  has  remarked 
with  reference  to  the  third  of  those  so-called  defects,  it  was 
not  decided  that  either  one  alon^  had  that  destructive  effect 
Allen  V.  Allen,  114  Wis.  615,  91  N.  W.  218.  As  one  of 
the  defects  mentioned  in  the  Pier  Case  was  undoubtedly  ef- 
fective, our  present  conclusion  that  the  failure  of  signature- 
to  the  tax  return  is  not  fatal  is  not  in  direct  conflict  with  the 
decision  there  made,  and  does  not  involve  a  departure  from^ 
the  rule  of  stare  decisis,  as  urged  by  the  respondents. 

(b)  It  is  objected  that  the  tax  certificates  and  the  delin- 
quent  statements  show  that  an  excessive  price  was  made  at 
the  tax  sale  by  adding  a  sum  under  heading  "Five  per  centum 
collection  fees"  to  the  amount  specified  in  the  delinquent 
return  under  a  heading  "Total  amount  of  tax."  No  con- 
tention is  made  but  that,  under  our  tax  statutes,  the  prop- 
erty is  to  be  sold  for  an  amount  which  shall  include  all  the 
taxes  levied  thereon,  plus  five  per  cent,  thereof  as  a  collection 
fee,  together  with  certain  costs  and  expenses  involved  in  mak- 
ing the  sale.  Sec.  1135,  Stats.  (1898).  The  contention 
is,  however,  that,  under  sec.  1112,  Stats.  (1898),  it  is  the 
duty  of  the  town  treasurer  to  insert  in  his  return  as  a  single 
item  under  the  heading  "Total  tax"  the  sum  of  such  taxes, 
with  the  five  per  cent  fee  added  to  them.  This  is  predicated 
upon  the  command:  "He  shall  make  out  a  statement  of  the 
taxes  so  remaining  unpaid,  including  the  five  per  cent  al- 
lowed by  law  for  collection  fees ;"  and  also  upon  the  fact  that 
in  the  form  suggested  by  sec.  1113,  Stats.  (1898),  there  is 
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i)ut  one  column  for  amounts,  and  that  is  headed  "Amoimt  of 
tax."  As  already  suggested,  we  are  ^ot  inclined  to  consider 
the  form  of  return  prescribed  in  sec.  1113  absolutely  man- 
datory, if  the  information  required  to  be  transmitted  and 
certified  is  intelligently  and  with  reasonable  certainty  con- 
veyed. It  surely  can  do  no  harm  that  ii\  that  return  is  set 
forth  in  a  separate  column  the  amount  of  the  tax  not  in- 
•cluding  the  five  per  cent  collection  fee,  and  in  another  ool- 
amm  the  amount  of  that  fee.  Indeed,  such  separation  would 
fieem  more  consistent  with  certain  steps  which  the  county 
treasurer  is  obliged  to  take  upon  the  basis  of  the  town  treaa- 
cirer's  delinquent  return;  as,  for  example,  by  sec.  1114,  Stats. 
(1898),  the  county  treasurer,  after  ascertaining  the  correct- 
ness of  a  delinquent  return,  is  to  give  credit  to  the  town 
treasurer  for  the  amount  of  the  delinquent  taxes,  exclusive  of 
the  five  per  cent  collection  fee ;  and  the  severance  of  that  fee 
from  the  body  of  the  taxes  occurs  at  other  stages  of  the  tax 
procedure.  These  acts,  of  course,  would  be  facilitated  by 
a  form  of  return  which  carried  the  two  parts  of  the  total  in 
separate  colunms.  When,  therefore,  a  delinquent  return 
presents  one  column  under  heading  of  "Total  tax*'  and  an- 
other column  under  heading  of  "Five  per  centum  collection 
fees,"  and  the  sum  of  the  two  amounts  is  made  the  basis  of 
the  tax  sale  by  the  county  treasurer  after,  as  the  law  requires, 
a  careful  comparison  by  him  of  the  delinquent  return  with 
the  tax  roll,  we  deem  it  clear  that  the  presumption  omnia  rile 
esse  acta  proBSumurdur  justifies  the  court  in  presuming  that 
the  amount  so  adopted  is  the  correct  total  of  the  true  tax  and 
the  legal  five  per  cent  collection  fee.  If  this  be  contrary  to 
the  fact  the  proof  is  easy,  for  the  tax  roll  of  the  town  remains 
a  county  record  as  accessible  as  the  very  records  of  the  tax 
sales  themselves,  and  it  is  certainly  no  undue  burden  to  cast 
upon  him  who  would  assail  the  integrity  of  the  proceedings 
of  public  officers  to  prove  the  error  which  he  asserts.  In 
the  instant  case  the  delinquent  return  was  still  more  ampli- 
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fied  than  in  the  form  just  suggested.  It  presents  a  series  of 
columns  still  further  classifying  and  itemizing  the  amount 
of  the  burdens.  Thus  it  contains  a  column  "State,  county, 
district,  and  town  taxes,"  and  then  a  column  "Road  district 
taxes.^'  Then  comes  the  column  "Total  amount  of  tax," 
and  then  the  column  "Five  per  centum  collection  fees." 
The  sum  contained  imder  the  heading  "Total  amount  of  tax" 
is  the  total  of  the  two  sums  under  the  headings  "Road  dis- 
trict tax"  and  "State,  coimty,  district,  and  town  taxes." 
This  serves  to  confirm  the  certainty  that  no  excess  five  per 
cent  was  included  in  the  present  sale  certificates,  for  cer- 
tainly there  is  no  presumption  that  these  specialized  taxes 
have  each  of  them  been  enhanced  five  per  cent  before  being 
brought  together  in  tiie  "Total  amount  of  tax"  column. 

Upon  this  subject  our  attention  is  urged  to  Pinkerton  v. 
/.  L.  Gaies  L.  Co.  118  Wis.  614,  95  K  W.  1089,  where  one 
of  the  grounds  of  invalidity  in  the  tax  proceeding  was  the  in- 
clusion of  an  item  described  in  the  opinion,  "For  an  ad- 
ditional amount  equal  to  five  per  cent  of  the  amount  of  the- 
return."  As  to  this  the  court  said:  "No  attempt  is  made 
to  justify  tiie  inclusion  of  such  additional  amount."  The 
printed  case  upon  that  appeal  does  not  aid  us  at  all  in  dis- 
covering the  true  state  of  the  tax  records,  and  obviously  the* 
court  was  led  to  the  inference  that  this  was  an  arbitrary  and 
additional  sum  in  excess  of  the  legal  five  per  cent  collection 
fee.  It  is  not  stated  in  that  case  that  it  was  even  described 
as  a  collection  fee.  We  did  not  in  that  case  at  all  consider 
or  decide  the  construction  to  be  given  to  a  delinquent  return 
which  contained  merely  a  column  described  as  "Total  tax" 
and  an  additional  column  for  "Five  per  centum  collection 
fee."  If,  as  seems  to  be  suggested  by  one  of  the  counsel  in 
this  case  who  was  also  counsel  in  that,  lie  court  was  in  fact 
dealing  with  but  a  single  five  per  cent  collection  fee  there,  we- 
must  deplore  that  the  record  was  in  such  shape  as  not  to- 
reasonably  inform  us  of  the  fact 
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(c)  It  is  shown  beyond  controversy,  in  fact  it  is  con- 
•ceded,  that  each  of  the  tax  certificates  upon  which  are  based 
any  of  the  plaintiff's  tax  deeds  did  contain  a  sum  of  twenty- 
five  cents  for  printer's  fee  for  publishing  the  notice  of  tax 
sale,  and  that  in  no  case  was  the  printer's  affidavit  of  publi- 
•cation  transmitted  within  six  days  after  the  fourth  publica- 
tion, although  such  affidavits  were  filed  before  the  sales  took 
place.  The  statute  then  existing  is  clear  and  unambiguous 
that  the  county  shall  not  be  liable  to  the  printer  for  such 
fee  in  the  event  of  failure  to  transmit  such  affidavit  within 
such  six  days.  Sec.  1132,  Stats.  (1898).  The  question 
was  carefully  considered  in  Chippewa  River  L.  Co.  v.  J*  L. 
Gates  L.  Co.  118  Wis.  345,  94  N.  W.  37,  95  N.  W.  954, 
where  inclusion  of  the  printer's  fee,  in  such  case,  in  the 
amount  for  which  the  land  was  sold  and  which  the  purchasers 
at  the  tax  sale  were  required  to  pay,  was  held  to  render  ir- 
regular and  invalid  the  certificates  and  deeds  based  thereon. 
That  case  is  entirely  conclusive  against  the  present  deeds 
under  which  the  plaintiff  claims,  and  they  were  therefore 
properly  held  irregular  and  invalid  by  the  trial  court 

Some  contention  is  made  that  the  fatal  character  of  the 
inclusion  of  this  fee  has  been  purged  by  ch.  35,  Laws  of 
1905.  That  statute,  which  went  into  effect  March  28,  1905, 
amended  sec.  1132,  Stats.  (1898),  so  as  to  merely  require 
that  the  printer's  affidavit  be  transmitted  on  or  before  the 
date  fixed  for  the  tax  sale,  and  by  a  second  section  provided : 

"Whenever  any  printer  shall  have  in  good  faith  heretofore 
published  the  statement  and  notice  required  by  sec.  1132  of 
the  Statutes  of  1898  and  has  been  paid  by  the  county  for  such 
services  and  has  neglected  to  transmit  the  affidavit  of  such 
publication  to  the  county  treasurer  within  the  time  required 
by  said  sec.  1132,  such  payment  to  said  printer  by  said 
-county  is  hereby  declared  valid  and  no  part  of  the  same  can 
be.  recovered  from  said  printer  by  said  county." 

We  can  find  nothing  in  this  statute  which  even  attempts 
to   change  the  relative   rights   of  landowner   and  tax-title 
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claimant  as  they  existed  before  its  enactment  So  far  as 
any  retroactive  effect  is  declared,  it  applies  only  to  tiie  re- 
lations between  printer  and  the  county.  If  the  statute  were 
much  more  ambiguous  it  would  still  be  our  duty  to  give  it 
such  construction,  for  we  should  be  slow  to  believe  that  the 
legislature  had  attempted  to  make  valid  an  invalid  tax  deed, 
thus  'transposing  what  before*  its  enactment  was  a  mere  lien 
upon  land  into  an  absolute  title,  to  clear  deprivation  of  the 
owner  of  his  property.  Further,  in  the  present  case  the  judg- 
ment appealed  from  had  been  entered  and  fully  perfected 
before  this  statute  took  effect;  hence,  whatever  new  rule  of 
law  might  have  been  established  thereby,  it  could  not  import 
error  into  a  judgment  already  entered. 

2.  To  avert  the  result  of  the  invalidity  of  her  tax  deeds, 
appellant  urges  certain  reasons  why  respondents  should  be 
precluded  from  attacking  them. '  First  among  these  is  the 
asserted  fiduciary  character  of  respondents'  title  and  the  con- 
structive trust  imposed  thereon  in  favor  of  the  appellant, 
which  has  already  been  mentioned,  and  plaintiff's  inability 
under  her  pleadings  to  predicate  any  rights  thereunder  de- 
clared. She  also  contends,  especially  as  against  defendants^ 
counterclaim,  that  by  reason  of  lapse  of  more  than  three 
years  from  the  record  of  respondents'  tax  deeds  any  suit 
based  thereon  is  barred  by  sec  1187,  Stats.  (1898).  This 
contention  is  fully  considered  in  the  opinion  by  my  brother 
SiEBECKEE,  and  overruled,  in  the  accompanying  case  of  Van 
Ostrand  v.  Cole  (ante,  p.  446). 

Next  appellant  asserts  irregularities  in  defendants'  tax 
deeds,  and  assigns  error  upon  the  rulings  of  the  trial  court 
that  she  could  not  impair  defendants'  right  either  to  attack 
her  tax  deeds  or  to  claim  recovery  under  their  own  by  prov- 
ing such  irregularities.  This  ruling  was  rendered  effective 
by  excluding  evidence  of  such  defects,  and  was  based  upon 
sec.  1188,  Stats.  (1898),  on  which  respondents  now  rely. 
Plaintiff's  claim  of  title,  it  must  be  remembered,  at  least  as 
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offered  to  be  shown  by  evidence,  included  the  title  existing 
prior  to  the  defendants'  tax  deeds  and  also  title  arising  upon 
tax  deeds  subsequent  to  defendants'.  As  to  the  first,  any  af- 
firmative attack  upon  defendants'  tax  deeds  is  so  clearly  ex- 
cluded by  the  first  portion  of  sec.  1188,  Stats.  (1898),  as  to- 
preclude  debate  or  difference  of  opinion:  "No  action  shall 
be  maintained  by  the  former  ovmer  or  any  person  claiming 
under  him  to  recover  the  possession  ...  or  to  avoid  such 
[tax]  deeds."  But  the  further  language  of  the  same  section 
is  hardly  less  unambiguous  and  conclusive  in  excluding  any 
attack  by  the  holder  of  a  subsequent  tax  deed  upon  the  efficacy 
of  a  tax  deed,  duly  recorded  for  three  years,  to  create  in  the 
grantee  a  complete  legal  title.  That  section  provides  that 
such  deed,  if  fair  on  its  face,  "shall  be  conclusive  evidence 
of  the  existence  and  legality  of  all  proceedings  from  and  in- 
cluding the  assessiiient  of  the  property  for  taxation  up  U> 
and  including  the  execution  of  such  deed."  When  the  ex- 
istence and  l^ality  of  all  such  proceedings  are  established^ 
as  by  the  presumption  they  are,  then,  by  virtue  of  sec.  1176^ 
Stats.  (1898),  such  deed  "shall  vest  in  the  grantee  an  abso- 
lute estate  in  fee  simple  in  such  land."  The  unreasonable- 
ness of  a  contention  that,  while  a  tax  deed  after  the  three- 
year  limitation  may  have  become  conclusive  as  against  all 
former  rights  and  titles,  still  one  holding  by  an  invalid  subse- 
quent tax  deed  can  attack  it  and  prove  that  it  is  in  fact  in- 
valid, is  apparent  when  we  contemplate  the  results  of  such  a 
holding.  If  it  can  be  so  adjudged  invalid,  then  it  convey* 
no  titie,  and  yet,  by  virtue  of  the  conclusiveness  of  the  statute 
of  limitations,  it  has  been  many  times  held  that  complete 
title  is  conclusively  vested.  The  result  would  be  that,  while 
all  former  titles  were  cut  off,  no  titie  existed  in  the  grantee 
in  that  tax  deed,  and,  conceding  the  invalidity  of  the  subse- 
quent tax  deed,  no  title  exists  in  the  grantee  thereof — ^a  situ- 
ation apparently  insolvable  save  by  forcible  occupation  for 
ten  years.     The  true  rule,  as  gleaned  from  sees.  1187  and 
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1188,  is  that  when  a  tax  deed,  fair  on  its  face  and  free  from 
the  so-called  jurisdictional  objections  and  those  defined  in 
sec.  1189,  has  been  recorded  for  three  years,  a  new  legal  title 
in  fee  simple  is  created  in  the  grantee  as  against  all  the 
world.  If,  by  reason  of  nonpayment  of  subsequent  taxes, 
a  later  sale  is  made,  that  sale  does  not  act  upon  any  rights 
connected  with  the  title  preceding  the  established  tax  deed, 
but  acts  upon  and  cuts  off,  o(r  fails  to  out  off,  according  to 
legality  of  the  proceedings,  merely  the  tax  title  which  has 
been  created,  as  above  described.  Hotson  v.  Wetherby,  88 
Wis.  324,  334,  60  K  W.  423;  Sloan  v.  Rose,  101  Wis.  523, 
527,  77  N.  W.  895;  Kennan  v.  Smith,  115  Wis.  463,  91 
K  W.  986;  OezikoUhi  v.  Prydrychowicz,  120  Wis.  369,  98 
K  W.  211 ;  Wis.  River  L.  Co.  v.  Paine  L.  Co.  130  Wis. 
393,  110  N.  W.  220.  We  cannot  doubt  that  the  court  cor- 
rectly ruled  with  reference  to  the  assaults  upon  the  regular- 
ity of  defendants'  tax  deeds. 

3.  Appellant  presents  an  apparently  sincere  argument  to 
the  effect  that,  by  the  judgment  in  this  case,  she  is  deprived 
of  property  without  due  process  of  law,  to  the  breach  of 
the  prohibition  contained  in  the  federal  constitution  and  its 
amendments  prohibiting  a  state  from  enacting  any  law  hav- 
ing that  effect.  The  respects  in  which  this  constitutional 
right  of  property  is  claimed  to  have  been  invaded  are  two: 
First.  The  contention  is  presented  that  by  virtue  of  sees. 
1176,  1191,  Stats.  (1898),  the  county  and  its  grantee,  the 
plaintiff,  were  vested  with  complete  title  in  fee  simple  to 
the  lands  involved  under  her  tax  deeds,  and  that  judgment 
taking  such  land  away  from  her  therefore  deprives  her  of 
her  property.  It  is  true  that  sec.  1176  does  provide  that 
the  tax  deed  ''shall  vest  in  the  grantee  an  absolute  estate  in 
fee  simple  in  such  land."  Sec.  1191,  however,  merely  pro- 
vides that  land  should  be  exempt  from  taxation  when  the 
coimty  shall  have  received  a  tax  deed  and  shall  hold  un- 
redeemed tax  certificates  for  at  least  two  ensuing  years.  It 
Vol.  131—30 
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ought  to  be  apparent  at  a  glanoe  to  appellant's  counsel,  as 
well  as  to  others,  that  the  absolute  fee  simple  ascribed  to  a 
tax  deed  by  sec.  1176  is  dependent  upon  the  validity  of  that 
deed.  No  absolute  fee^simple  title  is  conferred  by  an  un- 
lawful or  invalid  deed,  save  as  it  may  result  from  the  limita- 
tions prescribed  by  other  statutes.  Hence,  when  it  is  estab- 
lished that  the  tax  deeds  under  which  plaintiff  claims  were 
invalid  and  have  not  been  cured  by  limitation  periods,  it 
results  that  she  had  no  title,  and  therefore  none  is  talcen 
from  her.  Further  than  this,  however,  any  loss  of  property 
which  appellant  supposed  she  had,  results  from  the  judg- 
ment of  a  court  of  competent  authority,  having  full  juris- 
diction of  the  subject  matter  and  of  the  parties  in  the  action, 
where  the  appellant  had  full  opportunity  to  be  heard,  and, 
as  we  judge  from  the  record,  was  heard  to  an  adequate,  if 
not  excessive,  extent  Such  proceeding  is  the  most  complete 
due  process  of  law  known  to  common-law  juiisprud^ice. 
Hence  this  contention  of  appellant  must  be  overruled. 

The  second  invasion  of  die  guarantees  of  the  federal  con- 
stitution is  predicated  upon  the  fact  that  in  1899,  after  ap- 
pellant had  acquired  her  tax  certificates  and  had  recorded 
the  first  of  the  tax  deeds  upon  which  she  rests,  but  before 
any  limitation  period  had  run  in  protection  thereof,  the 
term  of  limitation  prescribed  by  sea  llSda,  Stata.  (1898), 
was  enlarged  by  the  substitution  of  three  years  in  place  of 
nine  months,  so  that  her  deed  would  not  become  impregnable 
to  the  particular  form  of  attack  covered  by  that  section  so 
soon  as  under  the  law  existing  at  the  time  of  its  issue.  There 
are  two  complete  answers  to  this  complaint  of  appellant: 
First.  Sec  1189a  regulates  the  limitation  only  of  actions  to 
attack  a  tax  deed  because  void  on  its  face.  This  action  con- 
oedes  the  prima  facie  validity  of  appellant's  deed,  and  is 
therefore  wholly  unaffected  by  that  section  or  by  the  amend- 
ments thereof.  Another  complete  answer,  however,  is  that, 
until  a  statute  of  limitation  has  completely  run  so  as  to  vest 
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title  by  excluding  the  possibility  of  attack  thereon,  the  pe- 
riod of  limitation  is  wholly  within  the  province  of  a  state 
l^slature,  and  is  not  controlled  by  the  federal  provisions 
against  either  the  impairment  of  the  obligations  of  contract 
or  the  deprivation  of  property  without  due  process  of  law, 
provided,  of  course,  a  reasonable  time  be  allowed  after  the 
new  enactment  for  bringing  actions  if  the  time  be  shortened. 
Wood,  Lim.  (3d  ed.)  84;  Koshkonong  v.  Burton,  104  U.  S. 
668;  Campbell  v.  Holt,  115  U.  S.  620,  628,  6  Sup.  Ct.  209; 
Wheeler  v.  Jackson,  137  U.  S.  245,  11  Sup.  Ct  76 ;  Relyea 
V.  Tomahawk  P.  &  P.  Co.  102  Wis.  801,  805,  78  N.  W. 
412;  Lawfon  v.  Waiie,  103  Wis.  244,  257,  79  K.  W.  321. 

We  find  nothing  in  the  record  which  can  justify  a  reversal 
of  the  judgment 

By  the  Cowrt. — Judgment  affirmed. 

A  motion  for  a  rehearing  was  denied  April  30,  1907, 


Goon  Land  Company,  Respondent,  vs.  Colb,  Appellant 

January  29—ApHl  30,  1907, 

Corporations:  Married  woman  as  incorporator. 

Under  sec.  1771,  Stats.  (1898),  providing  that  "three  or  more  adult 
persons,  resident  of  this  state,  may  form  a  corporation,"  etc.,  a 
married  woman  may  be  an  incorporator,  even  though  her  hus- 
band also  is  one. 

Appeal  from  a  judgment  of  the  circuit  court  for  Price 
county:  A.  J.  Vinje,  Judge.     Affirmed. 

Thid  id  an  action  in  ejectment  Plaintiff,  a  corporation, 
demanded  possession  of  the  premises,  damages  for  the  unlaw- 
ful detention,  and  for  costs.  Defendant  in  his  amended 
answer  denies  the  legal  and  due  incorporation  of  the  plaint- 
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iff,  in  that  two  of  the  three  inoorporators  were  husband 
and  wife  at  the  time  the  corporation  was  formed.  Plaintiff 
submitted  evidence  of  incorporation  and  evidence  showing 
title  through  tax  deeds  recorded  April  17,  1895,  and  on  May 
31,  1895.  This  evidence  was  objected  to  on  the  ground 
that  the  incorporation  was  invalid  as  above  stated,  and,  as 
to  the  tax  deeds,  on  the  ground  that  the  action  was  barred 
under  sec  1187,  Stats.  (1898).  These  objections  were  over- 
ruled. 

Defendant's  title  was  based  on  tax  deeds  recorded  May  29, 
1902,  on  a  tax  deed  recorded  June  1, 1904,  and'on  a  tax  deed 
issued  June  13,  1903.  Evidence  of  title  through  which  de- 
fendant claimed,  originating  more  than  three  years  before  the 
recording  of  the  tax  deeds  through  which  plaintiff  claimed, 
was  rejected  by  the  court  Plaintiff  introduced  evidence  of 
the  tax  proceedings  prior  to  the  issuance  of  defendant's  deeds, 
from  which  it  appeared  that  there  were  irregularities  in  the 
return  of  the  delinquent  taxes  by  the  town  treasurers.  These 
irregularities  consisted  in  the  failure  of  the  town  treasurers 
to  subscribe  the  return  at  the  end,  in  the  omission  of  a  return 
of  the  delinquent  personal  taxes  with  the  delinquent  taxes  on 
real  estate,  or  a  return  that  there  were  none,  and  in  incom- 
plete and  indefinite  descriptions,  in  not  repeating  town,  range, 
and  section  descriptions  for  each  parcel.  The  proof  of  publi- 
cation was  defective  in  not  stating  that  the  notices  had  been 
published  "once  in  each  week  for  four  successive  weeks"  prior 
to  the  date  of  sale,  and  in  a  newspaper  which  has  been  pub- 
lished "regularly  and  continuously  .  .  .  once  in  each  calen- 
dar week  for  at  least  two  years  before  the  date  of  such'notice." 
Sec.  1130,  Stats.  (1898).  The  proof  of  publication  was  not 
transmitted  to  the  counly  treasurer  within  six  days  after  the 
last  publication  of  the  notice — sec  1132,  Stats.  (1898)  ;  and 
one  item  in  the  charge  included  in  making  the  sale  was  a 
printer's  fee  of  twenty-five  cents. 

Defendant  alleged,  and  on  the  trial  urged,  that  the  action 
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was  barred  uncler  the  provisions  of  sees,  1187,  1188,  1210?i, 
and  1189a,  Stats.  (1898). 

By  the  judgment  of  the  court  defendant  was  allowed  the 
sums  he  had  paicl  for  taxes,  interest,  and  charges  in  procuring 
his  tax  deeds  and  the  amounts  paid  in  subsequent  tax  sales. 
Plaintiff  was  allowed  costs.  This  is  an  appeal  from  the  judg- 
ment 

Bublee  A.  Cole,  for  the  appellant 

For  the  respondent  there  was  a  brief  by  Barry  &  Barry, 
and  oral  argument  by  Jf .  Barry, 

The  following  opinion  was  filed  February  19, 1907: 

SiBBEOKEB,  T.  In  this  case  appellant  raises  all  of  the  ques- 
tions presented  in  the  case  of  Van  Ostrand  v.  Cole,  ante, 
p.  446,  110  K  W.  891.  Weldnd  the  facts  bearing  on  these 
questions  are  the  same  in  the  two  cases,  and  the  decision 
upon  them  in  the  companion  case  rules  this  one  in  respect  to 
all  the  questions  so  presented. 

Appellant,  however,  raises  the  question  that  plaintiff  has 
no  corporate  existence  and  hence  cannot  maintain  this  action. 
Sec.  1771,  Stats.  (1898),  provides  that  "three  or  more  adult 
persons,  residents  of  this  state,  may  form  a  corporation'^  in 
the  manner  and  for  the  purposes  therein  provided.  The  claim 
is  made  that  married  women  are  not  empowered  within  the 
provisions  of  this  law  to  exercise  the  rights  of  an  "adult"  per- 
son, and  that,  if  a  married^  woman  is  empowered  to  exercise 
the  rights  of  an  "adult"  person  under  the  provisions  of  this 
statute,  still  plaintiff's  alleged  incorporation  is  invalid  be- 
cause two  of  the  three  "adult"  persons  who  attempted  to  in- 
corporate were  at  the  time  of  its  organization  husband  and 
wife.  The  act  of  forming  a  corporation  as  provided  by  this 
statute,  as  between  the  parties  to  the  undertaking,  is  in  its 
nature  contractual.  In  this  view  it  seems  a  natural  conse- 
quence that  any  three  adult  persons  having  the  power  to  con- 
tract may  form  a  corporation  upon  compliance  with  and  in 


1 


470         SUPREME  COURT  OF  WISCONSIN.       [Apb. 

Good  Land  Co.  v.  Cole,  131  Wi&  467. 

the  manner  prescribed  by  the  statute.  Appellant  suggests 
that  a  married  woman's  common-law  disabilities  to  contract 
persist  as  to  the  exercise  of  this  right.  The  acts  involved  in 
forming  a  corporation  and  in  becoming  a  stockholder  in  it  are 
alike  it,  their  character,  and  no  valid  reason  is  suggested  w^iy 
the  statutes  removing  the  common-law  disabilities  of  married 
women  should  not  apply  with  equal  force  to  both,  and,  if  she 
is  empowered  to  make  contracts  respecting  the  purchase  and 
ownership  of  stock  in  a  corporation,  it  seems  but  a  l<^cal  in- 
ference that  she  may  be  a  corporator  of  a  proposed  corpora- 
tion. The  right  to  acquire,  own,  and  transfer  property  and 
to  conduct  her  separate  business  as  if  she  were  unmarried  in- 
volves the  exercise  of  privil^es  in  their  nature  like  those  in- 
volved in  acquiring  the  right  to  exercise  the  corporate  powers> 
and  privileges  bestowed  by  the  statute.  We  are  cited  to  no 
authority,  and  from  our  investigation  it  seems  this  question 
has  but  seldom  called  for  judicial  determination. 

In  Bundy  v.  Cocke,  128  U.  S.  186,  9  Sup.  Ct.  242,  the 
competency  of  a  married  woman  to  become  a  shareholder  in 
a  corporation  was  involved,  and  it  was  held  that  the  statute  of 
Arkansas  removing  the  common-law  disabilities  of  a  married 
woman  as  to  contracts  respecting  her  separate  property  and 
business  enabled  her  to  assume  such  obligations.  In  an  opin- 
iion  of  the  attorney  general  of  Pennsylvania,  reported  in  1& 
Pa.  Co.  Ct  Bep.  492,  the  qualification  of  a  married  woman 
to  become  a  corporator  of  a  proposed  corporation  under 
the  Pennsylvania  statute  was  presented,  and  the  conclusion 
reached  that  the  married  woman's  act  of  that  state,  removing^ 
the  common-law  disabilities  by  reason  of  coverture,  enabled 
her  to  beccone  a  corporator  of  a  corporation  upon  the  ground 
that  such  a  right  grew  out  of  the  contractual  capacity  be- 
stowed upon  her  by  such  enabling  laws.  10  Cyc.  166,  F,  4;. 
Witters  v.  Bowles,  38  Fed.  700.  The  power  of  a  married 
woman  to  exercise  the  right  to  contract  concerning  her  sepa- 
rate property  and  business  is  fully  established  by  the  law  of 
this  state  and  needs  no  further  discussion.    See  Kriz  v.  Peege,. 
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119  Wis.  105,  95  K  W.  108;  Citizens"  L.  &  T.  Co.  v.  Witte, 
116  Wis.  60,  92  N.  W.  443,  and  cases  there  cited.  We  are 
of  the  opinion  that  the  term  "adult  persons,"  as  used  in  sea 
1771,  Stats.  (1898),  includes  a  married  woman,  and  that  she 
has  the  right  to  be  a  corporator  of  a  corporation  under  the 
laws  of  this  state. 

It  is  urged  that  the  decision  in  Fuller  &  F.  Co.  v.  Mc- 
Henry,  83  Wis.  573,  68  N.  W.  896,  where  it  is  held  that  a 
husband  and  wife  cannot  form  a  copartnership,  because  the 
legislature  did  not  intend  that  sudi  relations  as  flow  from  a 
copartnership  in  trade  should  exist  between  them,  controls 
the  situation  presented  here.  The  question  there  involved 
was  whether  the  common-law  disability  of  a  wife  to  form  a 
copartnership  with  her  husband  had  been  removed,  and  it 
was  held  that  the  married  woman's  act  did  not  contemplate 
the  removal  of  this  particular  disability.  The  decision  went 
upon  the  ground  that  the  legislation  upon  this  subject  con- 
templated "that  the  gains  the  wife  should  make  in  the  exer- 
cise of  her  limited  business  powers  should  be  her  sole  and  sep- 
arate properly,  and  not  be  in  any  way  subject  to  the  inter- 
ference, control,  or  disposal  of  her  husband."  The  decision 
places  stress  upon  the  point  that  the  partnership  relation 
would  enable  the  husband  to  exercise  control  over  a  wife's 
property  contributed  to  a  partnership  such  as  the  statutes  seek 
to  prevent,  and  thus  frustrate  the  objects  of  these  enabling 
statutes.  These  reasons  do  not,  however,  apply  to  the  case  be- 
fore us.  The  investment  by  a  wife  of  her  separate  property 
in  a  corporation  in  which  she  and  her  husband  are  corpo- 
rators gives  the  husband  no  control  over  it  by  reason  of  their 
relation  to  the  corporation.  A  stockholder  does  not  hold  the 
relation  of  a  copartner  to  the  corporation  or  to  the  other 
holders  of  stock  in  the  corporation.  Ownership  of  stock  or 
an  interest  in  the  corporate  property  by  a  married  woman 
gives  her  husband,  though  he  may  also  own  stock  in  the  cor^ 
poration,  no  right  to  control  her  separate  property  or  to  man- 
age her  separate  business.    1  Cook,  Corp.  (5th  ed.)  §§  10, 11 ; 
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10  Cyc.  8T3.    We  must  hold  ihat  the  fact  that  Anna  A.  Van 
Ostrand  was  a  corporator  of  the  plaintiff  corporation  does  not 
affect  its  legal  existence. 
By  the  Court. — Judgment  affirmed. 

A  motion  for  a  rehearing  was  denied  April  30, 1907. 


Ott,  Appellant,  vs.  Boeing,  Executor,  Respondent 

January  SI — April  SO,  1907. 

(I77)  CantracU:  For  services:  Acceptance:  Partnership:  ConstruO' 
tion:  Limitations:  When  cause  of  action  accrues:  Demand  0I 
performance:  Laches:  Estates  of  decedents,  (8-11)  Appeal: 
When  jurisdiction  of  supreme  court  terminates:  Remitting  rec- 
ord: Motions,  when  must  J>e  m>ade. 

1.  Defendant's  testator,  6ne  P.,  having  a  stock  of  dry  goods  worth 

about  $10,000,  proposed  to  plaintiff  that  if  the  latter  would  go 
with  him  to  another  city  where  he  intended  to  establish  a  dry 
goods  business,  and  would  remain  with  him  until  he  should 
be  able  to  draw  from  the  concern  |10,000,  besides  "keeping 
the  stock  up"  and  paying  expenses,  he  would  pay  plaintiff  $15 
per  week,  and  when  he  should  be  able  to  draw  from  the  busi- 
ness as  aforesaid  he  would  give  plaintiff  a  one-fourth  interest 
in  the  store,  this  being  intended  as  additional  pay,  and  plaint- 
iff being  expected  to  use  his  best  endeavor  to  "make  the  store 
the  greatest  success  possible."  Plaintiff  at  once  commenced, 
and  until  P.'s  death  continued,  to  comply  on  his  part  with  the 
terms  of  the  proposal.  Held,  sufficient  to  show  that  plaintiff 
accepted  the  proposal  as  a  whole  and  not  merely  as  to  the 
weekly  compensation. 

2.  No  partnership  in  prcesenti  was  created  by  such  proposal  and  its 

acceptance. 

3.  By  the  phrase  "keeping  the  stock  up,"  in  the  contract,  was 

meant  the  maintenance  of  such  a  volume  and  variety  of  mer> 
chandise  as  would  best  promote  the  ultimate  purpose  of  making 
the  store  the  greatest  success  possible. 

4.  Not  until  P.,  in  the  exercise  of  honest  and  reasonable  Judgment, 

deemed  that  he  was  able  to  draw  $10,000  from  the  concern,  con- 
sistently with  keeping  the  most  advisable  volume  of  business. 
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would  plaintiff  have  the  right,  under  the  contract,  to  demand 
the  transfer  of  a  one-fourth  interest. 

5.  The  fact  that  for  about  seventeen  years  after  the  making  of  the 

contract,  and  until  his  death,  P.  refrained  from  drawing  the 
$10,000,  and  kept  it  in  the  business  to  enable  the  adrancement 
and  increase  thereof,  shows  conclusively,  as  against  him  and  his 
personal  representatives,  that  the  time  did  not  come  during  his 
life  when  he  was  able  to  withdraw  said  sum  and  "keep  the 
stock  up,"  in  the  contractual  sense  of  those  words;  hence  that 
no  cause  of  action  upon  the  contract  or  for  breach  of  it  arose 
in  his  lifetime,  against  which  any  statute  of  limitation  ran. 

6.  Until  a  demand  by  the  plaintifC  and  refusal  by  P.  to  perform  the 

contract  according  to  its  terms,  or  until  repudiation  of  the 
agreement  by  P.,  no  cause  of  action  at  law  for  money  could 
accrue  to  the  plaintiff;  and  the  statute  of  limitations  would  not 
begin  to  run  u^til  the  cause  of  action  hkd  accrued. 

7.  Plaintiff's  failure  to  demand  transfer  to  him  of  a  one-fourth 

interest  in  the  business  during  P.'s  lifetime, — he  having  no 
reason  to  suppose  that  P.  was  acting  otherwise  than  in  good 
faith  in  continuing  to  postpone  the  time  for  withdrawal  of 
the  $10,000, — did  not,  under  all  the  circumstances,  constitute 
laches  on  the  part  of  the  plaintiff,  precluding  his  recovery  of 
the  value  of  said  interest- after  P.'s  death. 

8.  When  the  record  upon  an  appeal  to  the  supreme  court  has  been 

regularly  transmitted  to  and  filed  with  the  court  from  which 
it  originally  came,  the  Jurisdiction  of  the  supreme  court  over 
the  cause,  as  also  to  vacate  or  modify  its  own  Judgment,  is  at 
an  end. 

9.  Under  sec.  3071,  Stats.  (1898),  it  is  the  duty  of  the  clerk  of  the 

supreme  court  to  remit  the  papers  in  a  case  to  the  trial  court 
within  sixty  days  after  the  decision  of  the  appeal,  unless  the 
court  directs  them  to  be  retained  to  enable  a  party  to  move  for 
a  rehearing;  and  at  the  expiration  of  the  sixty  days  if  no  such 
direction  has  been  given,  or  whenever,  without  disobedience 
of  any  rule  or  order  of  the  court,  the  clerk  actually  transmits 
the  papers  within  the  sixty  days  and  they  are  filed,  in  the  court 
below,  the  Jurisdiction  of  the  supreme  court  is  terminated. 

10.  The  termination  of  the  Jurisdiction  of  the  supreme  court  when 

the  record  has  been  transmitted  as  stated  does  not  aftect  its 
power  to  correct  the  mere  record  of  its  Judgment  so  as  to  make 
the  record  properly  express  such  Judgment 

11.  Under  Supreme  Court  Rule  42  all  motions  in  the  nature  of  a 

motion  for  a  rehearing  (as  one  to  modify  the  Judgment  or 
mandate)  are,  like  motions  strictly  for  a  rehearing,  to  be  made 
within  the  thirty  days  during  which,  by  Rule  37,  in  all  cases 
the  papers  are  directed  to  be  retained. 
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Appeal  from  a/  judgment  of  the  circuit  court  for  Ashland 
county :  E.  B.  Belden,  Judge.    Reversed. 

A  claim  filed  in  county  court  againat  the  estate  of  Franklin 
J.  Pool,  deceased,  there  disallowed,  and  appealed  to  the  cir- 
cuit court,  where  the  case  was  tried  without  a  jury.  It  ap- 
peared, substantially  without  dispute,  that  in  1887  the  de- 
ceased was  engaged  in  business  at  Chicago  as  a  dry  goods  mer- 
chant, and  proposed  removing  his  residence  and  business  ta 
Ashland,  Wisconsin.  He  had  a  stock  showing,  by  inventory, 
about  $19,000,  which,  in  conference  with  the  plaintiff,  was 
deemed  to  be  worth  approximately  $10,000.  He  wrote  the 
plaintiff  on  October  17,  1887,  the  following  proposal: 

"If  you  will  go  with  mje  to  Ashland  and  remain  with  me 
until  I  shall  be  able  to  draw  from  the  concern  the  sum  of  ten 
thousand  dollars  besides  keeping  the  stock  up  and  paying  per- 
sonal and  store  expenses  I  will  pay  you  fifteen  dollars  per 
week,  and  at  the  end  of  such  time  as  I  may  be  able  to  draw 
from  the  business  as  above  stated,  I  will  give  you  a  one-fourth 
interest  in  the  store.  This  is  intended  as  additional  pay,, 
and  you  are  expected  to  use  your  best  endeavor  at  all  times  to 
make  the  store  the  greatest  success  possible." 

Plaintiff  accordingly  went  with  deceased  to  Ashland,  where 
a  dry  goodd  business  was  established  in  the  name  of  F.  J. 
Pool,  and  so  conducted  thenceforward  to  the  time  of  Pool's 
death  in  July,  1904.  Plaintiff  drew,  through  all  that  time, 
compensation  of  $15  a  week,  except  that,  from  some  date  in 
1900,  he  was  paid  $17.31  a  week — ^by  what  arrangement  is 
not  shown  by  reason  of  exclusion  of  plaintiff's  testimony.  He 
retained  at  all  times  the  written  proposal  above  stated,  but 
there  is  no  evidence  that  the  subject  was  ever  referred  to  be- 
tween him  and  Pool.  The  business  management  was  entirely 
with  Pool,  but  plaintiff  was  distinguished  from  other  clerks 
by  being  placed  in  command  thereof  whenever  Pool  was  ab- 
sent, and  by  having  the  duly  generally  of  supervising  all  de- 
tails arising  in  the  sale  of  goods.  He  was  also  distinguished 
by  the  fact  that  he,  alone,  carried  a  key  to  the  store,  opened  it 
in  the  morning  and  frequently  fastened  it  up  at  night 
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The  business  prospered,  and  was  steadily  enlarged  in  vol- 
ume so  that  the  net  balance  of  book  assets  appearing  by  the* 
inventory  of  1889  was  $29,000 ;  in  1890  $37,000 ;  in  1896- 
$19,000;  in  1897  $7i,000,  and  thence  increased  until  at  the 
time  of  Pool's  death  such  balance  was  $119,000, — the  smalT 
amount  shown  in  1896  being  due  to  a  fire  which  destroyed  a 
large  part  of  the  stock  on  hand,  for  which,  however,  some 
$50,000  of  insurance  was  collected  and  entered  into  the  foot- 
ing of  the  following  year,  1897.  Pool  never  withdrew  any^ 
money  from  the  business,  except  trifling  amounts  for  current 
family  expenses,  which  were  chai^d  to  him  on  his  books,  and 
goods  from  the  store  taken  and  used  by  his  family,  for  which 
no  charge  whatever  was  made,  until  about  the  year  1900, 
when  he  purchased  some  real  estate  in  Ashland,  not  for  the- 
purposes  of  the  business,  and  drew  out  $2,500  to  pay  therefor. 
After  the  recovery  of  the  insurance  money  and  in  1896  he 
loaned  to  or  deposited  with  J.  V.  Farwell  &  Co.,  from  whom 
he  had  always  bought  large  quantities  of  goods,  the  sum  of 
$15,000,  entering  the  same  as  a  charge  on  the  books  of  the 
company  and  taking  a  demand  due  bill  therefor,  which  was 
at  all  times  treated  as  a  business  asset.  This  loan  remained 
up  to  the  time  of  his  deatL  > 

Immediately  after  Pool's  death  plaintiff,  by  virtue  of  the- 
opportunities  of  his  position,  was  in  apparent  physical  pos- 
session of  the  store  and  property,  and  notified  the  widow  and 
adult  son  that  he  claimed  to  be  in  lawful  possession  by  virtue- 
of  his  one-quarter  interest  therein  in  pursuance  of  the  writing 
above  set  forth.  The  attorneys  for  the  respeotive  parties  con- 
ferred, and,  in  order  to  avoid  unseemly  dash  and  injury  to- 
the  business,  plaintiff  surrendered  up  the  manual  possession 
to  the  representatives  of  Pool  upon  an  agreement  that  no- 
rights  should  be  lost  thereby,  and  thereupon  presented  claim 
to  the  county  court  which,  as  amended  in  pleading  in  the  cir- 
cuit court,  is  somewhat  ambiguous.  It  is,  apparently,  a  claim 
for  $30,000  in  money  as  the  value  of  a  one-quarter  interest 
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in  the  entire  assets  of  the  business ;  such  one  quarter  having 
been  taken  and  being  held  by  the  representatives  of  Pool. 

The  court  found  that,  as  early  as  the  inventory  of  1889, 
Pool  was  able  to  draw  from  the  oonoem  the  sum  of  $10,000, 
besides  keeping  the  stock  up  and  paying  the  store  and  per- 
sonal expenses,  and  that  more  than  six  years  before  hia  death 
he  did  draw  from  the  concern  more  than  $10,000,  referring 
to  the  loan  to  Farwell ;  and,  as  conclusion  of  law,  that,  if  ever 
valid,  the  claim  of  the  plaintiff  is  barred  by  the  statute  of  lim- 
itations. In  an  opinion  jQled  by  the  trial  court  some  other 
grounds  of  disallowance  are  stated.  Judgment  was  thereupon 
-entered  disallowing  plaintiff's  daim,  from  which  he  brings 
this  appeal. 

For  the  appellant  there  were  briefs  by  Sanborn,  Lamoreux 
4&  Pray,  attorneys,  and  Burr  W,  Jones  and  H.  B.  Walmsley, 
of  counsel,  and  oral  argument  by  Mr.  Jones,  Mr.  F.  B.  Lam- 
oreux,  and  Mr.  Walmsley. 

For  the  respondent  there  was  a  brief  by  TomJcins,  Tomkins 
<&  Garvin,  and  oral  argument  by  W.  M.  TomJcins.  ' 

The  following  opinion  was  filed  February  19,  1907 : 

Dodge,  J.  1.  The  first  position  contended  for  by  respond- 
ent, and  adopted  by  trial  court  in  an  opinion  filed,  was  to  the 
effect  t^at  the  evidence  did  not  disclose  an  acceptance  by  the 
plaintiff  of  the  written  proposition  quoted  in  the  statement  of 
facts,  except  as  to  the  $15  per  week  compensation.  The  evi- 
dence on  the  subject  is  that  the  plaintiff  received  this  proposi- 
tion and,  immediately  thereafter,  commenced  and  has  con- 
tinued to  comply  in  all  respects  with  the  terms  thereof  on  his 
part  From  such  facts  no  reasonable  inference  can  be  drawn 
that  his  intention  was  to  accept  only  one  part  of  the  tendered 
compensation  to  him  for  such  acts  and  to  reject  the  other  part 
If  the  acts  of  the  plaintiff  in  going  to  Ashland  and  associat- 
ing himself  with  Mr.  Pool  were  done  in  response  to  this  prop- 
osition, they  are  plenary  proof  of  the  acceptance  thereof  ac- 
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cording  to  its  terms,  in  the  absence  of  any  evidence  to  show  a 
contrary  purpose  or  understanding. 

2.  There  is  considerable  confusion  in  the  contentions  mad& 
by  different  counsel  for  appellant  as  to  the  force  and  effect  of 
the  contract  resulting  from  Mr.  Pool's  written  proposition  and 
plaintiff's  acceptance  thereof.  At  one  moment  they  seem  to 
contend  that  a  partnership  was  immediately  created  thereby, 
and  at  another  that  it  was  a  mere  employment  with  a  promise 
of  additional  payment  at  some  indefinite  date  in  the  future ; 
but  whether  that  additional  compensation  was  to  be  in  the 
form  of  a  partnership,  or  a  mere  transfer  of  title  to  one 
quarter  of  the  property  in  the  business,  they  are  not  very 
clear,  nor,  indeed,  whether  the  contract  was  self -executing  so 
that  at  some  time  an  interest  did,  by  force  of  law,  vest  in 
plaintiff,  or  some  conveyance  from  Pool  was  necessary.  Af- 
ter a  careful  examination  of  the  writing  in  the  light  of  the 
conduct  of  both  parties,  which  certainly  indicated  complete 
concurrence  by  them  in  their  understanding  of  their  relations, 
we  think  it  plain  that  no  copartnership  was  originally  formed 
between  them.  Mr.  Pool's  agreen^ent  was  that  some  time  in 
the  future,  in  a  certain  contingency,  "I  will  give  you  a  one- 
quarter  interest  in  the  store,"  and  the  conduct  of  the  parties 
at  all  times  was  consistent  with  the  understanding  that  Mr. 
Pool  was  the  owner  of  this  business,  exercising  full  autonomy 
and  control  thereover  as  owner,  and  that  the  time  had  never 
come  when  he  had  executed  that  promise  by  giving  or  trans- 
ferring any  part  of  the  ownership  thereof  to  the  plaintiff. 
This  view,  of  course,  might  not  be  inconsistent  with  the  idea 
that  some  equitable  rights  had  existed  in  the  plaintiff  at  all 
times  such  as  to  enable  him  to  protect  against  unreasonable  or 
destructive  conduct  upon  the  part  of  Pool  in  managing  the 
business  so  as  to  impair  the  probability  that  the  time  would 
ever  come  when  plaintiff  would  be  entitled  to  an  interest,  or 
would  impair  the  value  of  that  interest  when  such  time  did 
come,  thus  imposing  a  trust  or  fiduciary  quality  upon  Pool's 
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title  and  management.  This  right  might  well  exist  without 
any  actual  ownership  having  yet  been  acquired.  Suffice  it  to 
^ay  that  it  is  obvious  that  Mr.  Pool's  management  never  did 
at  any  time  arouse  disapproval  by  the  plaintiff,  but  that  he 
seems  at  all  times  to  have  had  entire  confidence  in  the  wisdom 
ttnd  fairness  thereof. 

Having  concluded  that  this  was  a  contract  that  at  some 
time  Mr.  Pool  was  to  transfer  to  plaintiff  a  share  either  in 
the  property  or  business,  the  next  question  of  construction  is 
when  that  duty  was  to  be  performed,  so  that  if  the  transfer 
were  not  made  Mr.  Pool  was  in  default  and  the  plaintiff  had 
a  present  complete  cause  of  action.  The  proposition  itself 
prescribed  the  time  as  "when  I  shall  be  able  to  withdraw 
from  the  concern  the  sum  of  $10,000  besides  keeping  the 
^tock  up."  The  view  contended  for  by  the  respondent,  and 
adopted  by  the  trial  court,  was  that,  whenever  that  business 
liad  so  increased  that  it  was  possible  to  withdraw  $10,000 
and  leave  a  stock  equal  to  that  existing  at  the  time  of  the 
contract,  the  agreement  had  been  fully  performed  by  the 
plaintiff  and  the  transfer  was  due.  We  are  persuaded  that 
this  is  altogether  too  narrow  a  view  of  the  situation.  These 
parties,  or  rather  Mr.  Pool,  was  about  to  establish  a  business 
in  Ashland,  obviously  with  the  expectation  of  a  successful  de- 
velopment thereof.  Naturally,  he  hoped  that  the  new  city 
and  surrounding  country  would  grow  in  population,  and,  as 
phrased  in  the  very  proposition,  the  purpose  of  associating 
plaintiff  with  himself  was  "to  make  the  store  the  greatest  sue- 
<;ess  possible."  Obviously  that  was  not  to  be  accomplished  by 
operating  with  a  stock  confined  to  some  $10,000  in  value,  as 
at  the  start  It  involved  increasing  varieties  of  goods,  or  de- 
partments, increasing  volume  of  stock  in  each  department, 
and,  imdoubtedly,  the  building  up  of  a  larger  business.  This 
hope  and  expectation  is  well  illustrated  by  the  course  of 
events,  fully  understood  by  Pool  and,  at  least  in  a  degree,  ap- 
parent to  plaintiff,  and  obviously  acquiesced  in  by  both  par- 
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ties  as  in  accordance  with  their  hope  and  purpose.  In  two 
jears  the  net  inventory  worth  of  the  business  had  been  in- 
creased to  $29^000,  in  three  years  to  $37,000,  and  so  onward, 
until  in  1897  it  reached  $71,000  and  in  January,  1904, 
$119,000.  Mr.  Pool  had  deemed  necessary,  or  at  least  ad- 
visable, for  the  proper  development  of  the  business  to  organ- 
ize it  on  the  lines  of  what  is  called  a  department  store,  so  that, 
instead  of  the  little  establishment  such  as  originally  opened, 
the  various  kinds  of  goods  were  dassified  into  departments, 
necessitating  a  department  head  to  keep  track  of  the  demands 
and  to  see  that  every  department  was  equipped  with  such  sup- 
plies of  goods  in  quantity  and  variety  as  would  meet  the  de« 
mands  of  customers,  and  attract  others,  in  competition  with 
other  dealers.  We  reach  the  conclusion  that  ^^eeping  up  the 
stock''  in  this  contract  was  used  and  understood  by  both  par- 
ties to  mean  the  maintenance  of  such  a  volume  and  variety  of 
merchandise  as  would  most  enhance  the  ultimate  purpose  of 
making  the  store  ''the  greatest  success  possible,''  and  that  only 
when,  consistently  with  the  most  effective  promotion  of  that 
purpose^  Mr.  Pool  could  vdthdraw  from  the  business  $10,000, 
should  he  be  under  obligation  to  perform  his  promise  to  give 
the  plaintiff  the  one-quarter  interest. 

Further  than  this,  it  is  undisputed  that  the  whole  policy  of 
the  business  rested  with  Mr.  Pool  and  that  such  was  the  con- 
templation of  the  parties  from  the  first  He  decided  what 
stocks  to  buy,  what  departments  to  establish,  what  credits  to 
give,  and  what  extent  of  indebtedness  to  incur.  With  him 
rested  the  judgment  and  discretion  as  to  what  were  the  needs 
of  the  business,  and  he,  better  than  any  one  else,  was  capable 
of  deciding  when,  consistently  with  the  best  policy,  he  was 
able  to  withdraw  $10,000.  Just  this  situation  must  have 
been  in  the  contemplation  of  the  parties,  and  just  this  autoc- 
racy would  doubtless  have  been  insisted  on  by  Mr.  Pool  had 
any  question  arisen  in  regard  to  it.  Plaintiff's  confidence  in 
Mr.  Pool's  ability,  wisdom,  and  integrity  is  obvious  through- 
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out  So  that  there  can  be  little  doubt  that  this  contract,  as 
between  the  parties,  meant  that  not  until  Mr.  Pool,  in  the 
exercise  of  honest  and  reasonable  judgment,  deemed  that 
he  was  able  to  withdraw  this  sum,  consistently  with  keeping 
up  the  most  advisable  volume  of  business,  should  plaintiff 
have  the  right  to  demand  a  transfer  of  one  quarter  thereof. 
Doubtless  here,  again,  if  difference  of  opinion  arose  and 
plaintiff  felt  that  Mr.  Pool  was  unreasonably  delaying  the 
consummation  of  his  rights  to  share  in  the  business,  he  could 
have  made  demand,  and,  if  that  demand  were  resisted,  could 
have  made  application  to  a  court  to  inquire  whether  the  situa- 
tion was  such  that  Mr.  Pool,  in  the  reasonable  exercise  of 
his  judgment,  could  say  that  it  was  still  for  the  promotion 
of  the  purposes  of  their  association  to  further  continue  build- 
ing up  the  business  with  the  retention  of  his  original  $10,000 
capital.  But,  during  all  these  years,  the  action  of  Pool  in 
refraining  from  withdrawing  such  money  and  continuing  it 
in  the  business  to  enable  its  further  advancement  and  prog- 
ress and  in  increasing  the  establishment  was  a  most  unam- 
biguous assertion  on  his  part  that  the  time  had  not  come 
when,  under  the  terms  of  the  contract,  he  was  able  to  with- 
draw it  and  keep  up  the  stock,  and,  so  long  as  plaintiff  was 
willing  to  assent  to  this  view,  it  could  not  lie  in  the  mouth 
of  either  Mr.  Pool  or  his  representatives  to  assert  the  con- 
trary ;  especially  as  plaintiff  was  not  informed  at  any  time  of 
the  exact  business  conditions,  although,  of  course,  as  a  man 
of  reasonable  intelligence  he  knew  that  the  business-  was 
largely  expanding  and  the  stock  greatly  increasing.  He  was 
not  informed  or  shown  the  net  results  of  the  annual  invento- 
ries and  balance  sheets ;  he  was  not  informed  to  what  extent 
the  enlarged  stock  was  offset  by  indebtedness,  so  that  the 
safety  of  the  business  might  be  impaired  by  the  withdrawal 
of  so  large  a  sum  as  $10,000,  and  meanwhile  Mr.  Pool  con- 
tinued, at  least  till  1900,  within  the  limitation  period,  to  re- 
ceive Ott' 8  services,  necessarily  increasing  in  amount  and 
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value  with  the  enlargement  of  the  business,  at  the  original 
weekly  stipend,  which  it  is  diflScnlt  to  believe  would  have  been 
considered  reasonable  by  either  party  but  for  the  promised 
contingent  compensation. 

One  event  is  claimed  by  the  respondent  to  have  marked 
a  time  when,  beyond  dispute,  it  is  established  that  $10,000 
could  with  safely  have  been  withdrawn  by  Mr.  PooL  That  is 
a  time  when,  after  the  stock  had  been  largely •  destroyed  by 
fire  and  after  a  considerable  period  of  litigation,  some  $50,000 
of  insurance  money  was  collected,  and  Mr.  Pool  in  1896  made 
a  demand  loan  of  $16,000  thereof  to  J.  V.  Farwell  &  Co.,  of 
Chicago,  from  whom  he  was  accustomed  to  buy  very  largely 
the  goods  for  the  business,  and  it  transpired  that  this  credit 
was  never  drawn  upon  for  the  purchase  of  goods,  but  re- 
mained as  a  loan  up  to  the  time  of  Mr.  Pool's  death,  interest 
being  paid  or  credited  periodically.  This  credit  was  never 
treated  as  withdrawn  from  the  business.  It  was  carried  as 
an  asset  upon  inventory  and  the  recurring  interest  was  ap- 
plied from  time  to  time  upon  bills  of  goods  purchased  from 
Farwell.  The  loan  was  made  at  a  time  when  a  wholly  un- 
usual quantity  of  money  was  on  hand  and  when  the  question 
as  to  the  extent  to  which  the  replacement  of  the  stock  de- 
stroyed by  fire  would  demand  the  actual  use  of  money  was  un- 
certain, and  was  a  transaction  with  a  concern  upon  whom  ob- 
viously the  business  was  dependent  in  lai^  part  for  the  sup- 
ply of  its  merchandise  under  favorable  circumstances.  We 
are  not  prepared  to  say  that,  in  Mr.  Pool's  judgment,  such  a 
sum  as  this  might  not  well  be  used  in  that  way  in  the  busi- 
ness as  promotive  of  its  prosperity,  and  that  his  very  act  in 
treating  it  as  still  in  and  of  the  business  instead  of  belonging 
to  himself  separate  and  apart  therefrom  was  an  assertion  of 
the  fact  that  he  did  not  withdraw  it  and  did  not  deem  it  best 
so  to  do. 

We  reach  the  conclusion  that  Mr.  Pool's  acts  show  conclu- 
sively, as  against  him  and  his  representatives,  that  the  time 
Vol.131  — 81 
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never  did  come  when  he  was  able  to  withdraw  $10,000  and 
keep  up  the  stock  in  the  contractual  sense  of  those  words; 
hence  that  no  cause  of  action  upon  the  contract  or  for  breach 
of  it  arose  in  his  lifetime  against  which  any  statute  of  limita- 
tions ran.  When  his  death  came,  of  course  he  could  not 
launch  the  contemplated  partnership,  if  such  were  the  con- 
templation, and  his  representatives  refused  plaintiff  a  share 
in  the  property,  so  that  a  money  cause  of  action  then  arose 
independently  of  whether  any  action  to  specifically  perform 
the  contract  might  have  been  instituted.  HiU  v.  Palmer, 
56  Wis.  128,  129,  14  N.  W.  20;  Treai  v.  HUes,  68  Wis. 
344,  32  K  W.  617;  Seymour  v.  Cushway,  100  Wis.  580, 
593,  76  K  W.  769. 

Much  the  samcK  conclusion  results  from  the  consideration 
that  no  money  demand  at  law  could  accrue  in  plaintiff's 
favor  until  a  demand  by  him  and  refusal  by  Pool  to  perform 
the  contract  according  to  its  terms.  Thereby,  as  we  have  ex- 
pressed our  view  of  its  construction,  Ppol  agreed,  upon  a 
certain  contingency,  either  to  form  a  partnership  with  Ott  or 
to  convey  to  him  one  fourth  of  the  net  assets  of  the  business 
after  deducting  $10,000.  Any  action  upon  the  contract  must 
have  sought  enforcement  of  that  particular  duty.  Money 
liability  could  arise  only  upon  refusal  of  a  demand  that  it 
be  performed.  Martin  v.  Fax  &  Wis.  Imp.  Co.  19  Wis.  552, 
568 ;  Noonan,  v.  Ilsley,  21  Wis.  138,  143 ;  Linderman  v.  Dis- 
hrow,  31  Wis.  465 ;  Bannister  v.  Patty's  ExWs,  36  Wis.  215. 
Such  demand  and  refusal  were  essential  to  the  existence  of  a 
cause  of  action  for  money,  not  merely  a  step  in  the  remedy  to 
enforce  it  Under  our  statute  of  limitations,  especially  sec. 
4249,  Stats.  (1898),  the  time  does  not  run  until  complete 
accrual  of  the  cause  of  action.  Therefore,  where  some  con- 
dition precedent  to  the  right  of  action  exists,  whether  it  be 
a  demand  and  refusal  or  some  other  act  or  contingency,  the 
cause  of  action  does  not  accrue,  ;aor  the  statute  b^in  to  run, 
until  that  condition  is  performed.    Naonan  v.  Ilsley,  supra; 
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State  ex  rel.  0.  B.  £  M.  R.  Co.  v.  Jennings,  48  Wis.  549, 
4  K  W,  641 ;  Tucker  v.  Graver,  60  Wis.  240,  19  K  W.  62 ; 
Wells  V.  O.  B.  &  M.  G.  Go.  90  Wis.  442,  64  K  W.  69 ;  Lowe 
V.  Bing,  106  Wis.  647,  82  K  W.  571;  Morey  v.  Fish  Bros. 
W.  Go.  108  Wis.  520,  84  K  W.  862;  Buttles  v.  De  Baun, 
116  Wis.  323,  827,  98  N.  W.  5 ;  Eoelzer  v.  First  Nat.  Bank, 
125  y^is.  595,  104  K  W.  838;  Ghew  v.  Baker's  Adm:rs,A 
Cranch  C.  0.  696,  Fed.  Cas.  No.  2,663 ;  Eames  v.  Savage, 
14  Mass.  425 ;  Gole  v.  Wright,  70  Ind.  179 ;  Quvrm  v.  Gross, 
24  Oreg.  147,  33  Pac  585;  Hill  v.  Haskvn,  42  Cal.  159; 
Martin  v.  Walker,  68  Oal.  317,  9  Pac  185 ;  Lincoln  v.  Pur- 
cell,  2  Head,  143. 

It  should  perhaps  be  recognized,  parenthetically,  that  the 
universality  of  the  above  rule  is  subject  to  some  exceptions 
in  certain  jurisdictions,  as,  for  example,  where  the  defendant 
has  so  unambiguously  repudiated  his  duty  as  to  show  that 
demand  would  be  futile,  or  where  the  condition  precedent 
to  suit  is  merely  a  step  in  the  remedy  and  is  wholly  within 
plaintiff's  control  {Stillwater  &  St.  P.  R.  Go.  v.  Stillwater, 
66  Minn.  176,  68  N.  W.  886 ;  Schriber  v.  Richmond,  78  Wis. 
5,  40  N.  W.  644),  or  the  delay  of  the  plaintiff  in  making 
demand  constitutes  laches  (State  ex  rel.  Slingerland  v.  Nor- 
ton, 59  Minn.  424,  61  N.  W.  458).  To  what  extent  such 
exceptions  should  be  approved  we  need  not  declare,  for  the 
instant  case  does  not  involve  them.  True,  respondent  claims 
that  laches,  generally,  ought  to  be  ascribed  to  appellant,  but 
we  can  discover  no  facts  which  need  have  urged  an  ordina- 
rily prudent  and  intelligent  man  to  take  action.  As  we  have 
concluded  the  parties  must  have  understood  this  contract,  the 
initiative,  at  least  to  declare  the  period  when  wise  business 
policy  justified  withdrawal  of  $10,000,  rested  with  Pool. 
He,  presumptively,  had  in  mind  the  existence  of  his  contract 
with  appellant,  and  the  latter  had  no  reason  to  suspect  that 
he  was  acting  otherwise  than  fairly  and  honestly  in  continu- 
ing the  postponement  of  that  tima     Plaintiff  was  not  in- 
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formed  of  the  financial  condition  nor  the  credit  of  the  busi- 
ness,  or  other  elements  bearing  upon  its  needs.  He  was  in- 
dustriously performing  his  part  of  the  contract,  and  Pool 
was  accepting  that  service  at  a  weekly  stipend  which,  it  is 
clear,  the  parties  understood  was  meager  for  the  laborious 
and  responsible  service  rendered.  Plaintiff's  interests  were 
enhanced  by  continuance  of  this  capital  in  the  business,  and 
Pool's  might  have  been  if  it  yielded  greater  profits  than  it 
would  earn  interest  if  withdrawn,  as  to  which  he  alone  could 
judge.  In  all  this  situation  we  can  see  no  reason  why  plain^ 
iff  should  not  yield  to  Pool's  judgment  and  presumptive 
wish.  The  loan  to  Farwell  is  pressed  on  our  attention  again 
in  this  connection,  but  plaintiff  is  not  shown  to  have  had 
any  sufficient  knowledge  of  either  the  amount  or  the  terms 
of  that  transaction  as  to  suggest  that  it  constituted  any  with- 
drawal of  capital  from  the  business  or  a  declaration  by  Pool 
of  termination  of  the  pre-existing  contract  relations.  The 
situation  was  one  to  emphasize  a  rule  laid  down  in  some 
cases,  that,  where  all  knowledge  and  control  is  with  one  party, 
the  other  may  assume  that  conditions  continue  without 
change  until  informed  to  the  contrary  by  the  party  having 
knowledge  and  power  or  election  to  change  them.  NeUson 
V.  Orignon,  85  Wis.  550,  553,  55  N.  W.  890 ;  19  Am.  &  Eng. 
Ency.  of  Law  (2d  ed.)  195;  Chew  v.  Baker's  Adm'rs,  4 
Cranch  C.  C.  696,  Fed.  Caa.  No.  2,663 ;  Quinn  v.  Gross,  24 
Or^.  147,  33  Pac  535 ;  Perry  v.  Smith,  31  Kan.  423,  2 
Pac.  784 ;  Cooper  v.  Cooper,  132  HI.  80,  23  N.  E.  246 ;  King 
17.  Rice,  12  Cush.  161.  We  are  persuaded  that^  under  the 
circumstances  of  this  case,  the  absence  of  any  repudiation  of 
the  contract,  or  of  plaintiff's  rights  thereimder,  by  word  or 
act  of  Pool,  and  the  absence  of  demand  for  execution  of  the 
contract,  exclude  the  accrual  of  the  present  cause  of  action 
at  any  time  prior  to  Pool's  death  so  as  to  start  the  statute 
of  limitations. 

Our  conclusion  is  that  appellant  has  established  his  full 
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and  complete  performance  of  a  contract  according  to  the 
terms  of  the  written  proposal  of  October  17,  1887 ;  that  ac- 
tion for  neither  the  share  of  the  property  thereby  promised, 
nor  for  its  equivalent  in  money,  is  barred  by  any  statute  of 
limitations,  and  that  his  recovery  should  be  the  money  value 
of  the  one-fourth  interest  in  the  net  money  worth  of  the  busi- 
ness at  the  time  of  presenting  his  claim  in  ootrnty  court,  less 
$7,600,  being  the  balance  of  the  $10,000  which  Pool  was 
entitled  to  withdraw;  from  which  quarter  should  be  deducted 
plaintifiPs  unexplained  drafts  from  the  business  of  $2.31  per 
week,  in  excess  of  the  agreed  $15,  from  some  time  in  1900 ; 
and  that  the  balance  should  draw  interest  from  the  date  of 
filing  claim  in  county  court.  Since  neither  the  net  money 
value  of  the  property  of  the  business,  nor  the  exact  period 
of  the  excess  weekly  stipend,  have  been  found  by  the  trial 
court,  and  the  evidence  thereon  is  not  clear,  we  deem  it  safer 
that  those  questions  be  considered  and  passed  on  in  that 
court  in  the  light  of  such  further  evidence  thereon  as  may 
be  presented. 

By  the  Court. — Judgment  reversed,  and  cause  remanded 
for  further  proceedings  in  accordance  with  the  foregoing 
opinion. 

On  motion  to  recall  the  record  from  the  circuit  court :  The 
judgment  of  this  court  reversing  the  judgment  below  was  ren- 
dered and  entered  February  19,  1907.  On  March  25,  1907, 
the  plaintiff  paid  the  clerk's  fee,  applied  for  the  issue  of 
a  remittitur,  and,  accordingly,  one  was  issued  by  the  clerk 
and  the  record  transmitted  to  the  circuit  court  for  Ashland 
county,  where,  according  to  the  affidavits,  it  was  filed  on 
March  27th,  and  notice  thereof  given  to  the  respondent  on 
March  29th.  At  that  time,  and  almost  continuously  from 
soon  after  the  announcement  of  our  decision,  the  defendant 
was  busy  obtaining  affidavits  of  newly-discovered  evidence 
as  a  basis  for  a  motion  to  this  court  to  modify  the  mandate 
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BO  as  to  permit  the  trial  court  to  hear  and  pass  upon  a  mo- 
tion for  a  new  trial.  He  served  notice  of  such  motion  on 
April  2iy  returnable  April  12th9  &^d  ^^  ^^  SBme  in  this 
court  on  April  8d.  On  April  1st  he  attempted  to  induce  the 
clerk  of  the  circuit  court  to  return  the  record  here,  but  failed, 
and  on  April  4th,  conceiving  that  the  presence  of  the  record 
upon  our  files  was  necessary  to  the  hearing  of  the  said  motion, 
he  procured  an  order  to  show  cause,  returnable  on  April  9ih, 
why  the  remittitur ^  record,  and  files  should  not  be  trans- 
mitted to  the  derk  of  this  court  by  the  derk  of  the  circuit 
court  for  V Ashland  county,  and  why  he  should  not  have  such 
other  relief  as  might  be  just.  On  April  9th  that  motion 
was  heard  and  is  now  to  be  decided. 

W.  M.  Tornkins^  and  JR.  Sleight,  for  the  respondent,  in  sup- 
port of  the  motion. 

For  the  appellant,  opposing  the  motion,  there  was  a  brief 
by  Sanborn,  Lamoreuz  £  Pray,  attorneys,  and  Burr  W. 
Jones,  of  counsel,  and  oral  argument  by  Mr,  F,  B.  Latno- 
reux  and  Mr,  Jones,  s 

The  following  opinion  was  filed  April  30, 1907 : 

Dodge,  J.  The  salient  facts  are  that  the  record  re- 
mained here  more  than  thirty  days  after  the  rendition  of 
judgment ;  no  application  was  made  to  this  court  for  an  order 
to  retain  it  longer;  it  was  remitted  in  less  than  sixty  days, 
and  the  present  motion  to  secure  its  return  was  made  within 
the  sixty  days  but  after  remittitur  was  filed  in  circuit  court. 
The  contention  on  the  part  of  the  plaintiff  is  that  when  the 
remittitur  was  regularly  and  in  obedience  to  law  transmitted 
to  the  circuit  court  the  jurisdiction  of  this  court  over  the 
cause,  and  consequently  power  over  its  judgment,  termi- 
nated, and  that  it  has  no  power  either  to  act  upon  that  judg- 
ment or  to  recall  the  record  from  the  circuit  court  The 
contention  of  the  defendant  is  that,  by  virtue  of  the  statute, 
our  jurisdiction  persists  during  a  period  of  sixty  days  from 
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the  judgment,  and  that  the  mere  physical  transmission  of 
the  record  can  have  no  eflPect  upon  it 

The  question  of  the  period  of  jurisdiction  of  purely  appel- 
late courts  is  a  somewhat  intangible  one,  and  not  to  be  de- 
cided always  upon  the  same  principles  and  considerations  as 
those  which  regulate  the  jurisdiction  of  courts  of  general  ju- 
risdiction having  the  function  not  only  of  trial  and  judgment, 
but  also  of  execution  of  the  judgment.  It  seems  from  an 
examination  of  the  authorities  to  be  well-nigh  unanimously 
declared  that,  in  the  absence  of  statute  making  a  different 
provision,  the  jurisdiction  of  the  appellate  court  over  a  given 
cause  terminates  whenever  regularly,  without  inadvertence 
or  fraud,  it  returns  the  record  to  the  court  of  general  juris- 
diction. 2  Ency.  PL  &  Pr.  359,  384;  2  Spelling,  New  Tr. 
&  App.  Prac.  §§  733,  734;  Hayne,  New  Tr.  &  App.  §  293; 
Legg  v.  Overhagh,  4  Wend.  188 ;  cases  collected  in  note,  21 
Am.  Dec  118 ;  Delaplaine  v.  Bergen,  7  Hill,  591 ;  Browder  v. 
Mc Arthur,  7  Wheat.  58;  Peck  v,  Sanderson,  18  How.  42; 
VnderhiU  v.  Jericho,  66  Vt.  183,  28  AtL  879 ;  8ulliva/n  v. 
Speights,  14  S.  C.  358 ;  Caldwell  v.  Bruggemumy  8  Minn. 
286 ;  Dempsey  v.  Billinghurst,  7  S.  Dak.  564,  64  N.  W. 
1124;  Leese  v.  Clark,  20  Oal.  887;  Bichardson  v.  Chicago 
P.  &  P.  Co.  135  Cal.  311,  67  Pac.  769 ;  'Ward  v.  Springfield 
F.  £  M.  Ins.  Co.  12  Wash.  631,  42  Pac.  119;  State  ex  reL 
HaskeU  v.  FavMs,  17  Mont  140,  42  Pac.  285.  This  appar- 
ently rests  largely  upon  the  doctrine  that  when  that  act  is 
done  the  jurisdiction  of  the  lower  court,  which  hlGts  been  sus- 
pended meanwhile,  becomes  re-established,  and  that  both 
courts  cannot  have  jurisdiction  over  the  cause.  Generally, 
too,  it  is  held,  in  the  absence  of  statute,  that  the  power  of 
an  appellate  court  over  its  judgment,  like  that  of  courts  gen- 
erally, persists  to  the  end  of  the  term  at  which  the  judgment 
is  rendered,  and  then  absolutely  terminates,  except  as  it  may 
be  terminated  earlier  by  the  retransmission  of  the  cause  to 
the  trial  court     This  court's  power  oyer  its  judgments  seems 
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to  have  had  no  statutory  regulation,  either  by  way  of  limita- 
tion or  extension,  until  1860,  when  was  enacted  eh.  264j^  of 
which  sec.  7  provided  that  the  clerk  of  this  court  should  re- 
mit the  papers  within  thirty  days  aftei;  the  judgment,  "un* 
less  the  supreme  court,  on  application  of  either  of  the  parties, 
shall  direct  them  to  be  retained  for  the  purpose  of  enabling 
such  party  to  move  for  a  rehearing."  In  1878  "sixly  days" 
was  substituted  for  "thirty  days"  in  that  statute.  Sec.  3071, 
Stats.  (1898).  After  the  passage  of  the  law  of  1860,  and 
in  1874,  the  court  gave  general  direction  to  its  clerk  to  re- 
tain all  records  for  the  full  thirty  days,  in  absence  of  consent 
of  parties  to  the  contrary.  See  Pringle  v.  Dtavn,  39  Wis. 
436,  442.  That  direction  later  became  crystallized  in  a  rule 
which,  prior  to  the  revision  of  rules  in  1906,  was  embodied 
in  Rule  XX,  and  is  now  embodied  in  Rule  37.  The  argu- 
ment is  that  the  intention  of  the  legislature  to  be  gleaned 
from  the  act  of  1860  and  its  subsequent  amendment  is  to 
enact  that  the  jurisdiction  of  this  court  for  the  purposes  of 
rehearing  shall  persist  for  a  period  of  sixty  days,  and  there- 
by is  repudiated  the  previously  well-established  doctrine  that 
it  could  not  persist  for  any  time  after  the  transmission  of 
the  record.  It  will  be  at  once  observed  that  there  is  nothing 
in  the  words  of  the  statute  at  all  necessarily  declaring  such 
purpose.  The  statute,  instead  of  ordering  that  the  record 
shall  remain  or  that  jurisdiction  shall  persist  during  the 
sixty  days,  commands  that  the  clerk  shall  remit  the  record 
within  that  sixty  days.  Hence,  at  any  period  after  the  ren- 
dition of  the  judgment,  when  he  does  remit,  he  acts  in  obedi- 
ence to  the  statute,  except  as  his  duty  is  controlled  by  the  rule 
of  court  prohibiting  such  transmission  within  the  first  thirty 
days.  It  is  pretty  clearly  indicated  that  the  legislature  did 
not  intend  to  abrogate  or  repudiate  the  doctrine  of  the  neces- 
sity of  the  presence  of  the  record  for  any  motion  for  a  re- 
hearing, for  they  expressly  authorized  the  court  to  keep  the 
record  here  throughout  said  sixty  days  "for  the  purpose  of  en- 
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abling  sneh  party  to  move  for  a  rehearing'' — a  very  clear 
intimation  of  the  supposition  of  the  statute  makers  that  such 
retention  was  necessary  to  enable  such  a  motion.  It  should 
perhaps  be  remarked  here,  for  clearness  of  terminology,  that 
the  words  ^^motion  for  a  rehearing,"  as  used  in  this  statute, 
and  as  we  have  thus  far  used  them  in  this  opinion,  are  to 
be  construed  broadly,  as  including  any  motion  involving  a 
setting  aside  or  modification  of  the  judgment  actually  ren- 
dered by  the  court,  inclusive  both  of  the  motion  for  a  rehear- 
ing^ strictly  so  called,  and  those  motions  for  the  modification 
of  a  judgment,  but  not  for  a  re-argument  of  the  case,  which 
have  come  to  be  termed  motions  in  the  nature  of  a  motion  for 
a  rehearing.  Hocks  v.  Sprangers,  113  Wis.  123,  89  N.  W. 
118. 

It  appearing,  as  we  have  already  stated,  that  the  statute 
in  question  can  only  receive  the  effect  claimed  for  it  by  the  de- 
fendant by  some  construction  and  not  by  the  necessary  force 
of  its  words,  we  turn  to  the  construction  which  it  has  received 
from  time  to  time  by  the  court.  From  a  pretty  complete  ex- 
amination of  all  cases  bearing  upon  it,  it  may  be  confidentiy 
asserted  that  in  no  case  has  the  court  entertained  a  motion 
for  a  rehearing,  or  one  of  that  nature,  after  the  record  had 
passed  to  the  court  below,  and  in  a  number  of  cases  the  court 
has  refused  to  entertain  such  a  motion  upon  the  ground 
idearly  declared  that  the  remission  of  the  record  had  taken 
away  its  power  to  do  so,  although  it  is  also  true  that  in  the 
great  majority,  if  not  in  all,  of  such  cases  there  may  have 
been  as  another  ground  of  loss  of  jurisdiction  the  expiration  of 
the  entire  statutory  period  permitted  for  the  retention  of  the 
record.  The  oases  are  numerous,  but  an  express  reference  to 
a  few  will  su£Sce.  The  first  case  is  OgUvie  v.  Bichardson,  14 
Wis.  151.  At  that  time  the  statute  required  remission  of  the 
record  within  thirty  days  and  the  rules  required  a  motion  for 
rehearing  to  be  made  within  twenty  days.  3  Pin.  503.  The 
decision  was  rendered  July  10th,  the  record  was  remitted 
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August  2d,  and  motion  for  rehearing  made  October  19th,  aD 
at  the  same  term  of  court  The  court  refused  to  entertain 
the  motion  for  a  rehearing,  and  said: 

"Having  been  properly  remitted  to  the  circuit  court,  the 
questions  involved  are  no  longer  before  us;  and  we  know  of 
no  way  to  get  the  cases  here  again,  unless  possibly  it  should  be 
done  by  consent  of  the  parties  by  setting  aside  tiie  remittitur 
and  returning  the  record.  When  cases  have  been  once  decided 
here,  and  regularly  remitted  after  the  time  to  move  for  a  re- 
hearing has  expired,  the  function  of  this  court  with  respeoft^ 
to  those  cases  is  exhausted." 

It  will  be  observed  that  the  remission  of  the  record  was  at 
the  end  of  about  twenty-two  days,  and  it  is  declared  "the  casea 
were  regularly  remitted  to  the  circuit  court"  The  princi- 
ple declared  in  the  opinion  would  have  as  much  excluded 
jurisdiction  on  August  3d  as  on  October  19th.  ^he  next  of 
significance  is  Hopkins  v.  Crilmun,  23  Wis.  512.  The  record 
was  transmitted  about  forty-five  days  after  the  decision.  The 
application,  apparently  at  the  same  term,  was  to  recall  the 
record  and  to  allow  a  motion  for  a  rehearing  or  modification. 
The  court  said : 

"The  remittitur,  then,  has  properly  issued,  and  the  record 
has  been  regularly  sent  down  to  tiie  court  below.  This  court 
has  no  longer  any  control  over  the  cause.  It  has  lost  jurisdic- 
tion over  it.  The  court  below  has  become  repossessed  of  the 
cause.  It  has  been  decided  a  number  of  times  by  this  conri 
that  when  a  remittitur  has  regularly  issued,  and  the  record 
has  been  sent  down  to  the  court  below,  this  court  has  lost  jit- 
risdiction  over  the  cause." 

In  Pringle  v.  'Dunn,  39  Wis.  435,  it  was  first  definitely  ree- 
Boned  that  the  statute  requiring  the  remission  of  the  record 
within  thirty  days  took  away  the  previously  existing  inher- 
ent jurisdiction  of  the  court  over  its  judgments  throughornt 
the  remainder  of  the  term.  Of  course,  this  conclusion  could 
have  been  reached  only  on  the  theory  that  the  presence  of  tbe 
record  is  essential  to  jurisdiction,  for  there  were  no  worda 
in  that  statute  declaring  that  the  court's  power  over  its  jud^ 
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ments  should  not  persist  beyond  the  thirty  days ;  that  had  to 
be  inferred  from  the  command  that  the  record  should  not 
remain.  In  Trowbridge  v.  Sichler,  48  Wis.  424,  428,  4  N. 
W.  563,  it  was  declared: 

"After  the  remittitur  has  been  regularly  sent  to  the  court 
below,  and  actually  filed  with  the  clerk  of  such  court,  th^  su- 
preme court  then  loses  jurisdiction  of  the  cause,  and  the  court 
below  only  has  jurisdiction  therein." 

The  decision  in  Hocks  v.  SprcmgerSj  113  Wis.  123,  89  N. 
W.  113,  much  relied  on  by  respondent,  suggests  no  distinc- 
tion, as  to  the  period  of  jurisdiction,  between  strict  motions 
for  rehearing  and  motions  for  modification  of  our  judg- 
ments ;  it  merely  declares  that  our  then  rules  refusing  to  re- 
ceive the  former  after  thirty  days  did  not  exdude  the  latter 
class  of  motions  during  the  term  of  our  jurisdiction.  Other 
cases  having  some  significance  upon  this  subject  are  Estey  v. 
ShecJeler,  36  Wis.  434;  Pierce  v.  Kelly,  39  Wis.  568;  Bonin 
V.  0.  B.  &  U.  R.  Co.  43  Wis.  210;  KraU  v.  LuU,  46  Wis. 
643,  1  K  W.  217;  Williams  v.  Williams,  55  Wis.  300,  12 
N.  W,  466,  13  N.  W.  274;  Patten  P.  Co.  v.  0.  B.  &  M.  C. 
Co.  93  Wis.  283,  66  N.  W.  601,  67  K  W.  432;  Hocks  v. 
Sprangers,  supra;  Ledebuhr  v.  Wis.  T.  Co.  116  Wis.  214, 
217,  91  N.  W.  1012.  A  somewhat  analogous  question,  aris- 
ing upon  application  for  change  of  venue  between  circuit 
courts,  was  discussed  in  Servatius  v.  Picket,  30  Wis.  607, 
where  it  was  in  effect  held  that  the  court  making  an  order 
for  such  change  had  jurisdiction  to  modify  it  so  long  as  the 
record  remained,  but  would  lose  its  power  as  soon  as  the  rec- 
ord had  been  transmitted  to  another  circuit  court  so  as  to  vest 
jurisdiction  there. 

In  the  light  of  these  decisions  of  our  own  court  we  cannot 
avoid  the  conviction  that  the  rule  has  been  thoroughly  adopted 
that,  when  the  record  upon  an  appeal  has  been  regularly 
transmitted  to  and  filed  with  the  court  from  which  it  origi- 
nally came,  this  court's  jurisdiction  over  the  cause,  as  also  to 
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vacate  or  modify  its  own  judgment,  is  at  an  end;  that  the 
effect  of  the  statute  is  to  impose  upon  the  clerk  the  duty^  as 
an  officer  of  the  law,  to  transmit  the  record  at  any  time 
within  sixty  days  after  the  decision  of  the  courts  subject, 
within  that  period,  to  such  order  as  the  court  may  make  in 
protection  of  proper  opportunity  to  make  motions  for  re- 
hearing, whether  strictly  such  or  of  that  nature;  so  that^  when- 
ever the  clerk,  without  disobedience  of  any  such  order  or 
rule  of  court,  does,  as  in  this  case,  transmit  the  record  within 
the  sixty  days,  it  is  regularly  and  lawfully  transmitted  and 
the  jurisdiction  of  this  court  is  terminated.  It  should  per- 
haps be  said,  for  certainty,  that  this  limitation  upon  the  power 
of  the  court  to  grant  rehearing  or  to  vacate  or  modify  its 
judgment  has  no  relation  to  that  other  power,  existent  in  all 
courts  and  at  all  times,  to  correct  the  mere  record  of  the  judg- 
ments which  they  render  so  as  to  make  the  record  properly 
express  that  judgment  Hill  v.  Hoover,  5  Wis-  386;  WiU 
of  Cole,  52  Wis.  691,  9  N.  W.  664.  Neither  do  we  mean  to 
suggest  that  the  mere  physical  presence  of  the  record  in  this 
court  can,  after  the  expiration  of  the  sixty  days,  continue 
the  jurisdiction  of  this  court,  for  such  presence  is  unlawful, 
and  the  behest  of  the  statute  that  it  be  remitted  within  the 
sixly  days  must  be  given  full  effect  to  terminate  the  juris- 
diction at  that  time  notwithstanding  a  disobedience  thereof  by 
the  clerk.  In  such  case,  while  the  record  may  be  here  physic- 
ally, it  is  not  lawfully  here.  Pringle  v.  Dunn,  89  Wis.  435, 
442.  Nor  do  we  suggest  that  any  irregular  or  unlawful  de- 
parture of  the  record  from  our  files  can  have  any  effect  The 
unlawful  or  unauthorized  act  of  the  clerk  in  transmitting  it 
would  be  as  inefficient  as  his  unauthorized  act  in  retaining  it 
Rowland  v.  Ereyenhageny  24  Cal.  62;  Vance  v.  Pena,  86 
CaL  328. 

We  have  not  overlooked  the  position  now  apparently 
adopted  in  New  York,  that  although  all  appellate  jurisdiction 
of  the  cause  is  lost  by  the  filing  of  the  remittitttr  in  the  lower 
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court,  and  that  court  thereupon  vested  with  complete  juris- 
diction, nevertheless  the  appellate  court  may  recall  the  rec- 
ord and  re-assume  jurisdiction  in  order  to  review  its  former 
decision.  Cardozo,  Court  of  Appeals,  §  133;  Franklin  B. 
N.  Co.  V.  Machey,  168  N.  T.  683,  51  K  E.  178.  It  is, 
however,  antagonized  by  holdings  elsewhere  and  by  the  dec- 
larations of  this  court  in  the  cases  cited,  and  we  do  not  find 
reason  to  justify  its  adoption. 

Having  reached  the  conclusion  that  we  have  no  jurisdic- 
tion over  the  cause  and  can  make  no  order  either  with  refer- 
ence to  our  judgment  or  with  reference  to  the  record,  it  is  not 
very  material  to  discuss  whether  otherwise  this  motion  could 
or  would  be  received  by  the  court  in  defiance  of  our  present 
Bule42: 

'TSTo  motion  as  to  any  final  determination  made  by  the 
court,  except  a  motion  to  correct  mistakes  in  the  record  of  this 
court,  will  be  heard  unless  made  within  thirty  days  after  such 
determination." 

Counsel  contend  that  this  does  not  apply  to  a  motion  of 
this  sort,  and  predicate  such  contention  upon  what  was  said 
in  EocTca  v.  Sprangers,  113  Wis.  123,  89  K  W.  113,  as  to 
Rules  XX  and  XXI  of  the  old  rules.  Eule  XX  of  the  old 
rules,  like  Rule  37  of  the  rules  of  1906,  applied  to  a  motion 
for  a  rehearing,  strictly  so  called,  while  Rule  XXI,  in  its 
terms,  applied  to  any  motion,  and,  as  said  in  Hocks  v.  Spran- 
gen,  supra,  at  page  138  (89  N.  W.  115),  the  practice  has 
become  reasonably  well  established  that  neither  excluded  a 
motion  in  the  nature  of  a  motion  for  a  rehearing,  as  one  to 
modify  our  judgment  or  mandate^  at  any  time  while  our  juris- 
diction persists.  It  was  in  view  of  that  anomaly  that  present 
Rule  42  was  formulated.  By  its  language  it  clearly  includes 
the  j)re86nt  motion  to  modify  the  final  determination  of  this 
oourt^  and  the  policy  embodied  in  that  rule  is  that  all  motions 
of  that  character,  like  motions  for  rehearing,  must  be  made 
within  the  thirty  days  during  which,  in  all  cases,  the  records 
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are  required  to  be  retained.  True,  such  rules  do  not  take  away 
our  jurisdiction,  but  they  limit  and  regulate  the  right  of  the 
litigant  to  invoke  the  exercise  of  such  jurisdiction  as  we  may 
have.  Att'y  Oen.  ex  rel.  Cushing  v.  Lum,  2  Wis.  507,  610 ; 
Baker  v.  State,  84  Wis.  584,  54  K  W.  1003 ;  Deuster  v.  MUr 
waukee  St.  B.  Co.  89  Wis.  191, 194,  61  N.  W.  766.  True,  the 
absolutism  of  Rule  42  is  qualified  by  present  Eule  21  reserv- 
ing to  the  court  the  power  in  a  proper  case  and  for  cause 
shown  to  enlarge  the  time  within  which  any  act  may  be  done. 
We  need  not,  however,  and  probably  should  not,  in  this  case 
discuss  the  question  whether  respondent  has  shown  proper 
cause  for  indulgence  under  that  rule,  since  we  have  deter- 
mined that  we  are  wholly  without  jurisdiction  to  entertain  his 
motion. 

By  the  Coturt.— Motion  to  recall  the  record  from  the  cir- 
cuit court  is  denied,  with  $10  costs. 

SiBBEOKSB  and  Timlin,  JJ.^  dissent 


Yazdzbwski,  Respondent,  vs.  Babkeb  and  another,  Appel- 
lants. 

February  i— April  SO,  1907. 

Master  and  servant:  Injury  from  unsafe  appliance:  (Tenerol  use: 
Instructions  to  jury. 

1.  The  duty  of  an  employer  in  respect  to  furnishing  to  his  employee 

a  reasonably  safe  place  to  work  in  or  reasonably  safe  appliances 
to  work  with  is  not  discharged  if  the  place  or  appliance  fni^ 
nished  is  obviously  dangerous  although  it  is  such  as  is  in  gen- 
eral use  among  employers  of  ordinary  caution  and  prudence  in 
the  same  line  of  business' under  the  same  circumstances. 

2.  The  word  "obviously,"  as  used  above,  does  not  mean  that  the 

danger  should  be  obvious  to  any  person,  however  unskilled  or 
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Ignorant,  but  that  it  should  be  obyioos  to  the  ordinarily  careful 
employer  or  to  a  person  possessing  equal  skill  and  Judgment 
and  opportunity  for  examination. 
%,  An  instruction  to  the  effect  that  the  machine  In  question  was  rea- 
sonably safe  if  such  machines  were  in  general  use  in  the  same 
business,  unless  the  Jury  should  find  that  such  machines  were 
not  reasonably  safe,  was  erroneous. 

Appeai.  from  a  judgment  of  the  circuit  court  for  Ashland 
connly:  John  K.  Pabish,  Circuit  Judge.    Reversed, 

This  is  an  action  to  recover  for  personal  injuries.  It  ap- 
peared upon  the  trial  that  the  plaintiff  on  the  29th  of  July, 
1902^  was  a  common  laborer  about  forty-one  years  of  age  and 
was  employed  by  the  defendants  in  their  lumber  mill  at 
Aahland,  where  he  had  been  continuously  working  since  May 
10th  of  the  ?ame  year.  His  work  was  to  take  the  lumber 
-cat  by  a  handsaw  on  the  east  side  of  his  position  and  also 
that  cut  by  a  resaw  on  the  west  side  and  place  the  same  on 
certain  live  rollers  which  carried  it  some  twenty  feet  to  an 
^)pen  edger.  When  the  lumber  reached  the  edger  it  was 
taken  by  another  employee  called  the  edgerman  and  put 
through  that  machine.  The  edger  was  seven  feet  wide  and 
liad  six  circular  saws  set  on  a  shaft  or  arbor^  the  two  outside 
«aws  being  stationary  and  the  others  being  movable  by  means 
-of  a  lever.  The  edger  had  no  safety  devices  to  prevent 
Iwards  from  being  thrown  back  by  the  saws.  It  was  claimed 
by  the  plaintiff  that  there  were  three  devices  which  might 
liave  been  used  to  prevent  boards  from  being  thrown  back, 
▼iz. :  (1)  A  spiked  roller  behind  the  saws  with  a  press  roll 
above;  (2)  a  guard  composed  of  long  iron  teeth  or  fingers 
fastened  to  a  rod  above  the  saws,  which  teeth  or  fingers  rested 
lightly  upon  the  boards  behind  the  saw  as  they  passed 
through  at  such  an  angle  that  if  the  board  started  back  they 
would  gouge  into  it  and  stop  it;  and  (3)  a  press  roller  imme- 
diately in  front  of  the  saw  resting  firmly  upon  the  board 
jmd  preventing  it  from  wabbling. 

On  the  day  first  named  a  two-inch  Norway  pine  plank  ten 
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inches  wide  and  eighteen  feet  long  was  being  passed  through 
the  edger  and  was  cut  into  two  pieces,  one  four  inches  and 
the  other  six  inches  wide.  The  larger  strip  passed  oat  in 
the  usual  manner,  but  the  other  was  caught  bj  one  of  the 
saws  and  was  split  in  two,  and  both  pieces  were  shot  or 
thrown  with  great  velocity  backwards,  one  of  them  penetrat- 
ing the  plaintiff's  body  and  inflicting  very  serious  injuries. 
The  following  special  verdict  was  returned  by  the  jury: 

"(1)  Did  August  Yazdzewski,  the  plaintiff,  receive  inju- 
ries while  in  the  employment  of  the  defendants  Christopher 
C.  Barker  and  Hiram  C.  Stewart  at  the  time  and  place  al- 
leged in  plaintiff's  complaint  t  A.  (Answered  by  the  court) 
Yes.  (2)  Was  the  edger  in  defendants'  sawmill  at  which 
plaintiff  was  employed  when  injured  a  reasonably  safe 
machine  as  it  was  then  operated  by  defendants)  A.  No. 
(3)  Did  the  defendants  fail  to  provide  at  the  time  plaintiff 
was  injured  any  suitable  swing  press  roll,  teeth,  Angers, 
spikes,  or  guards,  as  alleged  in  plaintiff's  complaint,  for  the 
protection  of  their  employees  while  at  work  on  or  about  said 
edger  ?  A.  Yes.  (4)  If  you  answer  question  number  3  by 
'yes,'  could  defendants,  without  impairing  the  usefulness  of 
said  edger,  have  provided  an  appliance  to  protect  their  em- 
ployees while  at  work  on  or  about  said  edger  I  A.  Yes.  (5)  If 
you  should  find  the  defendants  were  guilty  of  a  lack  of  or- 
dinary care  in  failing  to  provide  an  edger  with  reasonably  safe 
appliances  for  their  employees  while  at  work  on  or  about  the 
same,  was  said  negligence  of  defendants  the  proximate  cause 
of  plaintiff's  alleged  injuries?  A.  Yes.  (6)  Was  plaintiff 
guilty  of  any  negligence  which  in  any  manner  contributed 
towards  his  said  injuries  ?  A.  No.  (7)  If  from  your  answers 
to  the  foregoing  questions  the  court  is  of  the  opinion  that  the 
plaintiff  should  have  judgment  herein,  at  what  sum  do  you 
assess  his  damages?    A.  Five  thousand  dollars  ($5,000)." 

Judgment  for  the  plaintiff  was  rendered  on  the  verdict,  and 
the  defendants  appeal. 

For  the  appellants  there  was  a  brief  by  Lamareux  &  Shea, 
and  oral  argument  by  (7.  A.  Lamoreux. 

For  the  respondent  there  was  a  brief  by  Eaton  <6  Eaton, 
and  oral  argument  by  M.  H,  Eaton, 
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Wii^SLOW,  J.  It  is  strenuously  contended  by  appellants 
that  a  verdict  for  the  defendants  should  have  been  directed 
because  (1)  no  n^ligence  on  the  part  of  the  defendants  was 
shown;  (2)  it  appeared  that  the  injury  resulted  from  the 
negligence  of  a  co-employee;  and  (8)  the  plaintiff  assumed 
the  risk.  In  support  of  the  first  proposition  it  is  said  that 
the  evidence-  conclusively  showed  that  open  edgers  of  the 
kind  in  question  without  guards  were  in  general  use  in  the 
lumber  mills  of  northern  Wisconsin,  and  hence  that  there 
can  be  no  finding  of  negligenise  based  on  the  failure  to  pro- 
vide guards.  While  there  was  much  evidence  tending  to 
show  that  such  unguarded  edgers  were  in  general  use  in  other 
mills,  this  is  not  a  conclusive  test  upon  the  question  of  n^li- 
gence,  as  we  shall  endeavor  to  demonstrate  later  in  this  opin- 
ion in  discussing  the  alleged  error  in  the  instructions  relat- 
ing to  the  second  question  of  the  special  verdict  As  to  the 
second  and  third  propositions,  we  think  it  clear  from  the 
evidence  that  the  court  would  not  have  been  justified  in  di^ 
recting  a  verdict  for  the  defendants  on  either  ground. 

A  far  more  serious  question  is  raised,  however,  by  the  ex- 
ceptions to  the  instructions  given  by  the  court  with  reference 
to  the  second  question  of  the  verdict  In  submitting  this 
question  the  court  said: 

"If  you  find  from  the  evidence  that  open  edgers  and  edging 
machines  in  which  there  were  neither  press  rollers  nor  fingers 
nor  any  other  appliance,  device,  or  contrivance  in  front  of  the 
saws  were  in  general  use  in  the  sawmills  of  northern  Wiscon- 
sin at  the  time  plaintiff  sustained  the  injuries  described  in 
the  complaint,  you  may  answer  question  No.  2  'Yes,'  bvi  if 
you  find  that  such  open  edgers  were  not  reasonably  safe  to  the 
employees  operating  the  same  you  will  answer  the  question  hy 
*Nor' 

The  question  submitted  was  whether  the  machine  was  rea- 
sonably safe,  and  the  substance  of  the  instruction  was  that 
if  such  machines  were  in  general  use  then  they  were  reason- 
ably safe  unless  the  jury  concluded  that  they  were  not  rea- 
VOL.  131  —  83 
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sonably  safe ;  in  other  words,  the  fact  of  general  use  cut  no 
figure  in  answering  the  question.  In  the  last  analysis  the 
instruction  says  that  the  machine  was  not  reasonably  safe  if 
you  conclude  that  it  was  not^  whatever  be  the  fact  as  to  the 
general  use  of  such  machines.  We  cannot  approve  this  in- 
struction. The  rule  of  law  undoubtedly  is  that  when  an  em- 
ployer furnishes  to  his  employee  a  place  to  work  in,  or  an 
appliance  to  work  with,  it  is  his  duty  to  furnish  a  reasonably 
safe  place  or  appliance.  This  duty  is  absolute  and  cannot 
be  delegated.  Howard  v.  BeldehviUe  L.  Co.  129  Wis.  98, 108 
N.  W.  48.  The  general  rule  is  also  that  if  the  employer  fur- 
nish such  a  place  or  appliance  as  is  in 'general  use  among  em- 
ployers of  ordinary  caution  and  prudence  in  the  same  line 
of  business  under  the  same  circumstances,  he  has  discharged 
the  duty  imposed  on  him.  The  place  or  appliance  so  fur- 
nished is  in  a  legal  sense  "reasonably  safe."  Guinard  v. 
KnapjhSiout  &  Co.  Co.  95  Wis.  482,  70  K  W.  671 ;  Pryhilr 
ski  V.  N.  W.  C.  B.  Co.  98  Wis.  418,  74  K  W.  117 ;  Sladky  v. 
Marinette  L.  Co.  107  Wis.  260,  83  K  W.  514.  Many 
courts  apply  this  rule  without  exception  or  limitation.  4 
Thomp.  Oomm.  on  Neg.  §§  3991-3993;  Ship  Bldg.  Works 
V.  Nuttall  119  Pa.  St.  149,  13  Atl.  65.  This  court,  while 
approving  this  general  rule,  has  adopted  a  limitation  there- 
on in  consonance  with  what  seems  to  us  a  more  just  and  en- 
lightened policy.  That  limitation  is  that  the  employer  will  not 
discharge  his  duty  by  furnishing  the  ordinary  place  or  appli- 
ance, if  such  ordinary  place  or  appliance  be  obviously  dan- 
gerous. Irmes  v.  Milwaukee,  96  Wis.  170,  70  K  W.  1064 ; 
Boyce  v.  Wilbur  L.  Co.  119  Wis.  642,  97  K  W.  563.  The 
word  "obviously"  as  here  used  does  not  apply  to  any  person, 
however  unskilled  or  ignorant,  for  in  such  case  the  employee 
would  always  assume  the  risk,  and  the  exception  would  be 
no  exception  at  all,  but  "obviously"  to  the  ordinarily  careful 
employer  who  is  charged  with  the  duty  of  furnishing  the 
place  or  appliance,  or  "obviously"  to  a  person  possessing 
equal  skill  and  judgment  and  opportunity  for  examination 
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as  such  an  employer.  Doubtless  this  was  the  limitation  on 
the  general  rule  which  the  trial  judge  had  in  mind  when  he 
added  the  last  clause  to  the  instruction  quoted,  bat  it  is  evi- 
dent that  the  clause  does  not  convey  the  idea,  but  rather  elim- 
inates the  rule  entirely. 

A  number  of  other  rulings  are  complained  of  by  the  appel- 
lants, but  we  have  found  no  prejudicial  error  save  that  above 
named.  The  claim  that  the  question  of  the  negligence  of  a 
oo^mployee,  to  wit,  the  edgerman,  should  have  been  submitted 
to -the  jury  cannot  be  sustained.  We  find  no  evidence  tend- 
ing to  show  that  the  edgerman- was  guilty  of  any  negligence. 
Apparently  he  was  performing  his  duties  in  the  usual  man- 
ner. The  verdict  was  undoubtedly  unnecessarily  long.  The 
only  material  disputed  questions  were:  (1)  Whether  the 
edger  was  a  reasonably  safe  machine.  (2)  If  not,  was  the 
failure  to  furnish  a  reasonably  safe  machine  the  proximate 
cause  of  the  plaintiffs  injury  ?  (3)  Was  the  plaintiff  guilty 
of  contributory  negligence  by  way  of  assumption  of  the  risk  I 
(4)  What  damages  has  the  plaintiff  suffered  ? 

By  the  Court. — Judgment  reversed,  and  action  remanded 
for  a  new  trial. 

Keewin,  J.,  dissents. 


State  ex  BEii.  Wilmams,  Appellant,  vs.  Samubi^on,  Re- 
spondent 

February  1— April  SO,  1907. 

Quo  warranto:  Action  6y  toTiom  I>roughi:  TcLxpayera:  Refusal  of  at- 
iomey  general  to  act:  Constitutional  law:  Who  are  "county  of- 
fleers:'*  County  supervisor  of  assessment:  Construction  of  stat- 
utes: Qualifications  for  office:  Official  bonds:  Local  self-govern- 
ment:  Assessment  for  taxation. 

1.  Under  sec.  3466,  Stats.  (18d8),  providing  that  an  action  of  quo 
warranto  may  be  brought  in  the  name  of  the  state  by  a  private 
person  on  his  own  complaint  when  the  attorney  general  refuses 
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to  act  or  when  the  office  usurped  pertains  to  a  county,  etc.,  the 
person  bringing  the  action  must  have  some  Interest  In  ending 
the  claimed  usurpation,  but  It  Is  sufficient  that  he  be  a  taxpayer 
of  the  district  affected. 

2.  The  office  of  county  supervisor  of  assessment,  created  by  ch.  445, 
LawB  of  1901,  Is  an  office  which  "pertains  to  a  county,"  within 
the  meaning  of  said  sec  8466. 

%.  The  fact  that  In  an  action  brought  In  the  name  of  the  state  by  a 
private  person  under  sec.  3466,  Stats.  (1898),  the  attorney  gen- 
eral appears  and  continues  as  one  of  the  attorneys  for  the  de- 
fendant sufficiently  shows  that  an  application  to  him  to  com- 
mence the  action  would  have  been  futile,  and  is  eauivalent  to  a 
refusal  by  him  to  act  in  the  matter  on  behalf  of  the  state. 

4.  The  county   supervisor  of  assessment  whose  election   by  the 

county  board  for  a  term  of  three  years  Is  provided  for  by 
ch.  445,  Laws  of  1901,  is  not  a  county  officer  within  the  mean- 
ing of  sec.  4,  art.  VI,  Const.,  providing  that  "sherlfEs,  coroners. 
.  .  .  and  all  other  county  officers  except  judicial  officers  shall 
be  chosen  by  the  electors  of  the  respective  codntles  once  In 
every  two  years." 

5.  The  term  "all  other  county  officers,"  Incorporated  Into  sec.  4, 

art  VI,  Const,  by  amendment  In  1882,  means  the  heads  of  the 
several  major  divisions  of  county  government  existing  at  that 
time,  and  the  section  as  amended  does  not  take  away  the  leg- 
islative power  mentioned  In  sec.  9,  art  XIII,  to  create  other 
county  offices  with  other  duties  and  to  provide  for  the  manner 
of  filling  such  offices  and  the  terms  thereof. 

6.  Obscurities  In  constitutional  provisions  are  discoverable  by  the 

same  process  as  are  uncertainties  In  legislative  enactments,  and 
are  to  be  dealt  with  In  substantially  the  same  way  In  determin- 
ing the  real  Intent  of  the  lawmakers. 

7.  Where  language  used  In  a  constitution  may  reasonably  hare  more 

than  one  meaning,  long,  constant,  and  uniform  legislative  adop- 
tion of  one  of  such  meanings,  not  In  violation  of  any  existing 
Judicial  construction,  may  be  taken  as  controlling. 

8.  As  to  offices  created  by  the  legislature  and  having  peculiar  duties 

incident  thereto,  the  legislature  may  prescribe  qualifications  if 
they  are  reasonable  and  not  opposed  to  constitutional  provisions 
or  the  spirit  of  the  constitution. 

9.  A  requirement  that,  in  order  to  be  eligible  to  the  office  of  county 

supervisor  of  assessment,  a  person  must  have  been  an  elector 
and  householder  of  the  county  not  less  than  four  years,  is  not 
unreasonable. 
10.  The  legislature  may  provide,  in  respect  to  an  office  created  by  it, 
that  the  official  bond  of  the  officer  shall  be  by  a  surety  ccanpany 
and  at  public  expense. 
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11.  Ch.  446,  Laws  of  1901,  which  gives  to  a  oounty  superyisor  of 
assessment  superylslon  and  direction  of  the  work  of  the  assess- 
ors in  his  county,  but  does  not  take  out  of  the  hands  of  an 
assessor  the  duties  of  his  office  or  take  away  his  right  to  exer- 
cise his  discretion  in  yaluing  property,  does  not  yiolate  the 
right  of  local  self-government  The  whole  duty  of  the  super- 
visor, under  said  act,  has  reference  to  assisting  the  assessors, 
testing  their  work,  seeing  that  the  law  is  not  violated,  and  in 
case  of  violations  applying  the  proper  remedy. 

{12.  Whether  ch.  259,  Laws  of  1906,  imposing  new  duties  on  the  su- 
pervisor of  assessment,  violates  the  right  of  local  self-govern- 
ment, not  decided.] 

ApFEAii  from  an  order  of  the  circuit  court  for  Clark 
<50unty:  E.  W.  Helms,  Judge.    Affirmed. 

'  Action  of  quo  wwrranto  involving  the  right*  of  the  defend- 
ant to  hold  and  perform  the  duties  of  the  office  of  oounty  su- 
pervisor of  assessment  for  Clark  countji  Wisconsin,  under 
<;h.  446,  L^ws  of  1901. 

The  complaint  by  appropriate  allegations  shows  that  the 
defendant  was,  in  form,  duly  elected  by  the  county  board  of 
Clark  ooimly  to  the  office  in  question  November  18,  1904, 
for  the  term  of  three  years,  commencing  on  the  first  Monday 
of  January,  1905 ;  that  he  duly  qualified  according  to  the 
requirements  of  said  ch.  445,  and  has  since  that  time  per- 
formed the  prescribed  duties  of  such  office,  and  further  al- 
leges that  there  is  no  such  office  in  fact;  that  his  pretense  in 
the  matter  is  a  usurpation  because  of  the  law,  so  called,  afore- 
said being  unconstitutional  and  void. 

The  defendant  by  his  attorneys  demurred  to  the  complaint, 
first,  for  want  of  jurisdiction  of  the  person  of  the  defendant 
or  the  subject  of  the  action ;  second,  for  want  of  l^gal  capacity 
to  sue;  and  third,  for  insufficiency  of  facts  to  constitute  a 
•cause  of  action.  The  demurrer  was  sustained  and  plaintiff 
appealed. 

George  L.  Jacques,  attorney,  and  R.  J.  MacBride,  of  coun- 
sel, for  the  appellant. 

The  cause  was  submitted  for  the  respondent  on  the  brief 
of  L.  M.  Sturdevant  and  F.  M.  Jackson. 
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Marshall,  J.  The  questions  whether  the  relator  had  legal 
capacity  to  commenoe  and  maintain  the  action  and  whether 
the  facts  alleged  are  sufficient  to  constitute  a  cause  of  action 
seem  to  be  the  ones  relied  upon  to  sustain  the  order  com- 
plained of,  so  this  opinion  will  be  restrained  accordingly. 

The  first  question  is  ruled  in  favor  of  appellant  by  the 
statute,  sec.  3466,  Stats.  (1898).  It  is  there  provided  that 
an  action  may  be  brought  against  the  party  offending  in  the 
name  oi  the  state  by  a  private  person  on  his  own  complaint 
when  the  attorney  general  refuses  to  act,  or  when  the  office 
usurped  pertains  to  a  county  and  any  person  shall  usurp,  in- 
trude into,  or  unlawfully  hold  any  public  office.  True,  in  or- 
der for  a  private  person  to  be  competent  to  commence  such  an 
action  he  must  have  some  interest  in  ending  the  claimed  usur- 
pation, but  that  is  satisfied  by  his  being  a  taxpayer  of  the  dis- 
trict affected.  State  ex  rel.  Kelleher  v.  Fordycd,  115  Wis. 
608,  92  N.  W.  430.  As  suggested  by  appellant's  counsel,  the 
point  under  discussion  was  directly  passed  upon  in  that  case. 
It  was  again  passed  upon  very  decisively  in  Stcde  ex  rel. 
Weinsheim  v.  Leischer,  117  Wis.  475,  94  K  W.  299,  this  lan- 
guage being  used: 

^^True,  such  private  person,  when  not  suing  on  behalf  of 
the  public,  must  have  some  interest  in  the  question,  more  than 
that  which  is  common  to  all  members  of  the  community ;  but 
that  interest  certainly  appears  when  it  is  shown  that  he  is  a 
property  owner  and  taxpayer  in  the  village,  and  hraioe  is 
necessarily  pecuniarily  affected.  •  .  .  We  can  entertain  no 
doubt  but  that  the  action  is  propex4y  brought  by  the  private 
relators  named  in  the  complaint,  under  the  express  terms  of 
the  statute.  It  is  still  an  action  by  the  state,  but  the  state 
has,  by  statute,  permitted  it  to  be  prosecuted  by  private 
parties." 

Whether  the  office  here  alleged  to  be  usurped  is  strictly 
a  county  office  or  not,  it  quite  clearly  pertains  to  a  county, 
within  the  meaning  of  the  law.  The  name  of  the  office  is 
"county  supervisor  of  assessment,"  and  the  duties  incident 
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thereto  are  confined  to  and  extend  throughout  the  county.  In 
the  broad  general  sense  of  the  term,  the  office  is  a  county 
office. 

Moreover,  it  appears  that  the  attorney  general  was  hostile 
to  the  maintenance  of  the  action  from  the  fact  that  he  ap- 
peared therein  as  one  of  the  attorneys  for  the  respondent  at 
the  outset  and  continued  as  one  of  such  attorneys  doi^n  to  the 
present  time.  That,  as  it  has  been  held,  shows  that  an  appli- 
cation to  him  to  commence  the  action  would  have  been  entirely 
futile,  which  is  equivalent  to  a  refusal  to  act  in  the  matter  on 
behalf  of  the  state  (People  ex  rel.  Ayres  v.  State  Auditors,  42 
Mich.  422,  4  N.  W.  274 ;  Stale  ex  rel.  Lamb  v.  Cunningham, 
83  Wis.  90, 130,  68  K  W.  35),  thus  rendering  operative  that 
part  of  sec  3466,  Stats.  (1898);  aforesaid,  making  it  compe- 
tent for  a  private  person  to  oommence  the  action  when  the  at- 
torney general  refuses  to  act  So  there  was  legal  capacity  to 
commence  and  maintain  the  action  both  upon  the  ground  of 
the  attitude  of  the  attorney  general  in  the  matter  and  the 
ground  that  the  office  pertained  to  a  county. 

The  first  question  in  order  respecting  whether  the  law 
is  valid  is,  Does  the  feature  which  provides  that  the  super- 
visor of  assessment  for  each  county  shall  be  elected  by  its 
board  of  supervisors  and  for  a  term  of  three  years,  violate  sec 
4,  art  VI,  of  the  constitution,  providing  that  "sheriffs,  coro- 
ners, registers  of  deeds,  district  attorneys,  and  all  other  county 
officers  except  judicial  officers,  shall  be  chosen  by  the  electors 
of  the  respective  counties  once  in  every  two  years  ?"  In  short, 
is  the  S0'<3alled  office  of  county  supervispr  of  assessment  a 
county  office  within  the  meaning  of  the  language  "all  other 
county  officers"  as  Tised  in  the  quoted  words?  If  so,  mani- 
festly, the  legislature  acted  outside  the  scope  of  its  authority 
in  providing  for  filling  the  office  otherwise  than  by  an  elec- 
tion by  the  people. 

Conceding  for  the  purposes  of  the  discussion  that  in  the 
broad,  most  comprehensive  meaning  of  the  term  "county  offi- 
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oers"  a  county  supendsor  of  assessment  would  be  included 
therein^  the  ultunate  question  is  whether  the  language  is  to  be 
taken  in  that  sense  or  in  a  restricted  sense  excluding  such 
officers. 

While  the  language  of  a  law,  whether  fundamental  or  a 
legislative  creation,  which  is  plain,  looking  at  its  literal  sense, 
ordinarily,  in  such  sense,  is  to  be  regarded  as  expressing  the 
intent  of  the  lawmakers,  that  sense  may  be  viewed  broadly 
or  restrictively,  or  even  violated,  within  the  limits  that  the 
reasonable  meaning  of  words  cannot  be  departed  from,  in 
case  of  their  being  ambiguous  and  such  departure  being  neces- 
sary in  order  to  render  efficient  the  purpose  of  the  lawmakers. 
This  subject  has  been  many  times  discussed  in  our  decisions. 
The  law  in  respect  to  the  matter  was  declared  in  Bice  v.  Ash- 
land Co.  108  Wis.  189, 192,  84  N.  W.  189,  190,  thus: 

^There  must  be  some  uncertainty  of  sense,  else  the  natural 
and  ordinary  meaning  of  the  words  must  prevail.  When 
there  is  no  such  uncertainty,  to  resort  to  judicial  construction 
to  extend  or  restrict  the  meaning  of  words  and  give  to  a  legis- 
lative enactment  a  character  other  than  that  which  its  lan- 
guage plainly  indicates,  it  is  said,  'would  be  extremely  dan- 
gerous, for  there  would  be  no  law,  however  definite  and  pre- 
cise in  its  nature,  which  might  not  thereby  be  rendered  use- 
less.' .  .  .  But  courts  are  obliged  in  many  cases  to  go 
further.  ...  It  is  always  presumed,  in  regard  to  a  statute, 
that  no  absurd  or  unreasonable  result  was  intended  by  the 
l^slature.  Hence  if,  viewing  a  statute  from  the  stand- 
point of  the  literal  sense  of  its  language,  it  is  unreasonable 
or  absurd,  an  obscurity  of  meaning  exists,  calling  for  ju- 
dicial construction.  .  .  .  While  courts  do  not,  and  cannot 
properly,  bend  words  out  of  their  reasonable  meaning  to  effect 
a  legislative  purpose,  they  do  give  to  words  a  liberal  or  strict 
interpretation  within  the  bounds  of  reason,  sacrificing  literal 
sense  and  rejecting  every  interpretation  not  in  harmony  with 
the  evident  intent  of  the  lawmakers  rather  than  that  such  in-  f 
tent  shall  fail" 

So  before  attempting  to  read  the  provision  of  the  constitu- 
tion in  question  other  than  in  the  plain  literal  sense  thereof, 
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we  must  reach  the  conclusion  that  ambiguity  exists,  when  we 
view  it  according  to  established  principles. 

The  language  of  a  law  is  not  necessarily  free  from  ambi- 
guity merely  because  looking  thereto  alone  no  uncertainty  of 
meaning  appears.  Ambiguity,  as  has  often  been  said,  may  as 
well  spring  from  the  effect  that  would  result  by  applying  a 
law  in  its  literal  sense,  as  from  obscurity  of  expression  in  the 
words  themselves.  This  subject  was  thus  treated  in  Rossmil- 
ler  V.  State,  114  Wis.  169, 178,  89  K  W.  839,  841 : 

^^It  is  fundamental  that  if,  giving  to  the  words  of  an  act 
their  literal  or  natural  meaning,  the  conclusion  reached  would 
he  unreasonable  or  absurd,  some  other  meaning  within  the 
reasonable  scope  of  the  words  may  be  adopted  to  avoid  that 
result,  if  it  appears  that  such  meaning  may  probably  have 
beeoi  the  one  intended/' 

One  of  the  familiar  principles  to  be  applied  in  determining 
whether  words  of  a  law  which  are  plain  on  their  face  are  am- 
biguous nevertheless,  is  that  it  muat  always  be  presumed  that 
the  lawmakers  did  not  intend  anything  clearly  unreasonable 
or  absurd.  Another  familiar  principle  is  that  implied  re- 
peals are  not  favored.  Therefore,  where  a  later  enactment  in 
its  ordinary  sense  nullifies  an  earlier  one  to  which,  however, 
it  makes  no  reference,  ambiguity  exists  calling  for  judicial 
<5on8truction  to  the  end  that  a  meaning  may  be  attributed  to 
the  later  law,  if  the  lawmakers  so  intended,  which  will  give 
^effect  thereto  without  disturbing  the  earlier  enactment.  The 
rule  on  that  subject  has  often  been  declared  here.  It  was 
«tated  in  Mason  v.  Ashland,  98  Wis.  540,  545,  74  N.  W.  357, 
359, thus: 

'^In  judicial  oonstiniction,  one  of  the  most  familiar  rules 
is  that  conflicts  by  implication  or  otherwise,  between  different 
provisions  of  s  statute,  or  bet^eeoi  two  statutes,  are  not  fa- 
vored and  will  not  be  held  to  exist  if  they  may  be  otherwise 
reasonably  construed.  .  .  •  When  two  acts  or  provisions  are 
-susceptible  of  a  construction  which  will  give  operation  to  both 
«nd  all  of  the  words  in  each,  without  doing  violence  to  either. 
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it  is  incumbent  on  the  court  to  search  for  some  reasonable 
ground  for  such  construction  and  not  reach  the  conclusion 
that  a  fatal  conflict  exists,  unless  the  meaning  of  the  words 
and  the  manner  of  their  use  be  such  as  to  render  it  impossible 
to  reconcile  them  on  any  reasonable  theory,  whereby  all  may 
be  given  force  and  effect" 

Applying  the  foregoing  to  the  situation  in  hand  it  seems 
that  we  must  go  further,  before  condemning  the  law  in  ques- 
tion as  invalid,  than  merely  to  determine  that  looking  at  the 
literal  sense  of  sec.  4,  art  VI,  of  the  constitution  it  includes 
all  oflicers  who  are  in  any  sense  "county  officers."  It  would 
be  an  extraordinary  restriction  upon  legislative  power  to  so 
tie  its  hands  as  to  disable  it  from  creating  any  sort  of  an  office, 
however  insignificant,  pertaining  to  a  county  to  be  filled  other^ 
wise  than  by  an  election  by  the  people.  Practical  construction 
by  the  uniform  course  of  legislation  since  the  constitution  was 
amended  into  its  present  form  condemns  the  idea  that  so  dras- 
tic a  restriction  was  intended.  There  is  the  law  providing 
for  county  commissioners  of  equalization,  sec  1077a,  Stats. 
(1898).  Such  officers  have  been  held  not  to  be  county  officers 
in  a  constitutional  sense.  State  ex  rel.  Brown  Co,  v.  Myers, 
52  Wis.  628,  632,  9  NT.  W.  777,  778.  The  court  there  did  not 
regard  the  term  "county  officers"  as  used  in  the  constitution 
to  necessarily  include  every  officer  whose  duty  pertains  to  a 
county.    This  language  was  used : 

"It  is,  doubtless,  the  meaning  and  intent  of  the  constitution, 
that  certain  officers  shall  be  elected  or  appointed  by  the  people 
of  the  district  to  which  their  offices  appertain.  But  we  do  not 
think  the  commissioners  appointed  under  this  act  are  'officers* 
within  the  meaning  of  the  constitution.  They  are  merely  ap- 
pointed to  do  a  specific  act^  and  when  that  act  is  performed 
their  power  ceases." 

Then  there  is  the  law  providing  for  county  game  wardens 
(sec  2,  ch.  312,  Laws  of  1899).  They  are  required  to  be  au- 
thorized by  the  county  board  and  to  be  appointed  in  a  partic- 
ular manner,  their  compensation  to  be  fixed  by  the  oounty 
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board  and  paid  out  of  the  county  treasury  as  other  county 
officers  are  paid.  Such  officials  have  been  held  elsewhere  to 
be  county  officers  within  the  broad  meaning  of  the  term.  State 
ex  rel.  Armstrong  v.  Halliday,  61  Ohio  St.  171,  55  K  E.  175. 
Again  we  have  superintendents  of  the  poor,  who  are  required 
to  give  bonds  like  other  county  officers,  sec  1520,  Stats. 
(1898),  and  the  law  providing  for  trustees  to  manage  tho 
charitable  county  institutions  in  the  county  of  Milwaukee 
(ch.  94,  Laws  of  1905).  There  are  others,  but  enough  have 
been  referred  to  for  the  purposes  of  the  discussion.  All  men- 
tioned are  as  distinctively,  it  would  seem,  cotmty  officers  as  are 
county  supervisors  of  assessment.  So  if  the  language  of  tho 
constitution  in  question  is  so  restrictive  on  legislative  power 
as  to  include  all  county  officers  falling  within  the  full  scope  of 
the  term  in  question,  tiie  whole  course  of  legislation  for  a 
quarter  of  a  century  has  been  wrong  and  we  have  many  county 
officers,  so  called,  who  have  no  legitimate  basis  for  the  author- 
ity they  assume  to  exercise. 

Again  if  sec.  4,  art  VI,  includes  every  officer  who  may  in 
any  sense  be  regarded  as  a  county  officer,  it  is  plainly  repug- 
nant to  the  spirit,  and  in  our  judgment  to  the  letter,  of  sec. 
9,  art.  Xm,  of  the  constitution,  which  provides  that  ^^all 
county  oflScers  whose  election  or  appointment  is  not  provided 
for  by  this  constituticHi  shall  be  elected  by  the  electors  of  the 
respective  counties,  or  appointed  by  the  boards  of  supervisors 
or  other  ooimty  authorities,  as  the  legislature  shall  direct." 
That  contemplates  the  existence  of  county  officers  whose  elec- 
tion is  provided  for  by  the  fundamental  law  and  others  to  be 
elected  or  appointed  as  the  legislature  shall  provida 

It  is  an  inefficient  answer  to  the  foregoing  indications  of 
ambiguity  to  say  that  the  term  ^'all  other  county  officers"  does 
not  admit  of  any  other  reasonable  construction  than  the  one 
including  all  officers  however  insignificant  whose  duties  ap- 
pertain to  a  county  at  large.  The  term  obviously  has  a  broad 
general  and  a  narrow  or  particular  meaning,  and  the  sense  in- 
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tended  must  be  determined  with  reference  to  the  particular 
<5ase.  There  are  heads  of  major  diyisions  of  state  and  county 
government  which  are  commonly  known  as  state  and  county 
officers,  and,  generally  speaking,  when  those  terms  are  used 
one  associates  the  same  with  some  such  head. 

In  State  ex  rel.  Milwaukee  Med.  CoU.  v.  Chitienden^  127 
Wis.  468,  107  N.  W.  606,  a  similar  question  was  involved. 
Ch.  366,  Laws  of  1905,  provides  that  the  place  of  trial  of  aU 
actions  authorized  to  be  brought  against  any  of  the  state  offi- 
cers in  their  official  capacities  shall  be  in  Dane  county. ,  The 
court  upon  due  consideration  held  that  the  term  ''state  <^ 
cers"  may  be  construed  as  meaning  only  heads  of  the  execu- 
tive departments  of  the  state  elected  by  the  people  at  large, 
such  as  governor,  lieutenant-governor,  state  treasurer,  secre- 
tary of  state,  attorney  general,  and  the  like,  that  being  its  par- 
ticular meaning,  or  given  its  more  comprehensive  sense  in- 
cluding every  person  whose  duties  appertain  to  the  state  at 
large,  according  to  the  legislative  intention;  that  the  exact 
sense  in  which  the  term  is  used  in  any  particular  law  must 
often  be  determined  by  ordinary  rules  for  judicial  construe- 
tion.  Applying  the  rule  that  effects  and  consequences  are  to 
be  regarded  in  construing  a  law  where  the  words  thereof  will 
admit  of  either  of  two  reasonable  meanings,  the  court  held 
that  in  the  law  in  question  the  words  "any  of  the  state  officers" 
should  be  restrained  to  heads  of  departments  having  their  <^- 
cial  residence  at  the  state  capitol,  and  expected  to  keep  open 
office  there  during  business  hours  and,  generally  speaking,  to 
be  there  themselves;  that  is,  that  the  term  was  used  by  the 
lawmakers  in  its  narrow  and  particular  instead  of  its  broad 
and  general  sense. 

In  harmony  with  the  foregoing  we  find  it  to  have  been 
held  by  the  supreme  court  of  the  United  States  that  flie 
term  "county  officer,"  strictly  speaking,  "is  one  by  wh<Mn  the 
county  performs  its  usual  political  functions ;  its  functicms  of 
government"     One  who  "exercises  continuously,  and  as  a 


30]  JANUARY  TEEM,  1907.  509 

8tat«ex  rel.  Williams  v.  Samuelson,  131  Wis.  499. 

part  of  the  regular  and  permanent  administration  of  govern- 
ment, its  public  powers,  trusts,  or  duties."  Sheboygom  Co.  v. 
Parker,  3  Wall.  93.  In  this  connection  several  cases  in  the 
books  where  the  term  "county  officers"  has  been  construed 
might  be  discussed,  but  to  do  so  would  throw  no  satisfactory 
light  on  the  question  we  have  to  decide,  since  the  conditions 
here  are  diilerent  from  those  referred  to  in  such  cases.  The 
following  are  a  few  of  them:  Foushee  v.  Christian,  119  N. 
C.  159,  25  S.  E.  793  j  Laird  v.  Leap,  42  Neb.  834,  60  K  W. 
1043 ;  State  ex  rel.  v.  Brennan,  49  Ohio  St  33,  29  N.  E.  593 ; 
State  ex  rel.  Armstrong  v.  Ealliday,  61  Ohio  St  171,  65  N. 
E.  175 ;  State  v.  Tilford,  1  Nev.  240 ;  Hutchinson  v.  Ash- 
bum,  5  Neb.  402 ;  State  ex  rel.  Holmes  v.  Dillon,  90  Mo.  229, 
2  S.  W.  417. 

In  determining  whether  the  words  "all  other  county  offi- 
cers" were  used  in  the  constitution  in  their  particular  sense, 
the  affirmative  is  suggested  at  once  by  the  rule  of  noscitur  a 
sodis.  Several  but  not  all  of  the  principal  heads  of  county 
government  required  to  have  their  offices  at  the  county  seats 
and  ordinarily  in  the  building  provided  for  that  purpose  are 
mentioned,  followed  by  the  term  "all  other  coimty  officers  ex- 
cept judicial  officers."  In  that  we  have  a  very  strong  indica- 
tion that  minor  officials  not  usually  thought  of  when  the  term 
"county  officers"  is  nsed  were  not  intended  to  be  included,  but 
only  sheriffs,  coroners,  registers  of  deeds,  and  the  like.  Such 
indication  is  emphasized,  as  we  shall  see,  with  striking  sig- 
nificance by  the  conditions  existing  at  the  time  of  the  forma- 
tion of  the  constitution  and  at  the  time  sec  4,  art  YI,  was 
amended  into  its  present  form,  and  the  way  the  subject  has 
always  been  treated  by  the  legislature  as  we  have  heretofore 
seen. 

It  may  be  thought  that  the  rules  for  the  construction  of 
legislative  enactments  do  not  apply  to  the  construction  of  the 
fundamental  law,  and  that  the  argument  thus  far  on  that  ac- 
coimt  is  somewhat  beside  the  case.    The  authorities,  however, 
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are  otherwise,  being  to  the  effect  that  obscurities  in  constitu- 
tional provisions  are  discoverable  by  the  same  process  as  are 
uncertainties  in  legislative  enactments,  and  are  to  be  dealt 
with  in  substantially  the  same  way  in  determining  the  real  in- 
tent of  the  lawmakers.  Potter's.  Dwarris,  Stat.  &  Const  654, 
655;  Story,  Const.  (5th  ed.)  §§  397-404. 

At  the  time  of  the  adoption  of  the  constitution  there  was 
a  county  system  of  government  witii  the  ordinary  principal 
heads,  such  as  sheriffs,  coroners,  district  attorneys,  county 
treasurers,  oouiity  suryeyors,  registers  of  deeds,  oounty  com- 
missioners, and  clerks  of  such  commissioners,  who  performed 
substantially  the  duties  now  performed  by  county  clerks. 
The  constitution  was  adopted  largely  with  reference  to  that 
situation.  In  discussing  a  somewhat  similar  situation  in 
New  York,  it  was  said  that  the  constitution  should  be  deemed 
to  have  been  prepared  and  adopted  in  reference  to  existing 
laws  upon  the  provisions  of  which  in  detail  it  depended  to 
be  set  in  operation.  Rathbone  v.  Wirth,  150  N.  Y.  459,  473, 
45  N.  E.  15 ;  People  v.  Baymond,  37  N.  Y.  428. 

Now  we  find  that  the  f  ramers  of  the  constitution,  dealing 
with  the  existing  conditions  and  contemplating  the  continu- 
ation of  its  general  features,  provided  that  certain  of  the 
existing  heads  of  county  governments  should  be  elected  by 
the  people,  viz.,  sheriffs,  coroners,  registers  of  deeds,  and  dis- 
trict attorneys,  leaving  the  other  heads  to  be  provided  for, 
as  well  as  minor  'county  officers,  in  such  way  as  the  legisla- 
ture might  provide,  and  in  respect  thereto  sec  9,  art.  XIII, 
which  has  never  been  changed,  was  adopted  to  cover  the  sub- 
ject in  the  words  heretofore  quoted,  viz. : 

"All  county  officers  whose  election  or  appointment  is  not 
provided  for  by  this  constitution  shall  be  elected  by  the  elec- 
tors of  the  respective  counties,  or  appointed  by  the  boards  of 
supervisors  or  other  county  authorities,  as  the  legislature  shall 
direct" 

And  contemplating  that  the  legislature  might  from  time 
to  time  create  new  county  officers  with  duties  different  from 
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those  theretofore  performed  by  such  ofBcers,  it  was  provided 
in  said  sec.  9  that: 

"All  officers  whose  offices  may  hereafter  be  created  by  law, 
shall  be  elected  by  the  people  or  appointed,  as  the  legislature 
may  direct" 

Following  the  constitutional  plan  in  the  first  revision  of 
the  statutes  a  chapter  was  devoted  to  the  subject  of  counties 
and  county  officers.  That  included  members  of  the  county 
boar4  of  supervisors,  taking  the  place  of  the  old  commis- 
sioner system,  and  made  up  of  the  chairmen  of  the  boards  of 
supervisors  of  the  several  towns  and  the  supervisors  in  cities 
as  county  officers ;  also  the  clerk  of  the  board  of  supervisors, 
the  clerk  of  the  circuit  court,  district  attorney,  judges  of  pro- 
bate, court  commissioners,  sheriffs,  coroners,  county  treasur- 
ers, registers  of  deeds,  and  county  surveyors.  Ch.  10,  R.  S. 
1849.  That  system  was  continued  in  the  revision  of  1858, 
ah.  13,  and  again  continued  in  the  revision  of  1878,  the  sub- 
ject of  county  officers  being  treated  under  ch.  37,  the  same 
being  extended  to  include  superintendent  of  schools,  and  all 
being  made  elective  by  the  people.  Later,  in  1882,  sec.  4, 
art  VI,  of  the  constitution  was  amended  so  as  to  conform 
thereto  by  adding  after  the  words  "district  attorneys''  the 
words  "and  all  other  county  officers  except  judicial  officers," 
thus  including  county  clerks  and  superintendents  of  schools, 
leaving  sec.  9,  art  XIII,  as  before,  referring  to  certain 
county  officers  whose  election  was  provided  for  in  the  consti- 
tution, pointing  quite  plainly  to  sec  4,  art.  VI,  and  other 
-cotmty  officers  whose  election  was  not  provided  for,  they  to 
be  elected  by  the  electors  of  the  respective  counties  or  ap- 
pointed by  the  boards  of  supervisors,  or  other  county  authori- 
ties, as  the  legislature  shall  direct,  and  leaving  the  legisla- 
ture free  to  create  other  officers  to  be  "elected  by  the  people 
•or  appointed,  as  the  legislature  may  direct"  It  seems  quite 
plain  that  sec.  4,  art  VI,  from  the  beginning  dealt  with 
county  officers  in  the  restrictive  sense, — the  recognized  heads 
of  the  several  divisions  of  county  government  as  treated  in  the 
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statutes  from  the  beginning  under  the  head  of  county  of- 
ficers,  and  that  sec.  9  in  the  opening  lines  refers  to  such 
county  officers  and  in  the  closing  lines  to  such  other  county 
officers  as  the  legislature  might  from  time  to  time  create,  re- 
serving to  it  authority  to  provide  for  filling  the  offices  either 
dy  election  or  appointment 

As  argued  by  respondent's  attorneys,  the  constitutional  pro- 
vision in  New  York  identical  with  our  sec.  9,  art  XIII,  was 
early  held  to  use  the  term  "county  officers"  with  reference 
to  officers  thus  known  at  the  time  of  the  adoption  of  the  con- 
stitution, and  that  the  right  was  reserved  to  create  additional 
coimty  offices  with  duties  different  from  those  of  the  officers 
specially  mentioned,  and  to  provide  for  filling  them.  People 
ex  rel.  Wood  v.  Draper,  15  N.  T.  682,  688 ;  People  ex  reL 
Loew  V.  Batchelor,  22  N.  Y.  128,  140;  People  ex  rel.  Brown 
v.  Woodruff,  82  N.  Y.  355,  864 ;  People  v.  Raymond,  87  N.  Y. 
428 ;  Matter  of  Brenner^,  170  N.  Y.  185, 190,  63  N.  E.  133 ; 
A  llison  V.  Welde,  172  N.  Y.  421,  65  N.  E.  263.  Those  cases 
and  others  that  might  be  referred  to  are  to  the  effect  that  the 
legislature  under  such  a  constitutional  system  as  ours,  so  far 
as  indicated  by  sec  9,  art  XIII,  aforesaid,  is  free  to  create  a 
new  county  office  and  provide  for  filling  it  by  some  authority 
other  than  direct  action  by  the  electors,  so  long  as  the  duties 
of  the  office  are  not  such  as  were  incident  to  some  county  of- 
fice at  the  time  of  the  formation  of  the  constitution. 

Without  further  discussion  we  are  constrained  to  hold  that 
the  term  "all  other  coimty  officers"  was  used  in  the  instance 
in  question  in  harmony  with  the  statutory  division  of  officers 
into  state,  county,  and  town  officers  existing  at  the  time  of 
its  incorporation  into  the  fundamental  law.  In  other  words, 
in  its  particular  sense — ^that  of  heads  of  the  several  major 
divisions  of  county  government  as  then  understood, — and 
without  any  thought  of  surrendering  the  legislative  power 
mentioned  in  sec.  9,  art  XIII,  to  create  other  county  ofBces 
with  duties  other  than  those  incident  to  those  offices  grouped 
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under  the  special  statutory  treatment  of  the  subject^  and  to 
provide  for  the  manner  of  filling  such  offices,  not  of  course 
invading  the  constitutional  system  of  local  self-government 
That^  as  we  have  seen,  is  supported  by  the  fact  that  such  in- 
terpretation of  the  words  is  within  their  reasonable  scope, 
and  is  necessary  to  avoid  implied  repeal  of  a  meet  impor- 
tant provision  of  the  constitution.  It  is  supported  by  the 
rule  that  surrender  by  the  people  of  a  commonly  exercised 
legislative  power  to  create  new  offices  and  provide  for  filling 
the  same  should  not  rest  on  any  less  certain  basis  than  plain 
unmistakable  languaga  It  is  supported  by  the  rule  of  no^- 
citur  a  sodis.  It  is  supported  by  the  doctrine  that  the  term 
^'county  officer"  as  used  in  the  constitution  refers  only  to  such 
county  officers,  or  the  duties  incident  thereto,  as  existed  at 
the  time  of  the  adoption  of  the  constitution.  It  is  further 
supported  by  practical  construction,  as  indicated  by  numer^ 
ous  legislative  enactments  creating  new  county  ofiices,  in  the 
broad  sense  of  the  term,  and  providing  for  filling  the  same 
otherwise  than  by  the  electors  of  the  counties ;  the  history  in 
that  regard  extending  over  a  period  of  more  than  a  quarter  of 
a  century. 

The  last  phase  of  the  case  mentioned  we  deem  of  special 
importance,  since  there  are  many  important  laws  which 
might  otherwise  be  fatally  affected.  True,  practical  con- 
struction, is  of  no  consequence  where  the  language  of  the  law 
will  reasonably  permit  of  but  one  meaning,  but  where  it  is 
otherwise,  as  we  find  to  be  the  case  here,  and  the  legislature 
has  consistently,  and  not  in  violation  of  any  existing  judicial 
construction,  adopted  a  particular  meaning  reasonably  at- 
tributable to  the  law,  as  shown  by  the  general  course  of  legis- 
lation covering  a  long  period  of  time,  such  circumstance  may 
well  be  taken  as  controlling.  Mayor  v.  State  ex  rel.  Board  of 
Police,  16  Md.  376.  In  that  case  it  was  held  that  a  pro- 
vision of  a  constitution  may  receive  interpretation  from  long. 
Vol*  181  —  88 
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constant,  and  uniform  legislative  practice.     The  opinion  is 
thus  epitomized  in  the  syllabus : 

"Such  legislation  is  evidence  of  contemporaneous  acquies- 
cence of  the  people,  and  the  various  departments,  in  this  prac- 
tical interpretation,  and  the  constitution  may  receive  an  inter- 
pretation from  a  long,  constant,  and  uniform  legislative  prac- 
tice." 

To  that  effect  are  McCulloch  v.  Maryland^  4  Wlieat  316, 
and  numerous  cases  cited  in  the  note  to  §  476,  2  Lewis's 
Sutherland,  Stat  Constr.  (2d  ed.),  where  the  same  is  stated 
as  established  doctrine. 

It  is  next  argued  that  ch.  445,  Laws  of  1901,  is  void  as 
arbitrary  class  legislation,  in  that  it  violates  the  letter  and 
spirit  of  the  constitution  in  providing  that  the  term  of  the 
office  created  shall  be  three  years,  whereas  the  term  for  county 
officers  generally  is  two  years,  and  it  provides  special  and  un- 
reasonable qualifications,  in  that  a  person  to  be  eligible  to 
the  office  is  required  to  be  an  elector  and  householder  of  the 
county  not  less  than  four  years  before  the  date  of  his  election, 
and  is  required  to  furnish  a  bond  to  the  state  of  Wisconsin 
signed  by  ^n  authorized  surety  company  conditioned  for  the 
faithful  and  impartial  discharge  of  his  duties. 

The  suggestion  that  the  three-year  term  of  office  contra- 
venes the  constitution  as  to  the  term  of  office  of  county  officers 
is  answered  by  what  has  been  said,  in  that  supervisors  of  as- 
sessment are  not  constitutional  officers  in  the  sense  that  they 
are  specially  mentioned  with  a  special  restriction  as  to  their 
election  and  term  of  office. 

There  is  not  in  our  constitution  any  general  provision  re- 
specting eligibility  to  public  office.  We  do  not  find  any  au- 
thority, in  the  numerous  cases  cited,  to  the  effect  that  there  is 
any  implied  limitation  upon  the  right  of  the  legislature  to 
prescribe  reasonable  qualifications  for  public  offices,  not  con- 
travening any  constitutional  provision  on  the  subject  Espe- 
cially is  that  true  where  the  office  itself  was  not  in  oxistenoe 
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at  the  time  of  the  adoption  of  the  eonstitutioiiy  but  is  a  mere 
legislative  creation  tinder  the  reservation  of  authority  in  that 
regard.  It  is  useless  to  examine  the  numerous  cases  cited 
to  our  attention.  Many  of  them  have  reference  to  provisions 
not  found  in  our  constitution.  A  good  illustration  is  State 
ex  rel  Holt  v.  Denny,  118  Ind.  449^  21  N.  E.  274,  where 
a  requirement  of  five  years'  residence  for  eligibility  to  public 
office  was  condemned  because  of  a  special  provision  which  we 
do  not  hava  In  Throop,  Public  Officers,  at  §  73,  it  is  stated 
as  a  general  rule  that  the  legislature  has  full  power  to  pre- 
scribe qualifications  ioi  public  office  in  addition  to  those 
prescribed  by  the  constitution,  if  any,  provided  that  they  are 
reasonable  and  not  opposed  to  the  constitutional  provisions 
or  to  the  spirit  of  the  constitution.  That  certainly  must  be 
true  as  to  offices  created  by  the*  legislature  having  incident 
thereto  peculiar  duties. 

The  requirement  in  the  law  in  question  that  a  candidate 
to  be  eligible  shall  be  an  elector  and  householder  of  the  county 
for  not  less  than  four  years  seems  reasonable  and  very  mod- 
erate. A  supervisor  of  assessment  in  order  to  be  fairly 
equipped  for  his  duties  must  needs  have  some  familiarity 
with  the  county  in  which  his  duties  are  to  be  performed.  The 
requirements  prescribed  by  the  law  seem  to  be  about  as  moder- 
ate a  guaranty  that  he  shall  have  such  familiarity  as  legisla- 
tive wisdom  could  well  have  devised.  The  substantial  part 
of  such  requirements  seems  to  be  actual  identification  of  the 
candidate  with  the  people  and  interests  of  the  county  for  a 
period  of  four  years,  at  least,  by  his  having  been  an  elector 
and  householder  therein  during  that  period. 

Our  attention  is  called  to  State  ex  rel.  v.  Bobbins,  71  Ohio 
St  273,  78  K  E.  470,  holding  that  a  law  requiring  official 
bonds  to  be  obtained  of  surety  companies  is  unconstitutional 
as  a  restriction  upon  the  liberty  to  contract.  The  case  is  quite 
novel  and  seems  to  stand  alone,  and  to  rest  upon  reasoning 
which  we  are  not  willing  to  follow.    It  is  not  suggested  that 
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such  a  law  violates  any  express  provision  of  the  constitntiony 
but  rather  that  it  violates  the  spirit  thereof  as  contained 
in  some  general  declarations  referred  to.  It  is  not  perceived 
why  it  is  not  within  the  scope  of  legislative  authority,  es- 
pecially in  regard  to  an  office  created  by  the  legislature,  to 
provide  that  the  official  bond  of  the  officer  elected  or  ap- 
pointed to  fill  the  office  shall  be  by  a  surety  company  and  at 
public  expense. 

Is  ch.  445  a  usurpation,  in  that  it  violates  the  right  of  local 
self-government,  taking  from  the  various  primary  taxing  dis- 
tricts of  the  county  the  right  to  have  the  subjects  of  direct  tax- 
ation assessed  therefor  by  officers  of  their  own  choosing  t  That 
is  the  next  qiuestion  io  be  solved.  Counsel  for  appellant 
maintain  the  affirmative,  because  sec.  4  provides  that  the 
county  supervisor  of  assessment  shall  have  full  and  complete 
supervision  and  direction  of  the  work  of  the  assessors  in  his 
county.  However,  when  we  come  to  examine  the  precise  na- 
ture of  the  supervision  referred  to  we  find  that  it  does  not  take 
from  the  local  assessors  to  any  extent  their  discretion  in  re- 
spect to  valuing  property  for  taxation.  The  supervisor  is  re- 
quired, as  it  seems,  to  assist  and  advise  the  local  assessors  and 
see  that  they  obey  the  law.  After  the  supervisor  has  ex- 
hausted his  authorily  it  is  for  the  local  assessor  in  every  case^ 
or  the  board  of  review,  to  exercise  discretion  as  to  valuing 
the  property.  The  supefvisor's  work  consists  wholly,  as  it 
seems,  in  seeing  that  the  assessor  performs  his  duty,  not  in 
performing  the  assessor's  duty  for  him*  Sec  4  provides  that 
the  supervisor  shall  annually  call  the  assessors  together  for 
conference  and  instruction  relative  to  their  duties.  Sec.  5  re- 
quires him  to  examine  public  books,  records,  and  papers  in 
his  county  for  the  purpose  of  obtaining  knowledge  respecting 
property  assessable  in  the  assessment  districts  of  his  county. 
Sec..  6  requires  him  to  test  the  work  of  assessors  during  the 
progress  of  their  work,  and  provides  that  if  he  shall  ascer- 
tain that  any  property  has  been  omitted  or  not  assessed  ac- 
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cording  to  law  he  shall  bring  the  same  to  the  attention  of  the 
assessor  of  the  proper  district,  and  if  he  then  n^lects  or  re- 
fuses to  correct  the  assessment  that  the  snperrisor  shall  re- 
port the  same  in  a  prescribed  manner  to  the  board  of  review 
for  its  action.  Sec  7  provides  for  the  supervisor  making 
complaint  to  the  presiding  judge  for  the  removal  of  an  as- 
sessor whom  he  believes  to  be  guilty  of  a  violation  of  law. 
Sec  8  requires  the  supervisor  to  make  a  report  in  detail  of  his 
work  to  the  county  board.  Sec  9  provides  that,  for  the  pur- 
pose of  testing  ithe  accuracy  of  the  assessment  made  in  any 
district  for  any  year  and  to  secure  information  for  use  in 
equalizing  values  between  taxing  districts,  an  assessment 
may  be  made  in  such  assessment  district  for  the  same  year 
by  the  supervisor  of  assessment  and  reported  to  the  county 
board.  Sec  10  provides  that  the  supervisors  of  assessment 
shall  be  imder  the  supervision  and  direction  of  the  state  tax 
commission.  Thus  it  will  be  seen  that  the  supervision  of  the 
local  assessors  contemplated  by  the  act  does  not  extend  in  any 
respect  to  taking  out  of  the  hands  of  an  assessor  the  duties  of 
his  office  as  they  bave  always  existed,  to  assess  all  the  prop- 
erty in  his  district  subject  to  taxation  according  to  his  judg- 
ment and  in  accordance  with  the  directions  contained  in  the 
statutes.  The  whole  duty  of  the  supervisor  has  reference  to 
lending  him  assistance,  to  testing  his  work,  to  seeing  that  the 
law  is  not  being  violated,  and  in  case  of  violations  to  applying 
the  proper  remedy. 

Ch.  269,  Laws  of  1905,  was  referred  to  on  the  argument 
as  having  some  bearing  on  the  question  here  involved,  but  it 
is  considered  that  it  does  not  This  action  challenges  the  ex- 
istence of  the  office  of  supervisor  of  assessment  under  the  act 
of  1901,  purporting  to  create  it,  and  challenges  the  right  of 
the  respondent  to  hold  and  perform  the  functions  of  such  an 
office.  The  act  of  1905  is  an  independent  provision  impos- 
ing new  duties  on  the  supervisor  of  assessment  Whether  the 
performance  of  such  duties  would  violate  the  right  of  local 
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self-government  is  not  involved  in  the  questions  raised  as  to 
the  validity  of  the  act  of  1901.     The  general  result  of  the 
foregoing  is  that  the  order  appealed  from  is  right  and  must 
be  affirmed. 
By  the  Court. — So  ordered. 

DoDGB^  J.^  dissents. 


Reddington,  Respondent,  vs.  Ekanet,  imp.,  Appellant 

March  tf^Apni  9, 1907. 

BuJ^rogatUm:  Payment  of  debts  of  another:  Partnership:  Pleading: 

Parties. 

1.  Relief  hj  way  of  Bubrogatlon  in  favor  of  one  who  has  paid  the 

debt  of  another  should  not  be  granted  unless  the  necessity  for 
it  be  clearly  shown. 

2.  Plaintlfr  bought  the  Interest  of  one  partner  and  with  the  other 

formed  a  new  firm.  He  advanced  money  for  the  purpose  of  dis- 
counting bills  of  the  new  firm,  but  his  partner  secretly  used  it 
to  pay  the  debts  of  the  old  firm.  Held,  that  the  new  firm  was 
the  owner  of  the  money  so  used,  and  plaintifP's  right,  if  any» 
must  be  worked  out  by  subrogation  of  the  new  firm  to  the  rights 
of  the  creditors  whose  claims  were  so  paid,  rather  than  by  sub- 
rogation of  the  plaintlfr  personally. 

3.  A  complaint  in  such  case  which  did  not  show  the  relations  and 

rights  of  the  partners  in  either  firm  as  between  themselves,  or 
that,  even  if  the  new  firm  was  largely  indebted  to  plaintiff,  he 
could  not  secure  repayment  of  his  advances  by  dissolution  and 
settlement  of  its  aftairs,  did  not  state  a  cause  of  action  for  sub- 
rogation. 

4.  The  partner  who  was  a  member  of  both  Ifarms,  and  who  was  made 

a  defendant  in  the  action,  was  not  a  necessary  party  plaintiff; 
nor  was  it  essential  that  the  creditors  of  the  old  iirm,  whose 
claims  had  been  paid,  should  be  Joined  as  defendants. 

Appeal  from  an  order  of  the  circuit  court  for  Sheboygan 
county:  Miohaex  Kibwan,  Circuit  Judge.    Reversed. 
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The  complaint  in  this  case  alleged  in  brief  the  following 
facts:  That  on  and  prior  to  June  30,  1902,  the  defendants 
John,  Franey  and  Thomas  F.  Franey  were  partners  nnder  the 
name  of  T.  F.  Franey  &  Co.,  owning  a  stock  of  goods  and 
conducting  a  furniture  business  at  Plymouth,  Wisconsin,  of 
which  business  Thomas  F.  Franey  was  the  managing  partner ; 
that  on  the  day  named  the  plaintiff  purchased  the  interest  of 
John  Franey  in  the  business  on  the  representation  that  said 
business  was  profitable  and  owed  no  debts,  and  upon  the  fur- 
ther express  agreement  in  writing  on  the  part  of  John  Franey 
that  he  would  pay  all  debts  of  the  former  firm  if  any  there 
were ;  that  plaintiff  was  thereupon  received  into  the  firm,  and 
that  in  truth  the  former  firm  was  then  owing  debts  amount- 
ing to  $3,721.95 ;  that  thereafter  the  plaintiff  advanced  to  the 
new  firm  the  sum  of  $4,000  on  the  representation  of  Thomas 
F.  Franey,  the  managing  partner,  that  it  would  be  used  to 
discount  the  bills  of  the  new  firm ;  that  without  the  plaintiff's 
knowledge  or  consent  said  Thomas  F.  Franey  used  $3,721.95 
out  of  said  sum  in  discharging  the  debts  of  the  old  firm,  a  list 
of  said  debts  so  paid  being  given;  that  Thomas  F.  Franey 
was,  at  the  time  plaintiff  discovered  said  misapplication  of 
funds,  and  now  is,  wholly  insolvent,  possessing  no  money  or 
property  out  of  which  plaintiff  could  then  or  can  now  realize 
any  part  of  said  moneys ;  that  the  plaintiff  by  reason  of  the 
premises  became  the  equitable  owner  of  said  claims  so  paid 
and  is  entitled  to  be  subrogated  in  place  of  the  creditors  so 
paid.  Judgment  of  subrogation  and  that  the  plaintiff  re-- 
cover the  sums  so  paid  against  Thomas  F.  Franey  and  John 
Franey  was  demanded. 

The  defendant  John  Franey  demurred  to  the  complaint 
on  three  grounds :  (1)  That  there  is  a  defect  of  parties  plaint- 
iff in  that  Thomas  F.  Franey  should  have  been  joined  as  a 
plaintiff;  (2)  that  there  is  a  defect  of  parties  defendant  in 
that  the  creditors  whose  claims  were  paid  should  have  been 
joined  as  defendants;  (3)  that  the  complaint  does  not  state 
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facts  sufficient  to  constitute  a  cause  of  action.  The  demurrer 
was  overruled,  and  the  defendant  John  Franey  appeals. 

For  the  appellant  there  was  a  brief  by  BoyU  £  Hardgrave, 
and  oral  argument  by  J.  O.  Hardgrove. 

Simon  Oillen,  for  the  respondent 

WiNSLOw,  J.  The  essential  facts  alleged  in  the  complaint 
are  that  the  plaintiff  advanced  to  his  firm,  for  the  purpose  of 
making  cash  purchases  of  goods,  money  which  his  partner 
T.  F.  Franey  secretly  and  without  plaintiff's  consent  used  to 
pay  debts  of  the  former  firm  composed  of  T.  F.  and  John 
Franey,  and  that  T.  F.  Franey  has  no  property  out  of  which 
plaintiff  can  collect  his  daim.  These  are  the  facts  from 
which  the  plaintiff's  right  to  subrogation  must  be  found  to 
exist,  if  it  exist  at  all.  It  is  true  that  it  is  alleged  with  mudi 
particularity  that  John  Franey  contracted  in  writing  with 
the  plaintiff  to  pay  and  discharge  the  debts  of  the  old  firm  at 
the  time  plaintiff  purchased  John  Franey' s  interest  and  was 
received  into  the  firm;  but  no  liability  is  now  claimed  as  a 
result  of  that  agreement,  and,  indeed,  this  court  has  already 
decided  in  a  former  action  between  the  plaintiff  and  John 
Franey  that  there  could  be  no  recovery  on  the  agreement  in 
the  absence  of  allegations  showing  that  the  plaintiff  was  in 
some  way  legally  compelled  to  pay  the  debts  of  the  old  firm. 
Reddington  v.  Franey,  124  Wis.  590,  102  K  W.  1065.  It 
will  be  noticed  that  no  statement  is  made  as  to  the  present  pe- 
cuniary condition  of  the  new  firm  or  the  amount  of  its  prop- 
erty; and  we  are  entirely  uninformed  as  to  whether  it  is  still 
doing  business  or  has  been  dissolved,  whether  the  partners 
have  settled  their  mutual  accounts  or  not,  whether  the  plaint- 
iff owes  the  firm  or  the  defendant  T.  F.  Franey  owes  the  firm, 
or  whether  both  owe  the  firm,  or  what  will  be  the  condition 
of  the  mutual  accounts  when  the  business  is  settled  and  a  bal- 
ance struck.  The  significance  of  these  omissions  will  appear 
later  in  this  opinion. 
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The  doctrine  of  subrogation,  by  means  of  which  a  debt 
once  paid  or  a  security  discharged  is  kept  alive  as  against  the 
principal  debtor  for  the  benefit  of  a  third  person  who,  not  be- 
ing a  mere  volunteer,  has  paid  the  debt,  is  an  equitable  doc- 
trine, favored  by  the  law  because  it  accomplishes  the  ends  of 
justice  and  fair  dealing.  It  is  well  settled  that  one  who  is 
legally  bound  to  pay  the  debt  or  who  has  an  interest  to  pro- 
tect thereby  is  not  a  volunteer.  It  is  also  held  without  sub- 
stantial conflict  of  opinion  that  where  a  fund  is  misappro- 
priated by  an  agent  or  trustee  without  the  owner's  consent  to 
the  payment  of  the  debt  of  another,  the  owner  of  the  fund  is 
not  a  volunteer,  but  will  be  entitled  to  subrogation  if  neces- 
sary for  his  due  protection.  It  will  be  unnecessary  to  enlarge 
further  on  the  abstract  doctrine  of  subrogation  in  the  present 
case.  The  right  must  be  founded,  if  it  exist  at  all,  upon  one 
or  both  of  these  principles.  It  is  evident  that  the  plaintiff  w;a8 
under  no  obligation  to  pay  the  debts  of  the  old  firm,  nor  was 
such  payment  necessary  for  the  protection  of  any  property 
interest  which  he  had.  Neither  his  individual  property  nor 
the  property  of  the  new  firm  could  have  been  seized  to  pay 
them.  Beddington  v.  Franey7 supra.  He  had,  however,  ad- 
vanced funds  to  the  new  firm  on  the  agreement  that  tney 
should  be  used  to  discount  bills  for  the  purchase  of  new  goods, 
and  according  to  the  allegations  of  the  complaint  these  funds 
were  used  by  his  partner  surreptitiously  to  pay  the  bills  of 
the  old  firm.  Independently  of  any  agreement  as  to  the  use 
of  the  funds,  his  copartner  would  have  no  right  to  use  them 
for  purposes  outside  of  the  firm  business ;  hence  the  allegation 
that  it  was  understood  that  they  were  to  be  used  to  discount 
bills  of  the  new  firm  adds  nothing  to  the  legal  effect  of  the 
transaction.  The  money  was  advanced  to  the  new  firm  for  its 
proper  purposes;  thereby  the  firm  and  not  his  copartner  be- 
came indebted  to  the  plaintiff  for  the  amount  advanced,  and 
the  moneys  became  firm  assets,  and  the  plaintiff  became  en- 
titled to  credit  for  the  advance  upon  the  firm  books.     The 
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plaintiflF  could  not  sue  his  copartner  at  law  to  recover  the  ad- 
vances in  the  absence  of  an  agreement  by  his  copartner  that 
he  would  personally  pay  them.  Sprout  v.  Crowley,  30  Wis- 
187 ;  George  v.  Benjamin,  100  Wis.  622, 76  K  W.  619.  The 
logical  condusion  seema  to.be  that  T.  F.  Franey  took  firm 
funds  without  the  knowledge  of  his  partner  and  wrongfully 
used  them  in  discharging  the  debts  of  the  old  firm  of  which 
he  was  a  member.  Certainly  this  act  calls  persuasively  for 
the  application  of  the  doctrine  of  subrogation  on  behalf  of 
the  owner  of  the  funds,  if  necessary  for  such  owner's  protec- 
tion. As  we  have  seen,  the  firm  owned  the  funds,  and  hence 
the  plaintiff's  ri^t,  if  any,  must  be  worked  out  by  subroga- 
tion of  the  new  firm  rather  than  by  subrogation  of  the  plaint- 
iff personally.  In  legal  contemplation  it  is  the  new  firm 
which  advanced  the  money  to  pay  the  dbbts  of  the  old  firm, 
not  the  plaintiff,  as  the  G(»nplaint  seems  to  assume. 

Here  we  meet  difficulties  arising  from  the  lack  of  any  al- 
legation as  to  the  relations  and  rights  of  the  partsiers  in  either 
firm  as  between  themselves.  T.  F.  Franey  was  a  partner  in 
both  firms  and  prima  facie^  liable  for  the  debts  of  both  firms. 
There  is  no  allegation  that  John  Franey  ever  agreed  with 
T.  F.  Fi^an^  to  assume  or  pay  the  debts  of  the  old  firm,  nor 
is  there  any  showing  of  the  condition  of  the  accounts  of  that 
firm  as  between  the  partners.  For  all  that  appears  T.  F. 
Franey  may  have  been  equitably  bound,  as  between  himself 
and  John,  to  discharge  those  debts,  or  he  may  have  agreed  to 
do  so  at  the  time  of  the  sale  of  John's  interest  to  the  plaintiff. 
In  either  case  T.  F.  Franey  would  have  no  right  of  subroga- 
tion either  individually  or  through  the  mediimi  of  the  new 
firm.  But  this  fact  would  not,  of  course,  affect  the  right  of 
the  plaintiff  to  have  his  equities  worked  out  through  the  firm. 
Here,  however,  we  meet  another  diffieullrf.  The  plaintiff's 
advance  of  money  to  the  new  firm  simply  made  him  a  cred- 
itor of  the  firm.  His  copartner  may  have  advanced  a  greater 
sum,  or  the  plaintiff  may  have  drawn  out  moneys,  or  both, 
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SO  that  at  the  time  of  the  oommenoement  of  thia  action  the 
plaintiff  may  have  been  indebted  to  the  firm  so  that  upon  the 
closing  out  of  its  business  he  would  have  no  interest  in  its  as- 
sets. But  even  if  the  new  firm  be  largely  indebted  to  the 
plaintiff,  still  we  have  no  information  as  to  the  financial  con- 
dition df  the  firm.  For  all  that  appears  in  the  complaint  it 
may  have  a  large  amount  of  property.  Ita  condition  may  be 
such  that  after  payment  of  its  debts  and  crediting  the  plaintiff 
with  his  advances  and  charging  them  to  the  defendant  T.  F. 
Franey  there  will  be  a  balance  remaining  for  division  be- 
tween the  partners.  The  allegation  that  the  defendant  T.  F. 
Franey  is  personally  insolvent  so  that  a  judgment  againdst  him 
cannot  be  collected  can  hardly  be  considered  as  an  allegation 
that  the  firm  has  no  property  with  which  to  meet  its  obliga- 
tions. If  the  plaintiff  can  secure  the  repaymeiit  of  his  ad- 
vances by  dissolution  and  settlement  of  the  affairs  of  the  firm 
there  is  no  need  of  invoking  the  principle  of  subrogation. 

The  doctrine  of  subrogation,  by  which  a  debt  once  paid  or 
a  securily  released  is  allowed  to  be  revived  and  enforced  in 
another's  name,  is  an  equitable  doctrine,  designed  to  prevent 
imminent  injustice,  and  is  only  carried  out  in  the  exercise  of 
equitable  discretion.  It  has  been  called  a  doctrine  of  mere 
equity  and  benevolence.  It  is  invoked  for  the  protection  of 
the  person  who,  not  being  a  volunteer,  has  paid  the  debt. 
While  it  will  not  be  denied  simply  because  the  creditor  may 
have  another  possible  remedy,  it  must  certainly  appear  that  it 
is  necessary  for  his  protection.  For  all  that  appears  in  the 
present  complaint  the  plaintiff  (who  is  the  only  one  claim- 
ing subrogation  here)  may  be  now  the  debtor  of  the  new  firm, 
or,  if  a  creditor,  he  may  have  in  his  own  hands  the  property 
of  the  new  firm  which  may  be  ample  to  satisfy  his  claim.  As 
said  in  Edinburg  Am.  L.  M.  Co.  v.  Latham^  88  Ind.  88 :  "We 
think  it  clear  that  such  relief  [i.  e.  subrogation]  ought  not  to 
be  granted  unless  the  necessity  for  it  be  distinctly  shown.*' 
The  fundamental  basis  of  the  privilege  being  the  necessity 
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of  protecting  the  man  whose  money  has  discharged  the  debt, 
this  requirement  seems  to  be  reasonable  as  well  as  self-evident 

We  do  not  discover  that  there  is  any  defect  of  parties, 
-either  plaintiff  or  defendant;  but  for  the  reasons  given  the 
demurrer  should  have  been  sustained.  ' 

By  the  Court — Order  reversed,  and  action  remanded  with 
directions  to  sustain  the  demmrrer  to  the  complaint; 


SoHAMPEB,  Respondent,  vs.  iUlleioh,  Appellant 

March  26— April  SO,  1907. 

Tender  and  purchaser  of  land:  Pleading:  Election  tetween  causes  of 
action:  Continuance:  Absence  of  party:  New  trial:  Discretion, 

1.  Under  a  complaint  alleging  fraud  in  a  sale  of  land  by  defendant 

to  plaintiff  and  also  a  subsequent  agreement  between  the  par- 
ties by  which  defendant  took  an  option  upon  the  land  and  was 
to  pay  plaintiff  all  that  he  got  for  it  in  excess  of  a  certain  sum 
and  also  agreed  to  return  the  amount  paid  by  plaintiff  on  the 
purchase  price,  there  was  no  error  in  allowing  plaintiff  to  elect 
upon  the  trial  to  proceed  upon  the  theory  of  a  contract  to  pay 
the  sums  mentioned. 

2.  Refusal  to  continue  a  cause  over  the  term  because  of  the  alleged 

sudden  Ulness  of  defendant,  and  refusal  thereafter  to  grant  a 
new  trial  on  the  same  ground,  are  held,  upon  the  showing  made 
by  affidavits  upon  both  sides,  not  to  have  been  an  abuse  of  dis- 
cretion. 

Appeal  from  a  judgment  of  the  circuit  court  for  Wood 
county:  Ohas.  M.  Wbbb,  Circuit  Judge.    AffirmecL 

This  action  was  commenced  December  11, 1905,  to  recover 
damages  sustained  by  alleged  false  representations  in  a  land 
deal  between  the  parties,  and  also  by  a  failure  of  the  defend- 
ai\t  to  perform  an  alleged  oral  contract  in  respect  to  the  deal 
The  lands  were  situated  near  Grand  Bapids  and  Kekoosa  in 
Wood  county.     The  complaint  is  unique,  and  to  the  effect 
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that  prior  to  April  1,  1905,  both  parties  resided  in  Chicago ; 
that  the  defendant  had  several  valuable  farms  for  sale  near 
Grand  Rapids,  whicli  he  falsely  represented  to  contain  15,000 
inhabitants,  whereas  it  only  contained  6,000  inhabitants,  and 
near  Nekoosa,  falsely  represented  to  contain  2,500  inhabit- 
ants, whereas  it  only  contained  1,000  inhabitants;  that  the 
defendant  falsely  and  fraudulently  represented  the  qualities 
of  said  farms  as  to  fertility,  timber,  and  buildings ;  that,  re- 
lying upon  such  representations,  the  plaintiff  selected  one  of 
said  farms  of  160  acres,  a  description  of  which  the  plaintiff 
could  not  give  by  reason  of  being  a  stranger  in  Wood  county ; 
that  the  plaintiff  purchased  said  farm  of  the  defendant  for 
$1,200,  but  entered  into  no  written  contract  therefor,  signed 
no  note  or  memorandum  thereof,  and  too^  no  possession 
thereof;  that  in  payment  therefor  the  plaintiff  gave  the  de- 
fendant a  mortgage  on  real  estate  he  owned  in  Chicago,  which 
mortgage  the  defendant  immediately  sold  to  an  innocent  party 
to  defraud  the  plaintiff ;  that  out  of  said  sum  the  plaintiff  re- 
ceived from  the  defendant  $600  in  personal  properly,  and  the 
balance  of  $600  was  to  apply  on  the  purchase  price  of  said 
farm;  that  the  plaintiff  shipped  his  household  goods  from 
Chicago  to  Nekoosa,  which  the  defendant  fraudulently  and 
with  intent  to  deceive  removed  to  a  different  and  much  in- 
ferior farm  several  miles  south  of  IN'ekoosa ;  that  on  complaint 
being  made  by  the  plaintiff  the  defendant  took  from  him  an 
option  on  the  farm  so  selected  and  purchased  by  the  plaintiff, 
and  agreed  to  give  to  the  plaintiff  all  he  got  for  the  land  over 
and  above  $1,350,  and  to  return  to  the  plaintiff  the  $600  he 
so  received  gn  the  m<Mrtgage  given  to  him  by  the  plaintiff  on 
his  real  estate  in  Chicago;  that  thereafter  the  defendant  sold 
the  160-acre  farm  so  selected  by  the  plaintiff  for  $1,500,  but 
that  the  defendant  refused  to  give  to  the  plaintiff  the  $150  as 
so  agreed  and  refused  to  repay  to  the  plaintiff  the  $600  so 
fraudulently  taken  from  the  plaintiff. 

The  defendant  answered  and  denied  all  false  representa- 
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tions  and  all  fraud  and  deceit,  or  that  tlie  plaintiff  relied 
upon  any  such  representation  or  statement,  and  admits  or  al- 
leges that  the  defendant  had  farms  for  sale  in  Wood  county ; 
that  the  plaintiff  claimed  to  be  a  good  judge  of  farm  lands ; 
that  he  went  to  Nekoosa  and  looked  over  the  several  farms  of 
the  defendant  before  making  any  choice  or  purchase,  and  that 
the  plaintiff  made  such  selection  and  purchase  after  a  full  in- 
vestigation and  solely  upon  his  own  judgment ;  that  the  farm 
so 'selected  had  no  buildings  thereon  and  was  so  purchased 
for  $1,200;  that  the  plaintiff  and  defendant  entered  into  a 
written  contract  and  agreement  for  the  farm  described  April 
5, 1905 ;  that  at  the  time  the  plaintiff  gave  to  the  defendant  a 
mortgage  of  $1,200  on  the  real  estate  owned  by  him  in  Chi- 
cago, which,  pursuant  to  an  understanding  with  the  plaintiff, 
the  defendant  sold,  and  from  the  proceeds  thereof  he  was  to 
pay  and  did  pay  to  the  plaintiff  $600  with  which  to  buy  per- 
sonal property  and  pay  expenses  of  moving  from  Chicago  to 
Wood  county,  and  the  remaining  $600  the  defendant  was  to 
retain  and  apply  as  part  of  the  purchase  price  of  said  farm, 
and  the  same  was  done  accordingly ;  that  the  defendant  opened 
the  car  containing  the  household  goods,  etc,  of  the  plaintiff 
when  it  arrived  at  Nekoosa,  and  removed  the  same  to  the 
Boyd  farm  which  had  theretofore  been  leased  for  the  purpose 
of  moving  thereon  by  the  plaintiff ;  that  the  defendant  admits 
that  he  took  an  option  from  the  plaintiff  to  sell  the  farm  so 
purchased  by  the  plaintiff,  and  in  case  of  making  sale  to  have 
therefor  all  he  received  over  and  above  $1,350,  of  which  sum 
the  plaintiff  was  to  have  $750,  and  the  remaining  $600  the  de- 
fendant was  to  retain  in  payment  of  the  $600  he  had  loaned 
to  the  plaintiff  as  mentioned. 

The  plaintiff  being  called  as  a  witness,  the  defendant  inter- 
posed a  demurrer  ore  tenus  to  the  complaint  on  the  ground 
seemingly  that  a  cause  of  action  in  tort  had  been  joined  with 
one  on  contract.  The  court  overruled  the  demurrer  ore  tenus, 
and  on  the  request  of  the  respective  counsel  stated  in  effect 
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that,  if  the  defendant  was  liable  at  all  under  the  complaint, 
it  was  upon  contract  and  not  in  tort  by  reason  of  the  option 
of  the  defendant  to  sell  the  fann.  Thereupon  the  plaintiff 
elected  to  proceed  upon  the  theory  of  a  contract  to  repay  the 
$600  and  the  $150.  Thereupon  the  defendant  moved  to  con- 
tinue the  cause  over  the  term,  which  was  denied  by  the  court. 
The  trial  then  proceeded,  and  at  the  close  of  the  testimony 
the  court  directed  the  jury  to  ^return  a  verdict  in  favor  of  the 
plaintiff  and  assess  his  damages  at  $771.25,  principal  and  in- 
terest. From  the  judgment  entered  upon  that  verdict  accord- 
ingly the  defendant  appeals. 

D.  D.  Corvway,  attorney,  and  Daniel  H.  Qrady,  of  counsel, 
for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Ooggins  &  Bra- 
jseau,  and  oral  argument  by  T.  W,  Brazeau. 

Cassoday,  C.  J.  1.  Upon  objection  to  evidence  under  the 
-complaint  the  trial  court  seems  to  have  been  of  the  opinion 
that  if  the  defendant  was  liable  to  the  plaintiff  at  all  his  liabil- 
ity was  founded  upon  the  settlement  of  the  wrongs  previously 
alleged  in  the  complaint  and  the  promise  and  agreement  to  re- 
pay to  the  plaintiff  the  $600  he  had  realized  and  retained  on 
the  mortgage  and  the  $150  alleged  to  have  been  realized  on 
the  sale  of  the  farm,  over  and  above  the  $1,350  therein  men- 
tioned. However  that  may  have  been,  we  are  clearly  of  the 
•opinion  that  there  was  no  error  in  allowing  the  plaintiff  to 
•elect  upon  the  trial  "to  proceed  upon  the  theory  of  a  contract 
to  repay  the  $600  and  the  $150"  mentioned. 

2.  Nor  do  we  think  there  was  any  error  in  refusing  to  con- 
tinue the  cause  when  called  for  trial  May  31,  1906.  That 
application  was  based  upon  a  letter  from  the  defendant  to  his 
•counsel  dated  at  Chicago  May  30,  1906,  announcing  that  he 
was  unable  to  be  present  at  the  trial  by  reason  of  sudden  ill- 
ness, and  a  certificate,  purporting  to  be  from  a  physician  in 
Chicago,  to  the  same  effect,  neither  of  which  was  verified. 
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After  verdict  was  so  directed  May  31^  1906,  and  on  August 
16,  1906,  the  defendant  obtained  an  order  to  show  cause  why 
the  verdict  should  not  be  set  aside  and  a  new  trial  granted  by 
reason  of  such  alleged  error  in  so  refusing  to  continue  the 
cause  May  31,  1906,  which  order  to  show  cause  was  based 
upon  the  pleadings,  papers,  records,  files,  and  the  affidavits 
of  the  defendant  and  his  attorney  and  physician.  From  the 
affidavit  of  the  attorney  it  appears,  among  other  things,  that 
!May  26,  1906,  the  defendant  informed  him  that  he  was  veiy 
sick  and  would  be  unable  to  be  present  at  the  trial,  if  reached 
within  two  or  three  weeks  from  that  date.  The  plaintifPs  at- 
torneys then  consented  that  the  cause  might  go  to  the  foot  of 
the  jury  calendar^  which  would  not  be  later  than  June  2^ 
1906,  and  May  29,  1906,  the  defendant  was  notified  accord- 
ingly by  his  attorney  and  told  that  the  cause  would  be  reached 
and  called  for  trial  on  the  morning  of  May  31, 1906.  On  the 
day  last  named  the  attorney  received  a  letter  from  the  defend- 
ant to  the  effect  that  lie  started  to  come  to  Grand  Rapids,  but 
was  overcome  by  sickness  when  he  reached  the  Union  Depot 
and  80  was  obliged  to  return;  and  he  informed  the  court  of 
the  facts  stated  and  that  he  could  not  safely  proceed  to  the 
trial  of  the  action  without  the  testimony  of  the  defendant. 
Erom  the  physician's  affidavit  it  appears  that  in  May  and 
June,  1906,  he  was  a  regularly  licensed  physician,  practicing 
as  such  in  Chicago,  and  had  for  years  been  the  family  physi- 
cian of  the  defendant;  that  on  May  24,  26,  and  28,  1906,  the 
defendant  called  at  his  office  for  treatment;  that  on  examina- 
tion, and  the  history  of  the  case  and  symptoms  present^  the 
defendant  was  suffering  from  dizziness  and  affection  of  the 
nervous  system,  and  that  his  condition  was  such  as  to  make 
it  necessary  for  the  defendant  to  remain  quiet  and  avoid  all 
forms  of  excitement  and  nervous  strain,  and  so  he  advised  the 
defendant  to  remain  at  home  and  take  perfect  rest  for  twenty 
days,  and  to  avoid  outdoor  heat  and  riding  on  cars,  and  that 
such  contemplated  trip  would  be  dangerous. 
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From  the  defendant's  affidavit  it  appears  that  on  May  23, 
1906,  while  traveling  in  Jnneau  connty,  Wisconsin,  he  was 
taken  ill  with  dizziness  and  darting  pains  in  his  head  and  a 
high  fever  and  so  returned  home  and  consulted  his  physician, 
who  advised  him  as  stated  and  that  he  should  not  attend  to 
business  of  any  kind  more  than  one  hour  a  day  and  that  in 
the  forenoon;  that  contrary  to  such  advice  he  started  for 
Grand  Bapids  May  30,  1906,  but  at  the  depot  he  was  taken 
ill  as  stated,  and  so  found  it  necessary  to  return  home.  The 
affidavit  restates  the  negotiations  in  some  respects  differently 
than  alleged  in  the  answer,  and  embodies  a  formal  affidavit  of 
merits,  and  then  reiterates  the  optional  agreement  mentioned 
in  the  complaint  and  answer,  whereby  the  defendant  was  to 
sell  the  farm  and  have  all  it  brought  over  and  above  $1,350 ; 
that  the  defendant  thereafter  found  a  person  who  agreed  to 
pay  $1,500  and  paid  thereon  $150,  and  agreed  to  pay  $750  in 
thirty  days  and  to  assume  the  $600  due  on  the  plaintiff's  con- 
tract; that  such  prospective  purchaser  failed  to  raise  the  $750 
and  so  the  agreement  was  canceled. 

In  answer  to  such  order  to  show  cause,  four  affidavits  on  be- 
half of  the  plaintiff  were  presented  to  the  court,  from  which  it 
appears  that  the  defendant  was  in  his  office  on  the  eleventh 
floor  of  the  Ashland  Block  in  Chicago  between  11  and  12 
o'clock  a.  m.  May  31,  1906 ;  that  he  engaged  in  an  extended 
conversation  about  anothecsuit  pending  against  him  |n  Wood 
county;  that  he  walked  from  his  office  to  the  elevator,  a  dis- 
tance of  about  sixty  feet,  and  appeared  to  be  "perfectly  com- 
petent and  able  physically  and  mentally  to  attend  to  his  busi- 
ness affairs."  Another  of  the  affiants  had  an  interview  with 
the  physician  mentioned  August  28, 1906,  and  the  doctor  told 
him  that  the  defendant  called  on  him  May  30  or  May  31, 
1906,  and  said  he  was  not  feeling  well ;  that  he  was  suffering 
from  nervousness;  that  he  appeared  to  be  in  perfect  health 
physically ;  that  the  defendant  then  asked  the  doctor  to  make 
an  affidavit  as  to  his  physical  condition,  whieli  he  did ;  that 
Vol.  131  —  84 
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the  statements  contained  in  the  affidavit  were  made  solely 
upon  the  statements  made  by  the  defendant  to  him  on  the  day 
named;  that  unless  physical  imperfections  or  ailments  are 
apparent  to  the  eye,  then  any  statement  or  affidavit  in  respect 
to  then!  must  of  necessity  be  based  solely  upon  statements 
made  by  the  person  so  affected,  as  in  this  casa  Another  of  the 
affiants  testified  that  he  was  an  attorney  at  law  residing  in 
Nekoosa,  Wood  county;  that  on  May  29,  1906,  on  returning 
from  St  Louis,  Missouri,  he  stopped  in  Chicago  and  called  on 
the  defendant  at  his  office  in  the  Ashland  Block,  with  whom 
he  was  well  acquainted  by  reason  of  his  extensive  real-estate 
business  in  and  about  Nekoosa;  that  he  went  into  the  de- 
fendant's office  about  11  o'clock  a.  m.  of  the  day  named ;  that 
he  remained  there  until  noon  visiting  with  the  defendant; 
that  he  saw  the  defendant  again  in  the  office  of  the  Chicago, 
Milwaukee  &  St  Paul  Railway  Company  about  3  o'clock  of 
that  day  and  again  at  the  theater  on  the  evening  of  that  day; 
that  he  looked  as  he  usually  did,  but  said  he  was  sick  and  not 
attending  to  business,  and  that  he  could  not  be  present  at  the 
trial  of  this  action  and  had  sent  to  his  attorney  a  certificate 
of  his  physician  to  that  effect  Upon  such  showing  and  the 
records  and  files  in  the  case  the  trial  court  refused  to  set  aside 
the  verdict  and  grant  a  new  trial. 

The  continuance  of  a  cause  for  the  absence  of  a  witness  is  a 
matter  addressed  to  the  sound  discretion  of  the  trial  court 
Hayes  v.  Frey,  64  Wis.  503, 11  N.  W.  695 ;  Hai  v.  Fond  du 
Lac,  56  Wis.  242,  14  K  W.  25 ;  Allis  v.  Meadow  Spring  D. 
Co.  67  Wis.  16,  29  N.  W.  543,  30  N.  W.  300;  McMahon  v. 
Snyder,  117  Wis.  463,  94  K  W.  351.  Where,  as  here,  the 
absent  witness  is  a  party  to  the  action,  good  cause  should  cer- 
tainly be  shown  before  a  continuance  should  be  granted  on 
account  of  such  absence ;  and  especially  is  this  true  where,  as 
here,  it  is  sought  to  set  aside  the  verdict  and  grant  a  new  trial. 
The  defendant  had  nearly  five  months  to  prepare  for  trial 
If  for  any  cause  there  was  apprehension  that  he  might  not  be 
able  to  attend  the  trial,  his  deposition  could  have  been  taken. 
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Manifestly,  the  confidence  which  the  trial  court  otherwise 
might  have  had  in  the  affidavits  of  the  defendant  and  his  phy- 
sician may  have  been,  and  undoubtedly  was,  badly  shaken?  by 
the  affidavits  presented  on  behalf  of  the  plaintiff.  We  cannot 
say  that  there  was  any  abuse  of  discretion  in  the  ruling  men- 
tioned. 

The  optional  agreement  alleged  in  the  complaint  is  ex- 
pressly admitted  in  the  answer  to  the  effect  "that  in  case  of 
sale"  by  the  defendant  of  the  farm  "for  $1,350  or  more  the 
plaintiff  was  to  have  $750  and  the  remaining  $600  was  to  go 
to  the  defendant  for  payment  of  money  loaned  to  the  plaint- 
iff." The  complaint  also  alleged  that  the  defendant  had 
thereafter  sold  the  farm  for  $1,500.  There  is  no  denial  of 
that  allegation  in  the  answer  unless  it  be  by  the  general  denial 
of  what  was  not  therein  specially  admitted,  qualified,  or  ex- 
plained. On  the  trial  the  plaintiff  testified  that  the  defend- 
ant told  him  in  September,  1905,  that  he  had  sold  the  farm 
for  $1,500,  and  repeated  the  same  two  weeks  before  the  trial. 
Such  admissions  of  having  sold  the  farm  were  not  disputed 
on  the  trial.  In  the  defendant's  affidavit  mentioned  he  ad- 
mitted that  he  found  a  person  who  agreed  to  purchase  the 
land  for  $1,500,  and  who  paid  him  thereon  $150  and  agreed 
to  pay  the  balance  as  above  stated.  The  plaintiff  never  re- 
ceived any  conveyance  of  the  farm  and  never  occupied  the 
same.  Thus  it  is  undisputed  that  at  the  time  of  the  trial 
the  defendant  had  received  the  $600  realized  on  the  mortgage 
for  which  the  plaintiff  had  received  nothing,  and  which 
amount,  together  with  the  $150  mentioned,  he  promised  and 
agreed  before  suit  to  pay  to  the  plaintiff  in  settlement  of  the 
controversy.  By  reason  of  such  promise  and  agreement  and 
the  undisputed  evidence  the  verdict  was  directed  in  favor  of 
the  plaintiff  as  mentioned.  There  are  no  other  questions  call- 
ing for  consideration. 

By  the  Court. — ^The  judgment  of  the  circuit  court  is  af- 
firmed. 
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"KooKiSQ,  Eespondent,  vs.  Windsoe  Spbikq  Oompant,  Ap- 
pellant 

April  Q—ApHl  so,  1907. 

Xoiter  and  servant:  Injuries  from  defective  machinery:  Court  and 
fury:  Expert  testimony:  Btrikinff  out  testimony:  Sufficiency  of 
ruling:  Physicians  and  surgeons:  Competency  to  testify:  Special 
verdict:  Damages:  Instructions  to  jury:  Excessive  damages. 

1.  In  an  action  for  personal  injuries  caused  by  a  splinter  broken 

from  a  die  in  a  punch  press  whicb  plaintiff  was  operating  for 
defendant,  the  question  whether  the  die  produced  in  court  by 
plaintiff  was  the  one  from  which  the  splinter  came  is  held,  upo9 
the  evidence,  to  have  been  for  the  Jury. 

2.  Testimony  of  witnesses  in  such  case  that  they  had  examined  and 

compared,  with  the  aid  of  a  magnifying  glass,  the  splinter  and 
the  crevice  in  the  die  produced  by  plaintiff,  and  had  tested  the 
material  of  both  as  to  hardness  and  similarity  of  surface  and 
grain,  and  that  from  such  examination  they  could  state  that 
the  splinter  came  from  that  die,  was  competent  and  proper. 

8.  Expert  testimony  to  the  effect  that  the  die  was  improperly  set, 
based  on  the  facts  that  it  sheared  and  that  the  knife  of  the  die 
became  loosened  as  it  was  operated,  and  on  the  marks  appeal^ 
ing  on  the  dies,  was  also  proper. 

4.  Plaintiff's  counsel,  in  presence  of  the  Jury,  asked  that  certain 
opinion  evidence  introduced  by  him  be  stricken  out  and  the 
Jury  requested  not  to  consider  it  The  court  stated:  '*The  mo- 
tion is  granted  and  the  Jury  is  so  instructed,"  but  gave  no 
further  instruction  on  the  subject  Held,  that  this  ruling,  in 
connection  with  the  language  of  counsel's  request,  sufBciently 
informed  the  Jury  that  the  evidence  in  question  was  not  to  be 
considered. 

6.  Sec.  1436,  Stats.  (Supp.  1906;  Laws  of  1903,  ch.  426),  does  not 
preclude  a  physician  who  holds  neither  the  license  nor  the  cer- 
tificate of  registration  there  referred  to  from  testifying  to  facts 
not  within  the  field  of  an  expert  but  within  the  observation  of 
any  person.  So  held  as  to  testimony  of  a  physician  that  he 
found  plaintiff's  eye  had  been  injured  by  some  object;  that  he 
washed  the  eye,  sent  plaintiff  to  the  hospital,  and  there  removed 
a  metal  splinter  from  the  eye  with  a  magnet;  and  that  he 
afterwards  removed  the  eye. 

6.  Where  by  a  special  verdict  it  is  found  that  defendant's  negligence 
was  the  proximate  cause  of  injuries  to  plaintiff,  it  was  not  error 
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to  refusd  to  submit  in  such  yerdlct  questions  as  to  whether  the 
injuries  were  not  the  result  of  mere  or  unavoidable  accident 

7.  An  instruction  that  plaintiff  was  entitled  to  recover  "such  sum  as 
will  fully  compensate  him  for  the  loss  of  his  eye  and  the  dis- 
advantage, disfigurement,  and  Inconvenience  it  is  reasonably 
certain  from  the  evidence  will  result  from  such  loss,"  is  held 
not  to  have  misled  the  Jury  to  imderstand  that  they  might  du- 
plicate the  damages  by  allowing  full  compensation  for  the  loss 
of  the  eye  and  further  compensation  for  the  resulting  disadvan- 
tage, disfigurement,  and  inconvenience. 

t.  An  award  of  $5,000  for  the  loss  of  an  eye,  involving  much  pain 
and  suffering,  is  held  not  excessive. 

Appeal  from  a  judgment  of  the  circuit  court  for  Kenosha 
county:  E.  B.  Belden,  Circuit  Judge.   ,Afflnned. 

This  is  an  action  to  recover  damages  for  the  loss  of  an  eye 
which  it  is  alleged  is  attributable  to  the  negligence  of  the  de- 
fendant The  case  was  before  this  court  on  a  former  appeal 
from  the  judgment  of  the  lower  court,  and  is  reported  in  125 
Wis.  576,  104  N.  W.  705.  The  defendant  is  a  corporation 
engaged  in  manufacturing  at  Kenosha,  Wii3Consin.  On  Sep- 
tember 14,  1901,  the  plaintiflP  was  engaged  as  an  employee  of 
the  defendant  in  operating  a  machine  used  for  cutting  bed- 
spring  slats.  His  r^ular  employment  was  that  of  enameler, 
and  he  had  only  been  engaged  at  this  work  for  the  defendant 
a  short  time  preceding  the  accident  Prior  to  this  he  had 
l)een  employed  by  the  defendant,  but  at  an  entirely  different 
kind  of  work.  For  perhaps  three  months  prior  to  the  acci- 
dent he  had  again  been  employed  by  the  defendant,  but  he 
had  been  working  at  other  work  than  that  at  which  he  was 
injured,  with  the  exception  of  a  few  hours  at  a  time  and  for. 
the  week  previous  to  the  accident,  when  he  had  been  employed 
continuously  at  the  machine  which  he  claimed  operated  de- 
fectively and  thereby  caused  him  the  injuries  now  complained 
of.  This  machine  is  called  a  punch  press.  The  stock  or 
material  to  be  shaped  is  placed  on  a  plate  or  die  which  has  a 
hiole  in  it  A  punch  or  knife,  which  fits  closely  into  the  hole 
in  the  die,  descends  upon  the  stock,  passes  through  it  into  the 
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hole  in  ttte  die,  and  thus  cuts  and  shapes  the  stock.  The 
punch  or  knife  is  fastened  in  place  by  screws  to  the  part 
which  descends  whenever  the  foot  is  placed  on  a  lever,  causing 
the  machine  to  operate.  The  machine  is  alleged  to  have  oper- 
ated defectively,  in  that  the  punch  or  knife  was  insecurely 
fastened  and  did  not  descend  exactly  into  the  hole  in  the  plate 
or  die,  but  the  edge  of  the  knife  struck  on  the  edge  of  the  hole. 
This  action,  it  is  claimed,  broke  off  a  splinter  of  the  die  and 
threw  it  into  plaintiff's  eye,  causing  the  injury  which  necessi- 
tated the  removal  of  the  eye  and  impaired  the  use  of  the  other. 
Plaintiff  testified  that  previous  to  the  injury  there  had 
been  a  chucking  or  scraping  noise  and  that  he  had  directed  the 
foreman's  attention  to  it ;  that  the  foreman  had  tightened  up 
some  screws,  tried  tte  machine,  and  then  directed  him  to  go 
ahead  with  his  work.  He  also  testified  that  within  an  hour 
of  the  accident  he  called  the  foreman's  attention  to  the  fact 
that  the  screws  holding  the  knife  were  worn  and  loose,  and 
that  the  foreman  promised  to  send  for  some  new  ones  as  soon 
as  possible.  The  splinter  taken  from  plaintiff's  eye  was 
claimed  to  be  part  of  a  die  "which,  two  weeks  after  the  ac- 
cident, was  taken  by  the  plaintiff  from  a  shelf  back  of  the  ma- 
^  chine  at  which  plaintiff  was  working  when  injured.  The  de- 
fendant claimed  to  have  taken  the  die  which  was  in  use  on 
the  machine  at  the  time  of  the  injury  from  the  machine  a  few 
days  after  the  accident  and  to  have  retained  it  thereafter. 
There  was  evidence  that  the  splinter  and  the  die  produced  by 
plaintiff  were  alike  in  quality,  were  tool  steel,  that  a  splinter 
had  broken  off  of  this  die  which  in  form,  size,  hardness,  and 
magnetic  quality  was  like  the  splinter  produced  by  plaintiff, 
and  that  the  grain  of  the  break  on  the  splinter  and  the  die 
from  which  the  plaintiff  claimed  it  had  come  were  alike. 
There  was  proof  tending  to  show  that  the  die  produced  by 
plaintiff  had  been  used  for  about  twenty  times  after  the  splin- 
ter had  been  broken  off. 
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At  the  suggestion  of  the  court  the  following  question  in 
substance  was  asked  of  various  witnesses : 

"Assuming  it  to  be  proven  and  true  that  an  inexperienced 
man,  or  one  having  about  three  weeks'  experience  in  operating 
a  punch  press,  using  the  dies  shown  you  for  the  cutting  of 
metal,  and  he  had  never  been  instructed  as  to  setting  dies,  is 
placed  to  operate  and  use  such  punch  press  in  such  work,  how 
often  should  such  machine  be  inspected  by  the  experienced 
die-setter  having  charge  of  the  machine  ?" 

This  was  answered  and  the  evidence  received  over  defend- 
ant's objection.  Near  the  end  of  the  trial  plaintiff's  counsel 
in  the  following  form  requested  the  court  to  strike  this  evi- 
dence from  the  case : 

'TOuring  the  examination  of  our  witnesses  several  of  them 
were  asked  for  their  opinion  as  to  how  frequently  machines  of 
this  kind  should  be  inspected,  and  I  think  objection  was  made 
to  several  questions,  and  I  desire  that  they  be  stricken  out, 
and  all  expressions  of  opinion  on  the  part  of  any  of  our  wit- 
nesses as  to  how  often  machines  of  this  character  doing  this 
work  should  be  inspected  be  stricken  out,  and  the  jury  re- 
quested not  to  consider  their  statements  as  to  their  opinions 
as  to  how  frequently  they  should  be  so  inspected,  with  the  un- 
derstanding, however,  that  the  testimony  I  also  introduced,  as 
to  the  custom  of  inspecting  machines,  be  left  in  and  be  per- 
mitted to  be  considered  by  the  jury." 

To  this  request  defendant's  counsel  objected,  and  the  court 
thereupon  made  a  ruling  as  follows :  "The  motion  is  granted 
and  the  jury  is  so  instructed."  Testimony  was  given  by  a 
physician  and  suigeon  of  Chicago  of  the  facts  about  the  injury 
to  the  eye  and  the  removal  of  the  eye. 

The  case  was  submitted  to  a  jury  and  a  special  verdict  was 
rendered  finding  the  defendant  guilty  of  negligence,  that  such 
negligence  was  the  proximate  cause  of  the  injury,  and  that 
plaintiff  was  free  from  contributory  negligence.  Plaintiff's 
damages  were  assessed  at  $5,000.  From  a  judgment  on  a 
special  verdict  in  favor  of  the  plaintiff  the  defendant  appeals. 
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For  the  appellant  there  was  a  brief  by  Vilas,  Vilas  dc  Free- 
man, and  oral  argument  by  E.  P.  Vilas. 

For  the  respondent  there  was  a  brief  signed  by  Norman'  L. 
Baker  and  B.  J.  WeUm^n  &  B.  V.  Baker,  and  oral  argument 
by  Norman  L.  Baker. 

»  SiEBEOKEB^  J.  Upon  the  former  appeal  to  this  court  it 
was  held  that  the  evidence  before  the  court  required  submis- 
sion of  the  case  to  the  jury  upon  the  issues  of  defendant's  neg- 
ligence and  plaintiff's  assumption  of  the  risk  of  the  dangers 
incident  to  the  operation  of  the  alleged  defectiye  machine. 
125  Wis.  575, 104  K  W.  705.  It  is  now  contended  that  the 
evidence  on  these  questions  on  this  appeal  materially  differs 
from  that  of  the  former,  in  that  it  now  conclusively  appears 
that  by  the  chucking  noises  of  the  machine  when  operating  it 
plaintiff  was  apprised  of  the  danger  complained  of  and  led 
to  complain  to  the  foreman  that  the  machine  was  not  in  a  safe 
working  condition.  An  attentive  reading  of  the  evidence  dis- 
closes no  substantial  difference  as  to  the  state  of  the  proof  on 
these  questions  on  the  two  trials. 

It  is  also  claimed  that  the  evidence  is  undisputed  that  the 
part  of  the  die  produced  by  the  plaintiff  is  not  the  one  from 
which  the  splinter  that  injured  him  could  have  chipped,  be- 
cause it  was  not  in  use  at  the  time  of  the  accident^  and  for 
this  reason  it  is  claimed  that  the  case  is  devoid  of  any  showing 
that  the  injury  is  attributable  to  the  negligence  of  defendant 
for  failing  to  furnish  him  with  a  safe  machine  with  which 
to  work.  There  is  evidence  tending  to  show  that  two  weeks 
after  the  accident  this  die  was  taken  from  a  place  near  tiie 
machine  where  dies  used  in  this  machine  were  kept^  that  the 
splinter  removed  from  plaintiff's  eye  corresponded  in  form, 
shape,  and  grain  to  the  crevice  on  the  die,  and  that  the  ma- 
terial of  the  die  and  of  the  splinter  was  alike  in  hardness  and 
texture.  The  evidence  that  this  die  was  not  used  is  not  so 
conclusive  in  its  nature  as  to  absolutely  rebut  the  permissible 
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inference  that  the  splinter  came  from  the  die  produced  by 
plaintiff  and  that  it  was  in  fact  in  use  when  he  was  injured. 
This  called  for  submission  of  this  question  to  the  jury,  as  the 
<50urt  ruled. 

Appellant  alleges  an  exception  to  the  reception  of  the  evi- 
dence of  witnesses  testifying  that  they  had  made  an  examina- 
tion and  comparison  of  the  splinter  and  the  crevice  in  the  die  ^ 
with  the  aid  of  a  magnifying  glass,  and  had  tested  the  mate- 
rial of  the  die  and  splinter  as  to  hardness'  and  similarity  of 
surface  and  grain,  and  that  from  such  examination  and  in- 
spection ihey^  could  state  that  the  splinter  came  from  the  crev- 
ice in  the  die.  This  testimony  was  competent  and  proper.  It 
tended  to  establish  the  identity  of  the  die  from  which  the 
splinter  came  and  that  the  die  was  in  use  when  the  accident 
happened.  Their  observations  were  not  within  the  range  of 
common  knowledge,  but  within  a  field  wherein  special  knowl- 
edge and  experience  in  these  respects  enabled  them  to  form 
conclusions  as  to  such  facts,  and  this  made  such  information 
proper  evidence  thereof. 

Another  exception  is  urged  to  the  evidence  of  witnesses 
who  testified  that  the  die  was  improperly  set  They  based 
their  concluBion  on  the  fact  that  it  sheared,  and  that  the  knife 
of  the  die  became  loosened  as  it  was  operated,  and  on  the 
marks  appearing  on  the  dies.  This  evidence  related  to  the 
defect  complained  of  and  involved  in  the  operation  of  the  ma- 
chine under  the  circumstances  shown,  and  presented  a  situa- 
tion wherein  the  jury  could  not  form  as  reliable  an  opinion 
as  an  expert  on  the  subject  Hence  it  was  properly  received 
and  submitted  in  the  case. 

A  number  of  witnesses  were  permitted  to  answer,  over  de- 
fendant's objection,  the  inquiry  as  to  how  often  the  machine 
wherein  the  die  and  punch  knife  were  being  used  and  oper- 
ated by  an  inexperienced  workman  should  be  inspected  by  an 
experienced  die-setter  having  charge  of  it  They  answered 
in  effect  that  such  inspection  should  be  made  as  often  as  once 
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each  half  hour  or  once  an  hour.  This  question  was  pro- 
pounded by  plaintiff's  counsel  at  the  court's  suggestion  in  rul- 
ing on  an  objection  to  testimony. 

At  the  conclusion  of  the  testimony  plaintiff's  counsel  re- 
quested that  the  answers  of  witnesses  giving  their  opinion  of 
the  frequency  with  which  such  inspection  should  be  made 
be  stricken  out,  "and  the  jury  requested  not  to  consider  their 
statements  as  to  their  c^inions  as  to  how  frequently  they 
should  be  so  inspected,  with  the  understtoding,  however, 
that  the  testimony  I  also  introduced,  as  to  the  custom  of  in- 
specting machines,  be  left  in  and  be  permitted  to  be  con- 
sidered by  the  jury."  The  court  ruled  on  this  request,  stat- 
ing: "The  motion  is  granted  and  the  jury  is  so  instructed."^ 
No  further  direction  or  instruction  was  given  on  the  subject 
It  is  urged  that  the  court's  action  in  this  particular  did  not 
sufficiently  inform  the  jury  of  the  effect  of  the  ruling,  and 
thus  prejudiced  defendant  by  permitting  them  to  take  this  tes- 
timony into  consideration  in  determining  the  question  of  the 
negligence  charged.  True,  the  ruling  as  framed  by  the  court 
is  very  tersely  stated  and  might  well  have,  been  amplified  for 
an  aid  to  the  jury ;  but  it  must  be  taken  in  connection  with  the 
language  of  counsel's  request,  which  was  made  in  their  pres- 
ence and  specified  what  testimony  he  asked  to  have  stricken 
out  and  that  the  jury  be  instructed  not  to  consider  it  in  the 
case.  His  request  explicitly  demanded  that  the  testimony  be 
withdrawn  from  the  case  and  the  jury  be  requested  not  ta 
consider  the  statements  given  by  these  witnesses  as  to  how 
frequently  the  machine  and  dies  operated  by  an  inexperienced 
workman  should  be  inspected.  This  plainly  conveyed  the  in- 
formation that  such  evidence  was  removed  from  the  jury's 
consideration,  and  the  jury  must  have  so  understood  it  The 
ruling  is  not  so  involved  or  so  indefinite  that  it  can  reasonably 
be  said  that  the  jury  were  not  informed  of  the  action  of  the 
court 

The  incompetency  of  Dr.  Hawley  as  a  witness  in  the  case 
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is  alleged  under  ch.  426,  Laws  of  1903,  which  provides  that 
no  person,  shall  have  the  right  to  collect  any  fees  for  medical 
or  surgical  services  or  "to  testify  in  a  professional  capacity 
as  a  physician,  or  surgeon,  or  insanity  expert  .  .  .  unless  he 
or  she  holds  a  license"  or  a  certificate  and  diploma,  or  a 
membership  in  a  medical  society,  duly  recorded  as  prescribed, 
and  that  nothing  in  the  act  shall  restrict  courts  from  receivings 
the  testimony  of  any  person  in  a  criminal  action.  It  is  un* 
disputed  that  Dr.  Hawley  was  not  a  resident  of  this  state  and 
had  not  complied  with  the  provisions  of  this  statute.  The 
doctor  testified  that  he  found  that  plaintifE^s  eye  had  been  in- 
jured by  a  cut  from  some  object  which  passed  into  it  and 
penetrated  the  lens ;  that  he  washed  the  eye,  sent  plaintifF  to 
a  hospital,  and  there  removed  the  splinter  from  the  eye  with 
a  magnet;  and  that  he  afterwards  removed  the  eye.  These 
facts  are  not  disputed  in  the  case.  It  is  averred  that  this  stat- 
ute  disqualified  him  to  testify  to  any  of  the  facts  above  stated^ 
because  he  is  within  the  class  of  persons  practicing  medicine 
or  surgery  who  are  debarred  from  testifying  "in  a  profes- 
sional capacity  as  a  physician,  or  surgeon,  or  insanity  expert 
in  any  case,"  except  criminal  actions.  We  are  of  opinion  that 
this  contention  gives  to  this  statute  a  wider  scope  than  its  con- 
text warrants.  Applying  the  language  of  the  statute  to  the 
subject  covered  by  the  legislation,  it  is  dear  that  persons  prac- 
ticing medicine  and  surgery  are  thereby  deprived  of  the  right 
to  collect  any  compensation  for  such  services,  and  "to  testify 
in  a  professional  capacity  as  a  physician,  or  surgeon,  or  insan- 
ity expert,"  unless  they  comply  with  the  law.  The  phraseology 
of  the  law  is  quite  clear  and  direct  in  expressing  a  legislative 
intent  that  such  persons  should  be  disqualified  to  testify  as  ex- 
perts in  their  professional  caj^acity.  Such  a  disqualification, 
however,  would  not  affect  their  competency  to  testify  to  facts 
not  within  the  field  of  an  expert.  As  to  such  matters  their 
qualifications  would  be  governed  by  the  rules  applicable  to 
any  other  person.    It  is  averred  that  the  evidence  of  Dr.  Haw- 
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ley  was  in  its  nature  expert  evidence  of  a  physician  and  sur- 
geon. The  evidence^  however^  discloses  that^  aside  from  the 
statement  that  the  splinter  penetrated  the  lens^  the  doctor 
testified  to  nothing  but  what  was  within  the  observation  of  any 
person^  and  this  statement  had  no  bearing  on  the  controverted 
issues  litigated.  It  could  not  have  operated  to  defendant's 
prejudice,  since  it  was  practically  admitted  that  the  eye  was 
80  seriously  injured  as  to  necessitate  its  removal  Under 
these  circumstances  we  find  nothing  in  the  testimony  of  Dr. 
Hawley  which  should  have  been  excluded  from  the  case. 

It  is  averred  that  the  court  erred  in  not  submitting  in  the 
special  verdict,  as  requested,  the  question  of  whether  plaint- 
iff's injuries  were  not  the  result  of  a  mere  or  unavoidable  ae- 
<3ident  The  question  of  defendant's  negligence  was  covered 
by  the  special  verdict  and  the  findings  of  the  jury,  whidi  in- 
cluded a  finding  that  such  negligence  was  the  proximate  cause 
of  the  injury.  Under  these  circumstances  the  subjept  of  the 
questions  waa  covered  and  determined  by  the  verdict  rendered. 
As  stated  in  Byington  v.  MerriU,  112  Wis.  211,  88  N.  W.  26, 
'^the  answers  to  those  questions  necessarily  covered  the  subject 
of  whether  the  injury  to  respondent  was  the  result  of  a  mere 
accident,  and  the  question  requested  upon  that  subject  was 
very  properly  refused." 

Several  exceptions  are  preserved  to  the  refusal  to  ^ve  some 
of  the  defendant's  requested  instructions  and  to  those  given  by 
the  court  on  the  subjects  covered  by  them,  defendant  averring 
and  claiming  that  prejudicial  errors  were  committed  in  these 
respects.  After  an  examination  of  them  we  are  led  to  the  con- 
clusion that  no  such  errors  exist,  and  that  but  one  of  them  re- 
quires specific  attention  at  this  time. 

In  connection  with  an  enumeration  of  the  elements  of  past 
and  future  damages  shown  by  the  evidence  the  court  gave  the 
following  instruction : 

^Tlaintiff  ...  is  entitled  to  recover  for  such  loss  of  time 
as  you  are  satisfied  from  the  evidence  he  has  reasonably  sua- 
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tained  bs  a  result  of  the  injury;  further,  such  sum  as  will 
fully  oompensate  him  for  the  loss  of  his  eye  and  the  disadvan- 
tage, disfigurement,  and  inconvenience  it  is  reasonably  certain 
from  the  evidence  will  result  from  such  loss." 

It  is  contended  that  the  quoted  part  of  the  instruction  is^ 
DMsleading,  in  that  it  instructed  the  jury  that  they  might  du- 
plicate the  damages  by  allowing  full  compensation  for  the  loss 
of  an  eye,  and  for  the  elements  of  disadvantage,  disfigurement,, 
and  inconvenience  resulting  from  it.  While  the  instruction, 
in  its  grammatical  form,  may  be  susceptible  of  such  construc- 
tion, yet  it  does  not  necessarily  follow  that  the  jurors  so  under- 
stood and  treated  it.  In  their  application  of  it  to  the  situa- 
tion at  hand  they  must  have  understood  that  the  damages  re- 
sulting from  disadvantage,  disfigurement,  and  inconvenience 
were  comprehended  and  included  in  the  loss  of  the  eye  and 
therefore  not  additional  to  the  damages  occasioned  by  the  loss^ 
of  it  This  interpretation  is  reasonable,  and  treats  the  in- 
struction in  the,  sense  evidently  intended  by  the  court  and 
understood  by  the  jury. 

We  cannot  accede  to  the  claim  that  the  amount  of  damages 
awarded  is  excessive.  In  addition  to  the  injuries  resulting^ 
from  the  loss  of  his  eye,  which  need  not  be  repeated  here,  it 
appears  that  plaintiff  endured  much  pain  and  suffering  on  ac- 
count of  its  treatment  and  removal  and  from  the  conditions 
consequent  to  such  loss.  We  find  no  ground  for  declaring  the 
amoimt  to  be  in  excess  of  an  actual  compensation  for  the  in- 
juries sustained. 

No  other  question  suggested  is  deemed  to  require  special 
attention.    We  find  no  reversible  error  in  the  record. 

By  the  Court. — Judgment  aflSrmed. 
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Walkee,  Eespondent,  vs.  Simmois^s  Manufacturing  Com- 
pany, Appellant. 

April  10— April  30,  1907. 

Master  and  servant:  Injury  to  servant:  Unguarded  shafting:  Duty 
to  furnish  safe  place:  Evidence  of  relation  of  employer  and  em- 
ployee:  Assumption  of  risk:  Insufficient  light:  Court  and  jury: 
Instructions:  Special  verdict:  Waiver  of  defects  or  omissions: 
fJxcessive  damages, 

1.  In  an  action  for  injuries  to  an  employee  caused  by  an  unguarded 

set-screw  projecting  from  a  revolving  shaft  in  defendant's  fac- 
tory, the  evidence  is  held  to  sustain  findings  in  the  special 
verdict  to  the  effect  that  plaintiff  at  the  time  of  the  accident 
was  working  at  a  place  in  which  he  was  authorized  by  defend- 
ant to  do  his  work;  that  the  unguarded  set-screw  was  so  located 
as  to  be  dangerous  to  plaintiff  at  his  work  in  that  place;  and 
that  plaintiff  did  not  assume  the  risk  and  was  not  guilty  of 
contributory  negligence. 

2.  The  set-screw  being  so  located  as  to  be  dangerous  to  employees 

while  doing  their  work,  it  was  the  duty  of  defendant,  under 
sec.  1636;',  Stats.  (1898),  to  securely  guard  it 

3.  Evidence  tending  to  show  that  plaintiff  when  injured  was  at 

work  in  one  of  the  departments  of  defendant's  factory,  the 
working  place  and  the  necessary  machinery  and  appliances  be- 
ing furnished  by  defendant;  that  he  was  paid  by  the  piece, 
but  that  defendant  hired  the  men  who  assisted  him,  and  paid 
them  out  of  his  earnings;  «nd  that  plaintiff  and  the  men  were 
subject  to  the  supervision  and  direction  of  defendant's  super- 
intendent, and  were  in  fact  in  some  cases  directed  in  their 
work  by  him,  is  held  sufficient  to  sustain  a  verdict  to  the  effect 
that  the  relation  of  employer  and  employee  existed. 

4.  One  who  furnishes  to  another  a  working  place,  machinery,  and 

appliances  with  which  to  do  his  work  owes  to  the  latter  the 
duty  of  furnishing  him  with  a  reasonably  safe  place  In  which 
to  do  his  work. 

5.  In  submitting  for  special  verdict  the  question  whether  the  work- 

ing place  furnished  by  defendant  was  a  reasonably  safe  one, 
the  Jury  were  instructed  that  if  the  shafting  in  that  place  was 
"so  located  as  to  be  dangerous  to  plaintiff  in  the  discharge  of 
his  duties  in  the  line  of  his  employment  at  the  time  of  the 
injury"  they  should  answer  the  question  "No."  Held,  that  a 
further  statement  of  what  the  law  required  in  respect  to  guard- 
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Ing  dangerous  shafting  did  not  render  the  instruction  preju- 
dicially erroneous  as  informing  the  Jury  of  the  effect  of  their 
finding;  and,  it  being  undisputed  that  the  shafting  was  not 
guarded  at  any  time,  the  jury  could  not  have  been  misled. 

6.  The  words,  in  such  instruction,  "in  the  line  of  his  employment 

at  the  time  of  his  injury"  could  not  have  misled  the  jury,  but 
must  have  been  understood  as  having  reference  to  the  perform- 
ance of  his  ordinary  duties  under  his  employment. 

7.  Failure  in  the  charge  to  distinguish  between  furnishing  a  safe 

place  originally  and  thereafter  exercising  ordinary  care  to 
keep  it  reasonably  safe,  and  failure  to  submit  in  the  special 
verdict  the  question  whether  defendant  originally  furnished  a 
safe  place  and  thereafter  used  ordinary  care  in  maintaining  it, 
cannot  be  complained  of  by  appellant  where  a  proposed  ques- 
tion on  that  subject  was  excluded  from  the  verdict  upon  his 
objection  and  insistence  that  it  was  not  a  material  fact  to  be 
submitted  to  the  jury. 

8.  In  an  action  for  injuries  to  an  employee  caused  by  the  catching 

of  a  bed  spring  which  he  was  handling  upon  a  projecting  and 
unguarded  set-screw  upon  a  line  of  overhead  shafting  in  de- 
fendant's factory,  the  insufficiency  of  light,  if  there  was  such, 
at  the  time  and  place  in  question  was  a  fact  properly  to  be 
considered  by  the  jury  in  determining  whether  plaintiff  assumed 
the  risk,  but  alone  was  not  sufficient  to  charge  him  with  as- 
sumption of  unknown  dangers.  ^ 

9.  An  award  of  $5,000  for  injuries  to  a  laborer  forty  years  old 

which  left  his  hand  in  a  mutilated  and  practically  useless  con- 
dition, is  held  not  excessive. 

Appeal  from  a  judgment  of  the  circuit  court  for  Kenosha 
county:  J.  J.  Fbuit,  Judge.    Affirmed. 

This  action  was  brought  to  recover  for  personal  injuries  sus- 
tained by  plaintiff  on  the  22d  day  of  March,  1905,  while  en- 
gaged in  defendant's  factory  at  Kenosha,  Wisconsin.  The 
complaint  charges  that  the  plaintiff  was  in  the  employ  of  the 
defendant  and  engaged  in  the  work  of  receiving  and  piling 
bed  springs  in  the  storeroom  of  defendant's  factory;  that  it 
was  the  duty  of  the  defendant  to  provide  plaintiff  with  a  safe 
place  to  perform  his  work ;  that  defendant  failed  in  this  re- 
gard, in  that  it  negligently  permitted  a  defective,  worn,  and 
improper  set-screw  to  be  used,  which  set-screw  fastened  an 
iron  collar  aroimd  a  revolving  shaft,  and  neglected  to  cover  the 
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shaft,  set-screw,  and  collar  with  safeguards  to  prevent  injury 
to  plaintiff,  as  provided  by  sec.  1636;,  Stats.  (1898),  and  acts 
amendatory  thereof,  and  negligently  permitted  the  set-screw 
to  become  loose  and  project  beyond  the  outer  surface  of  the 
collar  three  fourths  of  an  inch,  and  negligently  and  without 
warning  to  plaintiff  permitted  the  collar  and  set-screw  to  slide 
along  and  upon  the  shaft  several  feet  away  from  the  arm 
where  the  collar  was  attached  to  hold  the  arm  firmly,  and  neg- 
ligently caused  the  room  and  premises  where  plaintiff  was  per- 
forming his  duty  to  be  insu£Sciently  and  improperly  lighted. 
The  complaint  further  alleges  that  on  the  day  named,  and 
while  plaintiff  was  in  the  performance  of  his  duty  piling  bed 
springs  under  and  near  the  shaft  to  which  said  set-screw  and 
collar  were  attached,  and  without  any  warning  to  the  plaint- 
iff or  negligence  on  his  part,  one  of  the  wire  springs  caught  on 
the  projecting  set-screw,  and  plaintiff's  hand  was  caught  be- 
tween the  bottom  of  the  bed  spring  and  the  shaft,  which 
caused  the  injury. 

The  answer  denies  the  material  allegations  of  the  com- 
plaint, and  further  avers  that  the  presence,  location,  and  na- 
ture of  the  set-screw  and  collar  were  open,  obvious,  and  well 
known  to  the  plaintiff,  and  that  he  assumed  the  risk  and  was 
guilty  of  contributory  negligence. 

At  the  close  of  the  testimony  defendant  moved  for  a  di- 
rected verdict,  which  was  denied.  The  jury  returned  the  fol- 
lowing verdict : 

"(1)  On  March  22,  1905,  at  the  time  of  the  accident  to 
the  plaintiff,  was  the  relation  existing  between  the  plaintiff 
and  the  defendant  that  of  employer  and  employee?  A.  Yes. 
(2)  At  the  time  of  receiving  the  injuries  of  which  he  com- 
plains, was  the  plaintiff  engf^ed  in  work  at  a  place  in  which 
he  was  authorized  by  the  defendant  to  engage  in  the  perf orni- 
ance  of  such  work?  A.  Yes.  (3)  If  you  answer  the  second 
question  'Yes,'  then  waa  such  place  so  furnished  by  the  de- 
fendant a  reasonably  safe  place  in  which  to  do  his  work? 
A.  Xo.    (4)  If  you  answer  the  third  question 'No,' then  was 
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sudi  failure  to  furnish  a  reasonably  safe  place  the  proximate 
cause  of  the  plaintiff's  injury  ?  A.  Yes.  (6)  Was  there  any 
want  of  ordinary  care  on  the  part  of  the  plaintiff  Tvhich 
contributed  to  his  injury?  A.  No.  (6)  If  the  court  shall 
finally  determine  the  plaintiff  is  entitled  to  recover,  at  what 
sum  do  you  assess  his  damages  ?    A.  $5,000." 

Motions  were  made  for  judgment  in  favor  of  the  defendant 
notwithstanding  the  verdict  and  also  that  the  verdict  be  set 
aside  and  a  new  trial  granted.  Judgment  was  rendered  in 
favor  of  plaintiff  on  the  verdict,  from  which  this  appeal  was 
taken. 

For  the  appellant  there  was  a  brief  by  YUas,  Vilas  &  Free- 
man, and  oral  argument  by  E.  P.  VUas. 

For  the  respondent  there  was  a  brief  by  Ernest  A.  Eehr 
and  N.  L.  Baker  and  W.  J.  Zimmers,  and  oral  argument  by 
Mr.  Eehr  and  Mr.  Baker. 

EJSBWiN,  J.  Several  errors  are  assigned  by  appellant,  and 
so  far  as  necessary  to  the  disposition  of  this  appeal  will  be 
treated  in  their  order. 

1.  It  is  insisted  that  a  verdict  should  have  been  directed 
for  defendant  on  the  ground  that  the  evidence  established 
conclusively  that  the  defendant  was  not  guilty  of  negligence 
and  that  plaintiff  was  gailty  of  contributory  negligence  and 
assumed  the  risk.  In  this  behalf  it  is  insisted  that  plaintiff 
had  been  at  work  on  the  premises  for  several  years  and  was, 
familiar  with  them  and  aware  of  the  danger ;  that  he  was  not 
at  the  time  of  the  injury  within  the  territory  assigned  to  him, 
but  was  in  a  place  unauthorized  by  defendant;  that  he  was 
an  independent  contractor,  and  hence  the  relation  of  master 
and  servant  did  not  exist;  that  the  set-screw  upon  which 
plaintiff  was  injured  was  nine  feet  above  the  floor  and  not  in 
any  way  dangerous  to  employees,  and  hence  defendant  was 
under  no  obligation  to  guard  it. 

It  appears  from  the  evidence  that  plaintiff  had  been  em- 
Ygu  181  —  85 
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ployed  by  defendant  some  four  years  before  his  injury,  but 
his  employment  was  such  as  not  to  bring  him  in  close  contact 
with  the  machinery  in  the  factory  or  familiarize  him  with  it 
His  first  employment  was  at  the  knotter,  and  at  such  other 
work  as  was  required  of  him  until  the  end  of  the  year  1902, 
after  which  he  had  charge  of  the  piling  of  the  wire  bed  springs 
under  the  supervision  of  the  superintendent  of  the  spring  de- 
partment. In  this  connection  his  duties  were  to  receive  wire 
beds  or  bed  springs  which  came  from  another  department  of 
the  factory  and  prepare  them  for  shipment  by  pressing  them 
together  with  a  press  and  piling  them  up  in  a  storeroom  as- 
signed by  defendant  for  that  purpose.  The  shipping  room  in 
which  plaintiff  was  injured  was  152  feet  north  and  south  and 
171  feet  east  and  west.  There  was  a  line  shaft  running  north 
and  south  and  attached  to  posts  by  hangers.  This  shaft  was 
ninety-three  feet  from  the  west  end  of  the  building  and  thirty- 
five  feet  from  the  nearest  v^all  east.  It  was  nine  feet  above 
the  floor,  and  ran  in  a  hanger  which  was  eight  or  nine  inches 
towards  the  west  from  a  post  to  which  it  was  bolted,  and  was 
about  three  feet  from  the  ceiling.  At  the  time  of  the  injury 
the  shaft  was  making  about  285  revolutions  per  minute.  The 
entire  floor  on  which  plaintiff  was  at  work  at  the  time  of  the 
injury  was  used  for  storing  the  flnished  product,  springs, 
wood  frames,  wire  mattresses,  and  all  wire  spring  beds.  At 
the  place  of  injury  the  shafting  ran  in  a  bearing  or  box,  and  a 
collar  and  setrscrew  were  originally  set  and  belonged  on  the 
south  side  of  the  box  or  hanger  tight  against  the  box.  This 
collar  and  setrscrew  were  put  in  place  at  the  time  the  shaft 
was  hung. 

There  was  a  partition  along  the  line  of  posts  immediately 
east  of  the  shafting,  east  of  which  was  the  territory  which  was 
ordinarily  occupied  by  the  plaintiff  for  the  performance  of  his 
work;  but  at  the  time  of  the  injury  he  was  not  within  this 
allotted  territory,  but  was  piling  spring  mattresses  on  the  west 
side  of  the  partition  and  under  the  shaft  in  question,  and. 
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vhile  lifting  a  mattress  to  place  it  on  top  of  others  under  or 
beside  the  shafts  it  was  caught  by  the  set-screw,  and  his  hand, 
together  with  the  mattress,  drawn  around  the  shafting,  in  con- 
sequence of  which  he  sustained  the  injuries  complained  of. 
There  is  evidence  tending  to  show  that  at  the  time  o^  the  in- 
jury the  set-screw  extended  some  three  fourths  of  an  inch  be- 
yond the  collar,  and  that  the  collar  and  set-screw  had  moved 
some  two  feet  or  more  away  from  the  bearing  or  box  where 
originally  placed,  but  just  how,  or  when,  so  removed  does  not 
appear.  There  is  also  evidence  that  while  plaintiff  ordinarily 
used  the  territory  allotted  to  him  he  also  used  the  territory 
under  the  shaft  in  question,  where  he  received  the  injury, 
with  the  permission  of  the  defendant's  superintendent,  and 
that  he  was  not  familiar  with  the  setrscrew  and  d^d  not  know 
that  it  was  located  so  as  to  be  dangerous ;  that  at  the  time  of 
the  injury  the  territory  allotted  to  him  was  well  filled  and  he 
was  forced  to  do  his  work  at  the  place  where  he  received  the 
injury.  It  also  appears  from  the  evidence  that  it  was  difficult 
to  see  tbe  set-sorew  when  the  shaft  was  in  motion. 

We  think  it  very  dear  that  there  is  ample  evidence  to  show 
that  plaintiff  was  at  the  time  of  the  injury  occupying  the 
space  in  question  under  the  revolving  shaft  and  set-screw  with 
the  assent  of  the  defendant  and  without  knowledge  of  the 
dangers  to  which  he  was  exposed.  Whether  this  shafting 
was  so  located  as  to  be  dangerous  to  employees  in  the  dis- 
charge of  their  duties  depends  upon  the  facts  and  circum- 
stances of  the  case,  and  upon  the  evidence  we  think  it  clear 
that  the  question  of  whether  it  was  or  was  not  so  located  as  to 
be  dangerous  to  plaintiff  in  the  discharge  of  his  duty  was  a 
question  for  the  jury.  Kreider  v.  Wis,  River  P.  &  P.  Co. 
110  Wis.  645,  86  N.  W.  662.  We  think  it  equally  dear  from 
the  evidence  that  it  cannot  be  said  as  a  matter  of  law  that  the 
plaintiff  was  guilty  of  contributory  negligence  or  assumed 
the  risk.  Eochvng  v.  Windsor.  S.  Co.  125  Wis.  575,  104 
N.  W.  705. 
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Sec  1636;,  Stats.  (1898),  makes  it  the  duty  of  the  owner 
or  manager  of  every  place  where  persons  are  employed  to  per- 
form labor  to  securely  guard  belting,  shafting,  and  gearing 
which  are  so  located  as  to  be  dangerous  to  employees  in  the 
discharge  of  their  duly.  But  it  is  claimed  by  counsel  for 
appellant  that  the  shafting  in  question  here  was  not  so  located 
as  to  be  dangerous,  and,  besides,  the  plaintiff  was  outside  of 
his  allotted  territory,  and  when  injured  was  at  an  unauthor- 
ized place;  but,  as  before  observed,  the  testimony  is  ample 
to  show  that  plaintiff  was  engaged  in  the  discharge  of  bis 
duty  and  at  an  authorized  place  when  injured.  This  being 
so,  the  proof  amply  establishes  that  the  unguarded  set-screw 
was  dangerous  to  employees  working  in  the  position  in  which 
plaintiff  was  at  the  time  of  the  injury.  Under  such  circum- 
stances the  defendant  was  *bound  to  guard  the  dangerous  ma- 
chinery. Elatt  V.  N.  C.  Foster  L.  Co.  97  Wis.  641,  73  N. 
W.  563.  But  it  is  argued  that  the  set-screw  and  danger  were 
open  and  obvious,  and  that  knowledge  of  the  dangerous  con- 
dition must  be  imputed  to  plaintiff;  hence  he  assumed  the 
risL  The  evidence  does  not  warrant  this  conclusion.  Plaint- 
iff testified  that  he  had  no  knowledge  of  the  dangerous  con- 
dition, that  it  was  difficult  to  see  the  set-screw  when  the  shaft 
was  in  motion,  and  that  it  could  not  be  determined  whether 
the  screw  projected  beyond  the  collar  in  such  manner  as  to  be 
dangerous.  We  think  it  very  clear  from  the  evidence  that  it 
cannot  be  said  as  matter  of  law  that  plaintiff  knew  the  dan- 
ger or  appreciated  the  risk.  Hocking  v.  Windsor  8.  Co., 
supra;  Kreider  v.  Wis.  Rvver  P.  dc  P.  Co.,  supra. 

It  is  insisted  that  the  court  should  have  directed  a  verdict 
for  defendant  because  plaintiff  was  an  independent  con- 
tractor, and  that  the  supervision  retained  by  defendant  over 
plaintiff  was  not  such  as  to  create  the  relation  of  employer 
and  employee.  This  question  was  submitted  to  the  jury  and 
they  found  that  such  relation  existed  at  the  time  of  the  in- 
jury.    The  evidence  tends  to  show  that  plaintiff  was  at  work 
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in  one  of  the  departments  of  defendant's  factory  and  under 
the  supervision  of  defendant's  foreman,  and  that  defendant 
furnished  the  working  place  and  machinery  necessary  for 
plaintiff  to  do  his  work,  and  hired  the  men  who  assisted  plaint- 
iff, fixed  their  wages,  and  paid  them  out  of  plaintiff's  earn- 
ings. Sut  thesamen,  as  well  as  plaintiff,  were  subject  to  the 
supervision  and  direction  of  the  superintendent  of  defendant, 
and  in  fact  were  in  some  cases  directed  in  their  work  by  him. 
We  think  it  clear  that  there  was  ample  evidence  to  support  the 
verdict  that  the  relation  of  employer  arid  employee  existed. 
1  Shearm.  &  Kedf.  "Neg.  (5th  ed.)  §  164;  Cunningham  v.  Int. 
R.  Co.  51  Tex.  503;  Neimeyer  v.  Weyerhaeuser,  95  Iowa, 
497,  64  K  W.  416;  Barg  v.  Bousfield,  65  Minn.  355,  68  N. 
W.  45.  Exception  is  taken  to  certain  parts  of  the  judge's 
charge  to  the  jury  upon  this  question,  but  we  are  unable  to 
discover  any  error  in  the  charge  in  this  regard,  and  think  the 
•question  as  to  whether  the  relation  existing  between  plaintiff 
and  defendant  was  that  of  employer  and  employee  was  fairly 
submitted  to  the  jury.  Moreover,  it  is  without  dispute  that 
defendant  furnished  plaintiff  a  working  place,  machinery, 
and  appliances  with  which  to  do  his  work,  and  under  such 
<5ircumstances  the  defendant  owed  plaintiff  the  duty  of  fur- 
nishing him  with  a  reasonably  safe  place  in  which  to  do  his 
work.  1  Thomp.  Comm.  on  Neg.  §  679 ;  Bright  v.  Bamett  & 
B.  Co.  88  Wis.  299,  60  K  W.  418 ;  Carlson  v.  Stocking,  91 
Wis.  432,  65  K  W.  58 ;  Smith  v.  Milwaukee  B.  &  T.  Exch. 
-91  Wis.  360,  64  N.  W.  1041;  Wertheim^r  v.  Saunders,  95 
Wis.  573,  70  N.  W.  824:;  Johnson  v.  Spear,  76  Mich.  139,  42 
N.  W.  1092;  Wood,  Mast  &  Serv.  699,  §  337;  Coughtry  v. 
Globe  F.  Co.  56  K  Y.  124;  Conlon  v.  Eastern  B.  Co.  135 
Mass.  195 ;  Kelly  £  Sons  v.  EoweJl,  41  Ohio  St  438 ;  Ferris 
V.  Aldrich,  58  Hun,  610,  12  N.  T.  Supp.  482;  Stevens  v. 
United  O.  &  E.  Co.  73  K  H.  159,  60  Atl.  848. 

We  are  cited  by  counsel  for  appellant  to  Harris  v.  Mc- 
Namara,  97  Ala.  181, 12  South.  103 ;  Forsyth  v.  Hooper,  11 
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Allen,  419;  Hexamer  v.  Webh,  101  K  T.  877,  4  K  E.  755; 
and  Ziebell  v.  Eclipse  L.  Co.  33  Wash.  591,  74  Pac  680. 
These  cases  are  not  out  of  harmony  with  the  doctrine  hereto- 
fore laid  down  and  cases  cited.  In  Harris  v.  McNamara, 
supra,  the  master  reserved  no  authority  over  the  employee, 
furnished  no  tools  or  appliances,  and  the  mtans  and  details 
of  the  work  were  subject  to  the  exclusive  management  and 
control  of  the  servant  In  Hexamer  v.  Wehb,  supra,  plaint- 
iff was  clearly  an  independent  contractor.  The  mode  and 
manner  in  whidi  his  work  was  to  be  done  and  the  means  to 
be  employed  in  its  accomplishment  were  left  to  his  skill  and 
judgment.  Everything  connected  with  the  work  was  wholly 
under  his  direction  and  control  and  no  right  reserved  to  the 
defendant,  and  under  the  engagement  the  relaticm  of  master 
and  servant  clearly  did  not  exist  Forsyth  v.  Hooper,  supra, 
also  presents  a  case  of  an  independent  contractor.  There  the 
person  employed  was  engaged  under  an  entire  contract  for  a 
gross  sum,  and  in  the  independent  operation  not  subject  to  the 
control  of  his  employer,  and  the  court  said : 

'The  question  in  these  cases,  whether  the  relation  be  that 
of  master  and  servant  or  not,  is  determined  mainly  by  ascer- 
taining from  the  contract  of  employment  whether  the  em- 
ployer retains  the  power  of  directing  and  controlling  the 
work,  or  has  given  it  to  the  contractor." 

Ziebell  i;.  Eclipse  L.  Co.,  supra,  presents  a  case  where  de- 
fendant, owner  of  a  mill,  entered  into  a  contract  whereby  an 
experienced  manufacturer  contracted  to  take  charge  of  the 
mill,  employ  and  pay  all  laborers,  make  all  necessary  repairs, 
and  receive  a  stipidated  suni  per  thousand  for  shingles  manu- 
factured, and  it  wa£  held  that  the  manufacturer  occupied  the 
position  of  an  independent  contractor. 

After  a  careful  examination  of  the  cases  cited  by  appellant 
we  are  unable  to  see  that  they  are  applicable  to  the  facts  in 
the  case  before  us,  or  support  the  contention  of  coimsel  that 
the  relation  existing  between  plaintiff  and  defendant  here 
was  not  that  of  employer  and  employee. 
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2.  Error  is  assigned  in  the  charge  and  refusal  to  charge* 
Respecting  the  third  question  of  the  special  verdict,  as  to 
-whether  the  place  furnished  by  defendant  was  a  reasonably 
safe  place,  the  court  charged : 

"The  law  requires  that  the  employer  shall  securely  guard 
or  fence  shafting  which  is  so  located  as  to  be  dangerous  to  em- 
ployees in  the  discharge  of  their  duties,  and  if  you  find  that 
the  shafting  in  question,  under  all  the  facts  and  circumstances: 
proven,  waa  so  located  as  to  be  dangerous  to  the  plaintiff  in 
the  discharge  of  his  duties  in  the  line  of  his  employment  at 
the  time  of  the  injury  to  him,  you  should  answer  the  question 

This  charge  is  criticised  on  the  ground  that  the  court  told 
the  jury  the  effect  of  their  answer.  True,  the  court  told  th& 
jury  what  the  law  required  respecting  the  guarding  of  dan- 
gerous shafting,  but  did  not  tell  them  the  effect  of  a  finding- 
either  way  upon  this  question.  Besides,  it  is  undisputed  that 
the  shafting  was  not  guarded  at  any  time.  The  jury  could 
not  have  been  misled  under  these  circumstances  by  the  state- 
ment of  the  court  respecting  the  duty  to  guard  dangerous 
shafting,  in  view  of  the  whole  record  and  the  testimony 
properly  and  necessarily  introduced  upon  this  subject. 

The  words  in  this  portion  of  the  chai^,  "in  the  discharge 
of  his  duties  in  the  line  of  his  employment,''  are  also  criti- 
cised. It  is  insisted  that  these  words  did  not  convey  to  the 
jury  the  idea  that  at  the  time  of  the  injury  the  plaintiff  was 
performing  his  ordinary  duties  under  the  employment;  but 
we  think  the  jury  could  not  have  been  misled  by  the  use  of 
the  words  "in  the  line  of  his  employment  at  the  time  of  the 
injury,"  but  must  have  understood  the  words  as  having  refer- 
ence to  the  performance  of  his  ordinary  duties  under  his  em- 
ployment. The  charge  is  further  criticised  because  it  fails 
to  distinguish  between  furnishing  a  safe  place  originally, 
and  thereafter  exercising  ordinary  care  in  maintaining  it  in 
a  reasonably  safe  condition,  under  the  doctrine  of  Howard  v. 
BelderwUle  L.  Co.  120  Wis.  98, 108  N.  W.  48.    It  is  insisted  ' 
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that  the  charge  and  the  verdict  submitted  to  the  jury  pre- 
sented the  question  merely  whether  the  defendant  furnished 
a  reasonably  safe  place  at  the  time  of  the  injury,  and  that  the 
question  whether  a  reasonably  safe  place  was  originally  fur- 
nished had  never  been  submitted  to  the  jury,  nor  whether  de- 
fendant knew  or  had  cause  to  know  that  the  place  became  un- 
safe. So  it  is  claimed  that  the  ultimate  fact  in  issue  as  to 
whether  or  not  defendant  originally  furnished  a  reasonably 
safe  place  and  theteafter  used  ordinary  case  in  maintaining 
it  was  never  submitted  to  the  jury.  But  it  appears  from  the 
record  that  counsel  for  plaintiff  at  the  time  the  special  verdict 
was  made  up  requested  that  the  question:  "If  you  answer 
the  third  question  ^No/  then  was  the  defendant  guilty  of  any 
want  of  ordinary  care  in  furnishing  plaintiff  such  place  in 
which  to  do  his  work  ?"  be  included  in  the  special  verdict  and 
submitted  to  the  jury,  and  counsel  for  defendant  advised  the 
court  that  sudi  question  was  unnecessary  in  the  case.  So, 
even  if  it  be  conceded  that  this  fact  should  have  been  sub- 
mitted to  the  jury,  it  is  not  for  appellant  to  complain,  since 
it  was  kept  out  upon  his  objection  and  insistence  that  it  was 
not  a  material  fact  to  be  submitted  to  the  jury. 

On  the  fifth  question,  as  to  whether  or  not  there  was  any 
want  of  ordinary  care  on  the  part  of  the  plaintiff  which  con- 
tributed to  his  injury,  the  appellant  excepted  to  the  charge 
and  refusal  to  charge  as  requested.     The  court  charged : 

"In  considering  and  answering  the  fifth  question  you  are 
instructed  that,  whatever  the  condition  of  the  light  may  have 
been  at  the  time  and  place  of  the  accident  to  the  plaintiff,  that 
was  a  condition  which  he  could  at  once  perceive  and  was 
boimd  to  take  notice  of  when  he  went  there.  He  was  bound  to 
use  his  senses  and  his  faculties  to  observe  such  apparent  con- 
dition. And  if  you  find  that  the  light  at  that  time  and  place 
was  not  reasonably  sufficient,  but  nevertheless  the  plaintiff  as- 
sumed to  work  there,  and  by  reason  of  such  insiifficiency  of 
the  light  was  injured,  this  you  may  consider  together  with  all 
the  odiier  facts  and  circumstances  shown  in  the  evidence  as 
bearing  upon  the  plaintiff^s  contributory  negligence.'' 
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The  court  further  charged  the  jury  that  in  considering  this 
•question  they  were  instructed  that  plaintiff  was  bound  to  exer- 
cise "his  senses,  his  experience,  and  his  general  knowledge  of 
the  place  in  which  he  was  performing  his  work,  in  order  to 
avoid  danger  which  he  either  kneW,  or  ought  to  have  known 
in  the  light  of  his  age,  experience  in  the  same  room  and  build- 
ing in  which  he  had  been  engaged  for  over  three  years  before 
he  was  injured,  and  his  general  knowledge  and  experience  in 
life ;  and  if  he  failed  to  do  so  and  thereby  contributed  even  in 
a  slight  degree  to  the  injuries  which  he  received,  your  answer 
to  the  fifth  question  must  be  'Yes/  " 

Upon  the  appellant's  request  the  court  refused  to  charge  as 
follows : 

"In  considering  and  answering  the  fifth  question  you  are 
instructed  that,  whatever  the  condition  of  the  light  may  have 
been  at  the  place  and  time  of  the  accident  to  the  plaintiff, 
that  was  a  condition  which  he  could  at  once  perceive  and  was 
bound  to  take  notice  of  when  he  went  thera  He  was  bound 
to  use  his  senses  and  his  faculties  to  discover  such  apparent 
conditions.  And  if  you  find  that  the  light  at  that  time  and 
place  was  not  reasonably  sufficient,  but  nevertheless  the 
plaintiff  assumed  to  work  there,  and  by  reason  of  such  insuffi- 
ciency of  the  light  was  injured,  he  must  be  held  to  have  as- 
sumed the  risk  of  working  there  with  such  insufficient  light 
and  to  have  assumed  the  danger  of  working  under  such  condi- 
tion, and  your  answer  to  the  fifth  question  should  be  'Yes/  *' 

This  refusal  is  assigned  as  error,  and  in  support  of  this  as- 
signment counsel  for  appellant  relies  upon  Fdber  v.  C.  Reiss 
C.  Co.  124  Wis.  654,  102  K  W.  1049.  But  it  wiU  be  seen 
that  in  the  last-named  case  the  want  of  light  proximately  con- 
tributed to  the  injury,  while  in  the  case  before  us  it  is  clear 
from  the  evidence  that  the  insufficiency  of  light  was  not  the 
proximate  cause  of  the  injury.  The  question  of  insufficiency 
,  of  light  in  the  instant  case  was  a  fact  properly  to  be  consid- 
ered in  determining  whether  plaintiff  assumed  the  risk,  but 
alone  was  not  sufficient  to  charge  plaintiff  with  assumption  of 
unknown  dangers.    Kucera  v.  Merrill  L.  Co.  91  Wis.  637,  66 
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N.  W.  374.  The  charge  given  by  the  court,  therefore,  was 
proper  and  sufficient  upon  the  subject,  and  appellant  was  not 
prejudiced  by  the  refusal  to  charge  as  requested.  The  plaintiff 
assumed  no  risk  respecting  unknown  dangers  or  those  which 
by  the  exercise  of  ordinary  oare  and  prud^ice  he  oould  not 
have  ascertained.  It  does  not  appear  from  the  evidence  that 
even  if  the  factory  was  properly  and  sufficiently  lighted  he 
would  have  known  the  dangerous  condition  of  the  set-screw 
which  caused  the  injury.  He  oould  not  determine  whether  tiie 
light  was  sufficient  to  guard  him  against  unknown  dangers. 
If  the  shaft  had  been  properly  guarded,  as  plaintiff  had  a 
right  to  believe  it  was,  then  the  light  was  sufficient  So  in  any 
aspect  of  the  case  there  was  no  error  in  the  refusal  to  charge 
as  requested.  The  sufficiency  of  the  light  was  not  upon  any 
theory  of  the  evidence  the  proximate  cause  of  the  injury,  nor 
was  the  evidence  of  insufficiency  of  light  alone  sufficient  to 
support  a  verdict  tiiat  plaintiff  assumed  the  risk.  Bright  v. 
Bcunett  &  R.  Co.  88  Wis.  290,  60  N.  W.  418;  Kucera  v. 
Merrill  L.  Co.  91  Wis.  637,  65  N.  W.  374. 

8.  It  is  claimed  that  the  damages  are  excessive.  Plaintiff 
was  forty  years  of  age,  a  laborer,  and  capable  of  earning  good 
wages.  The  injuries  were  serious  and  the  jury  assessed  his 
damages  at  $5,000,  and  the  court  below  refused  to  hold  the 
verdict  excessive.  The  plaintiff's  hand  was  badly  burned  by 
the  friction  while  being  drawn  around  the  shaft  He  lost  the 
first,  second,  and  fourth  fingers  and  also  part  of  the  back  of 
the  hand.  The  third  finger  was  rendered  stiff.  The  injury 
left  the  hand  in  a  mutilated,  disfigured,  and  practically  use- 
less condition.  Upon  the  whole  record  we  cannot  say  that  the 
verdict  is  excessive.  Berg  v.  C,  M.  &  St.  P.  B.  Co.  50  Wis. 
419,  7  N.  W.  347;  Taylor  v.  C.  <&  N.  W.  B.  Co.  103  Wis. 
27,  79  N.  W.  17 ;  Schvltz  v.  C,  M.  <&  St.  P.  B.  Co.  48  Wis. 
375,  4  N.  W.  399 ;  Ka/rasich  v.  Hasbrouck,  28  Wis.  569 ;  BaU- 
zer  V.  C,  M.  &  N.  B.  Co.  89  Wis.  257,  60  N.  W.  716 ;  Benne 
V.  U.  8.  L,  Co.  107  Wis.  305,  83  N.  W.  473 ;  Gray  v.  Commu- 
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tator  Co.  85  Minn.  463,  89  N.  W.  322 ;  Newport  News  &  U. 
V.  R.  Co.  V.  Campbell  (Ky.)  25  S.  W.  267 ;  Bidenhour  v.  K. 
C.  C.  R.  Co.  102  Mo.  270, 13  S.  W.  889, 14  S.  W.  760;  Mo. 
Pac.  R.  Co.  V.  Jones,  76  Tex.  151, 12  S.  W.  972;  Murtaugh 
V.  N.  Y.  C.  &  H.  R.  R.  Co.  49  Htm,  456,  3  N.  T.  Snpp.  483 ; 
Mo.,  ^.  4&  T.  R.  Co.  V.  Hmer  (Tex.  Civ.  App.)  83  S.  W. 
1010;  Bemtcr  v.  8t.  Paul  Q.  L.  Co.  92  Minn.  214,  99  N.  W. 
778. 

We  find  no  reversible  error  in  the  record ;  therefore  the 
judgment  of  the  court  below  must  be  affirmed. 

By  the  Court. — The  judgment  of  the  court  below  is  af- 
firmed. 


Lauw,  Appellant,  vs.  Pacipio  Mutital  Life  Insubanob" 
Company  of  California,  Respondent. 

ApHl  lO^April  $0,  J907. 

Life  insurance:  Illegal  rebates  of  premium:  Validity  of  policy:  Re- 
covery  of  premiums  paid:  Construction  of  statutes. 

1.  Under  sec.  1956o,  Stats.  (1898) — prohibiting  any  life  insurance 
company  or  agent  from  paying  or  allowing,  "as  an  inducement 
to  insurance,  any  rebate  of  premium  ...  or  any  valuable  con- 
sideration or  inducement  whatever  not  specified  in  the  policy/^ 
and  providing  for  revocation  of  the  license  of  any  company 
or  agent  violating  the  section, — ^the  fact  that  a  rebate  of  pre- 
mium is  paid  or  allowed  (as  provided  for  in  a  supplemental 
contract)  does  not  render  a  policy  of  insurance  itself  either  il- 
legal or  invalid,  and  after  its  delivery  and  acceptance  pre- 
miums paid  thereon  cannot  be  recovered  by  the  insured.  Urwan 
V.  N.  W.  Nat.  L.  Ins.  Oo.  125  Wis.  349,  distinguished. 
[2.  Whether  under  said  sec.  1955o  a  rebate  of  premium  is  legal  if 

specified  in  the  policy,  not  determined.] 
3.  Before  pronouncing  invalid  a  contract  which  is  claimed  to  con- 
travene a  statute,  a  court  should  consider  whether  the  statute 
expressly  prohibits  the  contract,  penalizliig  the  act  of  making 
it  and  punishing  all  concerned,  or,  without  express  prohibition* 
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merely  Imposes  a  penalty  upon  one  of  the  parties;  the  natnre 
of  the  sanction,  whether  fine  or  imprisonment  or  cItII  forfeit- 
ure; whether  the  act  in  question  is  malum  in  se  or  merely 
malum  prohibitum;  whether  it  comes  within  the  prohihitive 
words  of  the  statute  generally  or  only  upon  condition  that  cer- 
tain formalities  of  evidence  are  omitted;  the  subject  matter 
of  the  legislation  and  the  effect  upon  innocent  third  persons  of 
holding  the  contract  void;  whether  to  hold  it  void  would  not 
rather  encourage  than  discourage  violations  of  the  statute;  and 
what  class  of  persons  or  interests  the  statute  is  intended  to 
protect,  and  whether  that  protection  would  be  defeated  by  hold- 
ing the  contract  void. 

Appeal  from  an  order  of  the  circuit  court  for  Calumet 
-county:  Geo.  W.  Burnell,  Circuit  Judge.     Affirmed. 

The  appeal  is  from  an  order  sustaining  a  general  demurrer 
to  the  complaint 

For  the  appellant  there  were  briefs  signed  by  McGee  & 
■Jeger,  attorneys,  and  Jackson  B.  Kemper,  of  counsel,  and 
oral  argument  by  Mr.  Kemper,  Mr.  0.  A.  A.  McOee,  and 
Mr.  L.  M.  Jeger. 

For  the  respondent  there  was  a  brief  by  Winkler,  Flanders, 
Bottum  &  Fawsett,  attorneys,  and  Cratiy  Bros.,  Jarvis  4k 
Sample,  Herbert  J.  Ooudge,  and  James  Q.  Flanders,  of  coun- 
sel, and  oral  argument  by  Mr.  Ooudge. 

Timlin,  J.  As  shown  by  the  complaint  the  Conservative 
Life  Insurance  Company  was  a  life  insurance  corporation  of 
California  licensed  to  carry  on  its  business  in  this  state,  and 
on  or  about  May  20,  1902,  it  made  with  the  plaintiflF,  a  resi- 
dent of  this  state,  in  this  state  a  contract  whereby  it  undertook 
to  issue  to  the  plaintiff  a  policy  of  insurance  for  $5,000  upon 
his  life  for  an  annual  premium  of  $143.40  to  be  paid  by  the 
insured.  The  plaintiff  was  induced  to  assent  to  the  receipt  of 
this  policy  and  the  payment  of  said  premium  by  means  of  an 
offer  made  by  the  insurance  company  to  appoint  the  plaintiff 
one  of  a  board  of  Local  Advisers  of  said  company  for  the  state 
of  Wisconsin,  which  board  should  in  no  event  exceed  300  in 
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number  and  "which  appointment  involved  the  doing  of  no  aG- 
tnal  work  or  labor  on  the  part  of  the  assured^  but  in  considera- 
tion of  the  use  of  his  name  as  one  of  said  board  of  Local  Ad- 
visers the  assured  would  receive  certain  deductions  and  re- 
bates from  the  amount  of  his  annual  premium  tb  be  paid  to- 
said  insurance  company,  the  amount  of  such  deductions  or  re- 
bates depending  upon  the  number  of  Local  Advisers  to  be  ap- 
pointed by  said  company  in  this  state.  Moved  and  induced 
by  such  representations,  the  plaintiff,  on  or  about  May  20, 
1902,  made  application  for  a  policy  of  insurance  in  the 
amount  of  $5,000  at  an  annual  premium  of  $143.40  to  be- 
paid  for  a  period  of  twenty  years,  and  at  the  same  time  made 
application  for  his  appointment  as  one  of  said  local  board,. 
and  at  the  same  time  paid  the  first  premium  of  $143.40  on 
the  policy.  Consequently  on  May  28,  1902,  there  was  deliv- 
ered to  the  plaintiff  a  policy  of  life  insurance  as  described,, 
together  with  a  paper  fentitled  "Contract  of  Local  Advisers — 
Limited  to  300."  This  last  purported  to  appoint  the  plaintiff 
a  Local  Adviser  of  said  company  subject  to  the  insurance 
statutes  and  certain  express  provisions  of  the  contract  as  fol- 
lows: 

"(1)  The  board  of  said  Local  Advisers  appointed  in  the 
state  of  Wisconsin  shall  not  exceed  three  hundred.  (2)  On 
the  first  day  of  February  of  each  year  during  the  continuance 
of  this  contract  the  company  shall  compute  the  number  of 
thousands  of  insurance  in  force  written  for  a  period  of  ten 
years  from  and  after  February  1,  1902,  in  the  state  of  Wis- 
consin,  upon  which  there  shall  have  been  paid  in  cash  during 
the  preceding  year  one  full  annual  premium,  two  semi-annual 
or  four  quarter-annual  premiums.  (8)  The  company  fur- 
ther agrees  on  the  dates  aforesaid  (February  1  in  each  year) 
to  credit  said  Local  Adviser  with  such  a  sum  of  money  from 
the  expense  element  of  premiums  paid  on  insurance  written 
in  said  state  during  said  period,  after  said  date,  as  shall  be 
obtained  by  dividing  an  amount  of  money  equal  to  one  dollar 
for  each  $1,000  of  insurance  in  force  at  said  dates,  written 
during  said  period,  after  February  1, 1902,  by  the  number  of 
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said  Local  Advisers'  contracts  in  force  at  the  time  of  such  dis- 
tribution. The  amount  so  credited  to  said  Local  Advisers 
shall  each  year  on  the  anniversary  of  the  date  of  this  contract, 
i)r  within  thirty  days  thereafter,  providecf  this  contract  be 
then  in  force,  be  paid  to  him  by  s&id  Conservative  Life  In- 
surance Company,  subject  to  the  agreements  of  said  Local 
Adviser  in  his  application  herefor.  And  said  payment  shall 
be  in  compensation  for  his  services  as  Local  Adviser  and  for 
no  other  consideration." 

Thereafter,  in  pursuance  of  this  agreement,  upon  said  an- 
nual premium  of  $143.40  the  plaintiff  received  for  such  al- 
leged services  on  May  23,  1903,  a  rebate  of  $5.37,  he  paying 
only  $138.03;  on  May  27,  1904,  a  rebate  of  $6.50,  he  pay- 
ing only  $136.90 ;  on  May  28, 1905,  a  rebate  of  $8.24,  he  pay- 
ing only  $135.16.  These  sums  paid,  together  with  the  first 
full  premium  of  $143.40,  aggregating  $553.49,  make  up  the 
sum  sought  to  be  recovered  in  this  action.  It  is  averred  that 
said  policy  of  insurance  and  supplemental  contract  of  Local 
Adviser  constituted  but  a  single  contract,  and  constitute  an 
agreement  for  rebate  contrary  to  the  laws  of  the  state  of  Wis- 
consin, and  that  said  contract  of  insurance  so  entered  into  be- 
tween this  plaintiff  and  said  Conservative  Life  Insurance 
Company  was  and  is  wholly  void  and  of  no  effect,  and  that 
said  Conservative  Life  Insurance  Company  thereupon  became 
and  was  indebted  to  the  plaintiff  in  the  said  sum  of  $143.40 
paid  as  aforesaid  for  the  year  beginning  May  28,  1902,  and 
the  other  items  for  1903,  1904,  and  1905  above  mentioned. 

It  is  then  averred  that  on  or  about  March  12,  1906,  the  de- 
fendant by  agreement  of  consolidation  with  said  Conservative 
Life  Insurance  Company  took  over  and  became  possessed  of  all 
the  assets  of  said  Conservative  Life  Insurance  Company,  and 
in  consequence  thereof  is  obligated  to  and  has  assumed  and 
agreed  to  pay  and  discharge  all  and  singular  the  contracts, 
liabilities,  and  obligations  of  any  name  and  nature  of  the  said 
Conservative  Life  Insurance  Company,  and  that  upon  its  so 
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doing  the  Conservative  Life  Insurance  Company  and  the  de- 
fendant delivered  to  the  plaintiff  a  certain  contract  uncjcr  seal, 
which  is  annexed  to  the  complaint  and  made  part  thereof,  and 
which  recites  a  consolidation  of  business  between  these  com- 
panies and  that  the  defendant  has  acquired  the  assets  and 
business  of  the  Otoservative  Life  Insurance  Company,  and 
that  the  defendant,  therefore,  assumes  and  guarantees  the  ful- 
filment of  all  existing  contracts  and  obligations  of  the  Con- 
servative Life  Insurance  Company.  The  complaint  avers  a 
demand  upon  the  defendant  for  the  return,  of  the  sums  of 
money  so  paid  to  the  Conservative  Life  Insurance  Company 
and  that  the  defendant  neglects  and  refuses  to  return  the 
same. 

During  the  time  covered  by  these  transactions  there  was 
and  now  is  in  force  in  the  state  of  Wisconsin  sec  1965o^  Stats. 
(1898),  as  follows: 

"No  life  insurance  company  doing  business  in  this  state 
shall  make  or  permit  any  distinction  or  discrimination  in 
favor  of  individuals  between  insurants  of  the  same  class  and 
equal  expectation  of  life  in  the  amount  or  payment  of  premi- 
ums or  rates  charged  for  life  or  endowment  policies,  or  in  the 
dividends  or  other  benefits  payable  thereon  or  in  any  other  of 
the  terms  and  conditions  of  tiie  contract  it  makes;  nor  shall 
any  such  company  or  any  agent  thereof  make  any  contract  or 
agreement  as  to  such  contract  other  than  as  plainly  expressed 
in  the  policy  issued  pursuant  thereto,  nor  pay  or  allow,  or 
offer  to  pay  or  allow,  as  an  inducement  to  insurance  any  re- 
bate of  premixmi  payable  on  the  policy  or  any  special  favor 
or  advantage  in  the  dividends  or  other  benefits  to  accrue 
thereon,  or  any  valuable  consideration  or  inducement  what- 
ever not  specified  in  the  policy.  Whenever  it  shall  appear  to 
the  satisfaction  of  the  commissioner  of  insurance,  after  a 
hearing  before  him  upon  notice,  that  any  company,  officer, 
agent,  subagent,  broker  or  solicitor  has  violated  any  pro- 
vision of  this  section  he  shall  revoke  the  license  of  any  such 
company  or  person  to  transact  business  in  this  state,  and 
no  other  license  shall  be  issued  to  any  such  company  or  person 
within  three  years  after  such  revocation." 
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This  act  is  very  like  ch.  281,  Pub.  Laws  of  Maine  for  1889^ 
which  was  construed  in  the  case  of  State  v.  SchwarzschUd,  83^ 
Me.  261,  22  Atl.  164,  on  April  6,  1891,  a  few  days  before 
its  adoption  in  this  state  as  ch.  267,  Laws  of  1891.  The  Maine 
statute  is  unlike  ours  in  that  it  imposes  a  penalty  by  fine  aa 
well  as  the  revocation  of  license.  The  case  last  cited  con- 
strued ch.  281,  Pub.  Laws  of  Maine  for  1889,  to  mean  that 
the  rebate  of  premium  is  not  illegal  if  such  rebate  is  specified 
in  the  policy.  It  is  not  necessary  to  determine  in  this  cause 
whether  this  is  the  correct  construction  of  our  statute,  and  we 
express  no  opinion  thereon. 

Where  a  contract  is  expressly  declared  void  by  statute,  or 
where  the  law  declares  the  making  of  the  contract  a  misde- 
meanor, or  imposes  a  penally  upon  the  parties  to  the  contract 
for  the  act  of  contracting,  there  is  no  doubt  of  the  general  rule 
of  law  that  the  courts  will  neither  enforce  that  contract  at  the 
suit  of  one  party,  nor,  if  the  contract  has  been  executed,  aid 
either  party  to  recover  back  anything  he  may  have  paid 
thereon.  Clarke  v.  Lincoln  L.  Co.  59  Wis.  655, 18  N.  W.  492, 
and  cases  cited  at  page  658  (18  K  W.  493).  Where  the  con- 
tract is  declared  void  by  statute,  and  the  statute  is  within  the 
power  of  the  legislature  to  enact,  there  is  not  much  room  for 
discussion,  although  even  then  the  whole  purview  of  the  stat- 
ute may  indicate  that  the  word  "void"  is  used  in  the  sense  of 
"voidable."^  French  L.  Co.  v.  Theriavlt,  107  Wis.  627,  83 
N.  W.  927.  Where  the  statute  does  not  expressly  dedare  the 
contract  void,  but  prohibits  by  penalty  the  making  thereof, 
the  courts  infer  a  legislative  intent  that  the  contract  shall  be 
void,  because  to  enforce  the  contract  would  practically  set 
the  statute  at  naught 

^^ut  these  rules  do  not  obtain  where  the  contract  itself  is 
not  prohibited  by  law,  but  is  declared  to  be  void  because  not 
made  or  evidenced  in  the  manner  prescribed  by  law,  or  where 
the  contract  is  declared  void  by  law  as  to  one  party  in  order  to 
protect  the  other  against  injustice  or  oppression,    ^rand^is  r. 
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Neustadil,  13  Wis.  142 ;  Tollensen  v.  Ounderson,  1  Wis.  110 ; 
and  Thomas  v.  Sowards,  25  Wis.  631,  are  cases  of  the  first 
class.  Wood  V.  Lake,  13  Wis.  84;  Gill  v.  Bice,  13  Wis.  549 ; 
Dole  V.  Northrop,  19  Wis.  249;  Lee  v.  Peckham,  17  Wis. 
383 ;  First  Nat.  Bank  v.  PlanJeinton,  27  Wis.  177,  and  many 
others  that  might  be  cited,  are  cases  of  the  second  class  aris- 
ing under  the  usury  laws  of  this  state."  Clarke  v.  Lincoln  L. 
Co.  59  Wis.  655,  661,  18  K  W.  495. 

But  if  we  assume  as  most  favorable  to  the  appellant  that 
the  undertaking  of  the  respondent  is  comprehensive  enough 
to  include  within  its  scope  all  liability  of  the  Conservative 
Life  Insurance  Company  to  repay  or  refund  moneys  paid  for 
premiums  upon  a  void  contract  of  life  insurance,  we  will  in 
limine  meet  the  question  whether  or  not  the  contract  of  insur- 
ance described  in  the  complaint  was  void  or  voidable  at  the 
election  of  the  insured  under  the  statute  above  quoted.  Only 
after  arriving  at  a  decision  that  the  contract  in  question  was 
void  under  the  statutes  of  this  state  can  the  question  of  tiie 
equal  delict  of  the  plaintiff  and  the  Conservative  Life  Insur- 
ance Company  be  considered.  In  determining  this  prelimi- 
nary question  there  is  always  open  for  consideration,  upon  the 
terms  of  the  statute,  its  subject  matter,  and  the  mischiefs  it 
was  intended  to  prevent,  the  question  whether  the  legisla- 
tive intention  will  be  best  subserved  by  holding  the  contract 
void.  The  plaintiff  in  this  case  contends  that  the  contract  to 
insure  and  the  policy  issued  in  execution  of  that  contract  were 
void  because  of  the  statute  above  quoted ;  hence  the  plaintiff 
could  recover  his  premiums  actually  paid,  from  the  company 
to  which  they  were  paid,  and  for  that  reason  from  this  defend- 
ant, which  took  that  company's  assets  and  agreed  to  pay  all 
its  obligations.  It  may  be  well  to  review  some  cases  cited 
by  counsel  as  well  as  authorities  not  cited  for  the  purpose  of 
ascertaining  what  construction  should  be  given  to  the  statute 
in  question  in  this  particular. 

In  Amd  v.  Sjoblom,  post,  p.  642,  111  N.  W.  -666,  ch.  438, 
Vol.  131  —  30 
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Laws  of  1903,  which  imposes  a  penalty  equal  to  the  amount  of 
the  note  upon  any  person  vho  takes  a  note  for  "any  lightning 
rod,  patent,  patent  right,  stallion,  or  interest  therein,"  but 
fails  to  write  or  print  on  said  note  in  red  ink  that  it  was  given 
for  such  consideration,  is  held  not  to  make  such  note  void  in 
the  hands  of  an  innocent  purchaser  without  notice  of  the  fact 
that  the  note  was  given  for  such  consideration.  In  Union 
T.  Co.  V.  Preston  Nat  Bank,  136  Mich.  460,  99  N.  W.  399, 
where  a  check  held  by  the  plaintiff  bank  was  certified  by  the 
officer  of  the  defendant  bank  under  such  circumstances  as  to 
constitute  a  misdemeanor  and  subject  the  person  certifying 
the  check  to  a  fine,  the  check  was  held  valid  in  the  hands  of 
the  plaintiff,  an  innocent  holder.    The  court  said : 

"We  think  it  not  improper  to  infer  that  it  was  the  legisla- 
tive purpose  to  protect  the  interests  of  the  stockholders  and 
depositors  of  all  banks  and  not  merely  the  stockholders  and 
depositors  of  particular  banks  whose  officials  might  be  guilty 
of  criminal  misconduct." 

Irwin  V.  Curie,  171  K  T.  409,  64  N.  E.  161,  was  a  case 
where  the  statute  under  consideration  made  it  a  misdemeanor 
for  an  attorney  "to  promise,  give  or  procure  to  be  promised 
or  given  a  valuable  consideration  to  any  person  as  an  induce- 
ment to  placing  or  in  consideration  of  having  placed  in  his 
hands  a  demand  of  any  kind  for  the  purpose  of  bringing  an 
action  thereon,"  and  the  complaint  was  by  a  layman  against 
an  attorney  on  a  contract  covered  by  this  statuta  The  statute 
was  held  no  bar  to  the  maintenance  of  the  action.  The  court 
said : 

"It  will  be  observed  that  this  statute  does  not  provide  that 
such  a  contract  shall  be  wholly  void,  nor  does  it  in  terms  pur- 
port to  operate  upon  a  layman  who  may  be  persuaded  to  pro- 
cure business  for  an  attorney  because  of  the  latter's  promise 
to  divide  the  profits  with  him.  Its  prohibition  is  directed 
against  the  attorney  and  counselor  who  is  an  officer  of  the 
court,  and  the  very  next  section  (75)  provides  that  *an  at- 
torney and  counselor  who  violates  either  of  the  last  two  sec- 
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tions  is  guilty  of  a  misdemeanor/  Here,  again,  we  note  that 
the  penalty  inflicted  is  upon  the  attorney  and  counselor  alone, 
and  not  upon  his  accomplice  or  possibly  intended  victim." 

PennypacJcer  v.  Capital  Ins.  Co.  80  Iowa,  56,  45  N.  W. 
408,  was  a  case  where  an  Iowa  insurance  company,  without 
having  obtained  license  or  permission  so  to  do  under  the  laws 
of  Pennsylvania,  insured  against  loss  by  fire  real  property  in 
Pennsylvania.  The  statutes  of  the  latter  state  forbade  such 
insurance  by  an  unauthorized  or  unlicensed  insurance  com- 
pany and  made  the  act  of  writing  such  insurance  punishable 
by  fine.  In  an  action  to  recover  for  loss  by  fire  upon  a  policy 
so  written  the  defendant  insurance  company  contended  that 
the  policy  was  void  by  reason  of  these  statutes,  but  it  was 
ruled  that  the  contract  of  insurance  was  valid  notwithstanding 
the  statutes.    The  court  said : 

"The  evident  purpose  of  such  a  law  is  the  protection  of 
those  paying  for  insurance  upon  property  in  that  state.  The 
prohibition  and  penalty  is  against  the  company  only.  No 
duty  is  required  of  the  insured,  and  no  act  upon  his  part  ex- 
pressly prohibited.  There  ia  nothing  in  the  law  declaring 
what  effect  it  shall  have  upon  policies  issued  and  accepted  as 
this  is  alleged  to  have  been." 

Pangbom  v.  Westlake,  36  Iowa,  546,  was  a  case  where  a 
statute  forbade  the  sale  of  any  lot  in  any  town  or  addition 
until  the  plat  thereof  was  acknowledged  and  recorded,  and 
prohibited  such  sale  by  imposition  of  a  forfeiture  of  $50  for 
each  lot  sold  or  disposed  of.  In  considering  whether  a  con- 
tract for  the  sale  of  a  lot  in  a  plat  that  had  not  been  recorded 
was  void  on  account  of  this  statute  the  court  said: 

"We  are  therefore  brought  to  the  true  test,  which  is  that 
while,  as  a  general  rule,  a  penalty  implies  a  prohibition,  yet 
the  courts  will  always  look  to  the  language  of  the  statute,  the 
subject  matter  of  it,  the  wrong  or  evil  which  it  seeks  to  remedy 
or  prevent,  and  the  purpose  sought  to  be. accomplished,  in  its 
enactment;  and  if  from  all  these  it  is  manifest  that  it  was  not 
intended  to  imply  a  prohibition  or  to  render  the  prohibited 
act  void,  the  courts  will  so  hold,  and  construe  the  statute  ac- 
cordingly." 
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Thi  Manistee,  6  Biss.  381,  was  a  case  where  two  insurance 
companies  having  had  policies  of  insurance  on  the  cargo  of  the 
schooner  Robinson  which  was  sunk  and  lost  by  collision  with 
the  steamer  Manistee  paid  the  loss  and  filed  a  libel  against  the 
Manistee  to  recover  from  it  the  amount  paid.  It  was  shown 
that  one  of  these  policies  was  issued  at  Chicago,  Illinois,  in 
violation  of  the  statute  of  the  state  of  Illinois  which  made  the 
act  of  issuing  such  policy  punishable  by  fine  and  imprison- 
ment of  the  insurance  agent  issuing  the  policy.  But  it  was 
ruled  that  the  libelant  could  recover,  the  court  saying: 

"Where  a  statute  is  silent,  and  contains  nothing  from  which 
the  contrary  can  properly  be  inferred,  a  contract  in  contra- 
vention of  it  is  void.  But  the  whole  statute  must  be  examined 
in  order  to  decide  whether  or  not  it  does  contain  anything 
from  which  the  contrary  can  be  properly  inferred.  There  is 
no  penalty  pronounced  against  a  person  for  obtainii^  a  policy 
from,  or  doing  business  with,  the  company  that  has  not  com- 
plied with  the  requirem^its  of  those  statutes." 

In  Watertown  F.  Ins.  Co.  v.  Bust,  40  HI.  App.  119,  an  in- 
surance company  foreign  to  Illinois  issued  a  policy  of  fire 
insurance  in  Illinois  on  property  in  the  latter  state,  in  viola- 
tion of  a  statute  prescribing  penalties  upon  any  insurance 
company  which  should  do  so  without  a  certificate  of  authority 
or  license  from  the  proper  state  officer,  and  in  an  action  to  re- 
cover for  loss  by  fire  under  this  policy  the  policy  was  held 
valid.    The  court  said,  among  other  things : 

"In  respect  to  the  effect  of  prohibitory  statutes  upon  agree- 
ments made  in  violation  of  them,  the  authorities  mf^e  a  clear 
distinction  between  those  which  are  intended  to  regulate  the 
conduct  of  the  citizens  generally  and  those  intended  to  re- 
strain one  class  for  the  protection  of  another." 

This  decision  was  affirmed  on  appeal  in  141  HL  86,  30 
N*  E.  772,  where  the  court  said : 

"Our  statute  was  manifestly  enacted  for  the  protection  of 
the  public  against  the  acts  of  irresponsible  foreign  insurance 
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companies.  The  duties  it  enjoins  and  the  penalties  it  imposes 
are  upon  the  insurance  companies,  and  not  upon  those  who  in 
good  faith  contract  with  them.'' 

In  Behler  v.  Oerman  Mut.  F,  Ins.  Co.  68  Ind.  347,  imder 
similar  circumstances  in  an  action  against  an  insurance  com-  ^ 
pany  on  a  policy  of  insurance  against  fire,  the  court  said : 

"To  hold  that  a  policy  issued  by  a  foreign  insurance  com- 
pany to  a  citizen  of  this  state,  and  premium  notes  made  to 
them,  were  void  for  a  noncompliance  with  our  statute,  would 
enable  the  foreign  company  to  issue  their  policy,  obtain  what 
premiums  they  could,  flien  avoid  the  policy  by  tibieir  own  act 
Such  cannot  be  the  fair  intention  of  the  statute." 

In  Union  Mut.  L.  Ins.  Co.  v.  McMiUen,  24  Ohio  St  67, 
the  action  was  upon  a  life  insurance  policy  issued  by  an  insur- 
ance company  foreign  to  the  state  of  Ohio  in  contravention  of 
a  statute  of  that  state  which  imposed  a  penalty  of  $500  upon 
the  insurance  agent  for  the  issue  of  each  policy.  The  court 
held  the  policy  valid,  saying,  among  other  things : 

"The  prohibition  in  the  statute  is  against  persons  acting  for 
companies  that  have  not  complied  with  the  prescribed  condi- 
tions. Such  persons  alone  are  made  subject  to  the  penalty. 
Whether  the  statute  was  meant  to  invalidate  policies  issued 
by  companies  in  contravention  of  its  provisions  is  to  be  de- 
termined from  a  consideration  of  the  statute  as  a  whole.*' 

Walter  A.  Wood  M.  M.  Co.  v.  Cdldwelh  54  Ind.  270,  was 
an  action  brought  by  a  foreign  corporation  on  a  note  where  the 
defense  was  that  the  corporation  had  not  complied  with  the  re- 
quirements of  the  statute  prohibiting  the  transaction  of  busi- 
ness within  the  state  under  penalty  of  fine  and  impris6nment 
It  was  held  that  such  failure  operated  as  an  abatement  of  the 
action  and  that  the  foreign  corporation  might  thereafter  qual- 
ify itself  by  compliance  with  the  law.  This  involved  a  consid- 
erable examination  into  the  effect  of  statutes  of  this  nature 
upon  contracts.  In  the  opinion  in  the  cause  last  cited,  quot- 
ing from  another  Indiana  case,  speaking  of  the  rule  that 
where  a  statute  forbids  or  penalizes  the  making  of  a  contract 
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that  contract  will  be  held  invalid  whether  the  statute  expressly 
declares  it  to  be  invalid  or  not,  the  court  said : 

"  The  rule  is  properly  applied  only  where  the  reason  upon 
which  it  is  founded  exists.  The  law  ceases  with  the  reason 
thereof/  and  it  is  a  grave  error  to  regard  it  as  a  merely-  arbi- 
trary rule,  applicable  to  all  contracts  which  are  prohibited 
bj  statute.  It  is  generally  applicable  because  the  thing  pro- 
hibited is  usually  immoral,  or  against  public  policy." 

In  Harris  v.  Runnels,  12  How.  79,  it  is  said : 

^^It  is  true  that  a  statute  containing  a  prohibition  and  a 
penalty  makes  the  act  which  it  punishes  unlawful,  and  the 
same  may  be  implied  from  a  penalty  without  a  prohibition ; 
but  it  does  not  follow  that  the  unlawfulness  of  the  act  was 
meant  by  the  legislature  to  avoid  a  contract  made  in  contra- 
vention of  it  When  the  statute  is  silent^  and  contains  noth- 
ing from  which  the  contrary  can  be  properly  inferred,  a  con- 
tract in  contravention  of  it  is  void.  .  .  .  That  legislators  do 
not  think  the  rule  one  of  universal  obligation,  or  that^  upon 
grounds  of  public  policy,  it  should  always  be  applied,  is  very 
certain.  For,  in  some  statutes,  it  is  said  in  terms  that  sudi 
contracts  are  void;  in  others,  that  they  are  not  so.  In  one 
statute  there  is  no  prohibition  expressed,  and  only  a  penalty; 
in  another,  there  is  prohibition  and  penalty,  in  some  of  whidi, 
.  contracts  in  violation  of  them  are  void  or  not,  according  to  the 
: subject  matter  and  object  of  the  statute;  and  there  are  other 
statutes  in  which  there  are  penalties  and  prohibitions,  in 
which  contracts  made  in  contravention  of  them  will  not  be 
void,  unless  one  of  the  parties  to  them  practices  a  fraud  upon 
the  ignorance  of  the  other.  It  must  be  obvious,  from  such 
diversities  of  legislation,  that  statutes  forbidding  or  enjoining 
things  to  be  done,  with  penalties  accordingly,  should  always 
be  fully  examined  before  courts  should  refuse  to  give  aid  to 
enforce  contracts  which  are  said  to  be  in  contravention  of 
them.'' 

Upon  this  general  subject  Tate  v.  Comm.  Bldg.  Asso.  97 
Va.  74,  33  S.  E.  382,  speaks  of  the  agreement  before  the  court 
as  follows : 

*'Its  execution  involved  no  moral  turpitude.  It  was  simply 
condemned  by  the  law  because  contrary  to  the  interests  of 
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society.  In  such  case  the  maxim,  in  pari  delicto,  is  not  inflex- 
ibly applied,  but  the  court  will  consider  whether  public  policy 
will  be  promoted  and  like  agreements  be  discouraged  by  en- 
forcing or  avoiding  the  agreement,  and,  if  the  policy  of  the 
law  will  be  advanced  by  granting  relief,  it  will  be  given. 
1  Pom.  Eq.  Jut.  §  403 ;  2  id.  §  941 ;  1  Story,  Eq.  Jur.  §  298.'' 

See,  also,  Toledo  T.  &  D.  Co.  v.  Thomas,  33  W.  Va.  566, 11 
S.  E.  37.  In  the  case  last  cited,  as  well  as  in  some  text-books, 
there  seems  to  be  a  misunderstanding  of  the  case  of  ^tna  Ins. 
Co.  V.  Harvey,  11  Wis.  394.  In  that  case,  where  the  action 
was  upon  a  note  given  for  the  premium  on  a  certain  policy  of 
insurance  in  the  face  of  a  statute  forbidding  the  taker  of  the 
note  to  transact  business  except  on  conditions  there  specified, 
which  conditions  were  not  complied  with,  the  note  was  held 
void.  Thus  the  policy  of  that  statute  as  understood  by  the 
court  was  upheld  and  carried  out  The  same  is  true  of  Pres- 
byterian M.  Fund  V.  Thomas,  126  Wis.  281, 105  N.  W.  801. 
In  these  cases  the  party  prohibited  and  the  party  punishable 
by  statute,  the  parly  upon  whom  restraint  was  placed  for  the 
protection  of  the  class  to  which  defendant  belonged,  sought  to 
enforce  an  executory  contract  the  making  of  which  was  forbid- 
den by  statute.  There  is  no  analogy  between  such  cases  and 
the  case  at  bar. 

In  Tracy  v.  TaZmage,  14  N.  Y.  162,  the  action  was  upon 
the  allowance  of  a  claim  against  an  insolvent  bankmg  asso- 
ciation of  which  Talmage  was  receiver.  This  banking  associa- 
tion was  forbidden  by  statute  to  buy  bonds  for  speculation  and 
also  forbidden  to  issue  obligations  payable  at  a  future  time. 
The  basis  of  the  claim  presented  was  the  negotiable  obliga- 
tions of  the  bankrupt  payable  on  time  given  upon  purchase  of 
bonds  of  the  state  of  Indiana  which  it  bought  for  speculation. 
The  claim  was  allowed.  The  common  law  on  this  subject 
from  the  earliest  times  was  industriously  examined  with  refer- 
ence to  the  effect  of  statutes  punishing  one  of  the  parties  to  a 
forbidden  transaction,  but  containing  no  express  declaration 
avoiding  the  contract  and  no  mandate  that  the  act  itself  was 
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unlawful,  and  the  opinion  concludes  this  investigation  as 
follows : 

"This  case  is  the  last  of  the  class  to  which  I  shall  refer,  and 
I  think  it  would  be  diflScult  to  find  a  series  of  cases,  running 
through  almost  a  century,  more  uniform  and  consistent  in 
tone  and  principle  and  in  the  distinctions  upon  which  they 
are  based.  They  have  never,  so  far  as  I  am  aware,  been  over- 
ruled ;  and  I  know  of  no  principle  which  would  justify  this 
court  in  disregarding  them.  The  doctrine  seems  to  me  emi- 
nently reasonable  and  just,  and  I  discover  no  principle  of 
public  policy  to  which  it  stands  opposed.  On  the  contrary,  I 
concur  in  tiie  sentiment  which  Judge  Wilde  in  White  v. 
Framklin  Bank,  22  Pick.  181,  expresses  thus:  *To  decide 
that  this  action  cannot  be  maintained  would  be  to  secure  to 
the  defendants  the  fruits  of  an  illegal  transaction,  and  would 
operate  as  a  temptation  to  all  banks  to  violate  the  statute  by. 
taking  advantage  of  the  unwary  and  of  those  who  may  have 
no  actual  knowledge  of  the  existence  of  the  prohibition,  and 
who  may  deal  with  a  bank  without  any  suspicion  of  the  ille- 
gality of  the  transaction  on  the  part  of  the  bank.'  .  .  .  The 
imposition  of  the  penalties  for  a  violation  of  the  restraining 
law  upon  the  corporation  alone  does  not  make  it  the  guilty 
party,  but  it  is  simply  evidence  that  the  legislature  so  re- 
garded it,  and  the  reasctis  are  equally  strong  for  fixing  the 
principal  guilt  upon  the  same  party  where  its  acts  merely  vio- 
late the  principle  of  public  policy." 

In  Sacketts  Ea/rbor  Bank  v.  Codd,  18  K  T.  240,  the  stat- 
ute in  question  imposed  a  heavy  penalty  upon  banks  for  re- 
ceiving foreign  bank  notes  at  a  rate  of  discount  exceeding  a 
quarter  of  one  per  cent  or  uttering  such  notes  as  money.  In 
answer  to  an  action  against  a  bank  upon  a  bill  of  exchange  it 
contended  that  the  consideration  of  the  bill  was  the  sale  by  the 
plaintiff  to  the  bank  of  foreign  bank  notes  at  a  greater  dis- 
count contrary  to  this  statute,  and  therefore  there  could  be  no 
recovery,  but  the  court  held  the  contract  valid,  saying: 

"The  receiving  bank,  I  assume,  violates  the  statute  because 
it  exacts  a  greater  discount  than  it  is  allowed  to  take..  But  is 
the  customer  also  guilty?     The  answer  to  the  question  is 
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plain.  The  statute  declares  it  to  be  unlawful  for  a  bank  or 
banker  to  receive  foreign  notes  at  greater  rates,  etc,  and  it 
prescribes  a  penalty  of  $1,000  for  each  offense.  Stats.  1853, 
eh.  223,  §  4;  Stats.  1839,  ch.  355,  §  4.  The  language  in 
which  the  offense  is  defined  and  the  penalty  declared  evi- 
dently does  not  include  the  customer  making  the  deposit  or 
delivering  the  notes,  No  d^ree  of  guilt  therefore  attaches 
in  any  such  case  to  any  one  except  the  corporation  and  its 
agents,  or  the  individual  banker  receiving  the  notes  at  the 
prohibited  rate  of  discount.  The  act,  it  must  be  borne  in 
mind,  involves  in  itself  no  moral  turpitude.  It  is  an  offense 
T)ecause  the  statute  declares  it  to  be  so,  and  for  that  reason 
alone.  It  is  an  offense,  therefore,  which  has  precisely  the  pro- 
portions the  statute  gives  to  it,  and  it  can  have  no  other  or 
greater.  The  offense  and  the  offender  are  both  marked  by  the 
legislature,  and  the  penalty  is  prescribed.'^ 

It  cannot  be  profitable  to  pursue  this  line  of  investigation 
much  further,  but  before  leaviilg  this  branch  of  the  subject  it 
may  not  be  inappropriate  as  an  opinion  upon  the  lack  of 
moral  turpitude  in  such  transaction  to  cite  Quigg  v.  Coffy,  18 
R.  I.  757,  30  Atl.  794,  where  a  statute  prohibited  a  life  insur- 
ance company  from  making  any  distinction  or  discrimination 
as  to  premiums  or  rates  charged  for  policies,  etc.,  and  imposed 
a  penalty  upon  any  life  insurance  company,  or  any  oflScer  or 
agent  thereof,  violating  such  provision,  and  the  action  was  on 
a  promissory  note  given  in  part  payment  for  a  rebated  pre- 
mium on  a  life  insurance  policy.    The  court  said : 

"The  legal  effect  of  the  transaction,  so  far  as  it  related  to 
the  company,  was  precisely  the  same  as  though  the  full  pre- 
mium on  the  policy  had  been  collected  by  the  plaintiff  [the 
agent]  and  paid  over  to  the  company,  and  the  company  had 
then  returned  to  the  plaintiff  his  commission  of  fifty  per  cent, 
of  the  premium.  The  company  in  that  event  would  have  re- 
ceived the  full  amount  of  the  premium  to  which  it  was  en- 
titled, as  it  has  on  the  case  before  us.  It  has  made  no  distinc- 
tion or  discrimination,  which  is  prohibited  by  the  statute,  but 
lias  received  the  full  amount  which  would  have  been  received 
from  any  person  insured  in  the  same  circumstances.    It  has 
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not,  nor  has  any  officer  or  agent  of  it,  been  guilty,  therefore,  of 
any  violation  of  the  statute.  .  .  .  There  was  nothing  unlaw- 
ful in  this  arrangement,  and  we  fail  to  see  why  the  agreement 
to  furnish  the  names  of  persons  to  be  insured  was  not  a  suffi- 
cient consideration  for  the  retention  by  the  defendant  of  half 
of  the  commission.  The  plaintiff  [the  agent]  had  a  right,  for 
aught  that  we  can  see,  to  make  such  a  disposition  of  his  share 
of  the  commission,  or  even  to  have  given  it  to  the  defendant 
without  consideration,  if  he  had  seen  fit'* 

This  examination  might  be  greatly  extended  by  following 
out  the  lines  of  precedents  found  in  the  cases  above  men- 
tioned, but  we  believe  it  sufficiently  appears  that  before  a 
court  can  pronounce  invalid  a  contract  which  is  claimed  to 
contravene  a  statute  it  must  first  consider  the  form  of  the  stat- 
ute to  ascertain  whether  it  expressly  prohibits  the  contract^ 
whether  it  penalizes  the  act  of  making  the  contract  and  pun- 
ishes all  those  concerned  therein,  or  whether,  without  ex- 
pressly prohibiting  the  making  of  the  contract,  it  imposes  a 
penalty  upon  only  one  of  the  parties  to  the  transaction;  the 
nature  of  the  sanction  which  the  legislature  has  declared,  that 
is,  whether  fine  or  imprisonment  or  civil  forfeiture,  must  then 
be  considered ;  then  whether  the  act  challenged  is  malum  pro- 
hibitum or  malum  in  se;  whether  it  comes  within  the  prohibi- 
tive words  of  the  statute  generally  or  only  upon  condition  that 
certain  formalities  of  evidence  are  omitted.  The  subject  mat- 
ter of  the  legislation  must  also  be  considered  and  the  effect 
upon  innocent  third  parties  of  holding  the  contract  void.  It 
is  then  considered  whether  to  hold  the  resulting  contract  void 
would  not  rather  encourage  than  discourage  violations  of  the 
statute  by  allowing  the  guilty  party  who  alone  is  subject  to 
the  sanction  of  the  statute  to  profit  by  his  breach  of  the  law. 
And  further  the  court  should  consider  what  class  of  persons 
or  interests  the  statute  is  intended  to  protect,  and  whether 
that  protection  is  defeated  by  holding  the  contract  void. 
From  all  these  considerations,  aided  by  sound  rules  of  in- 
terpretation wherever  applicable,  the  court  deduces  and  gives 
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effect  to  the  legislative  intention  in  this  respect  in  all  cases  in 
which  the  statute  has  not  expressly  declared  the  contract  to 
be  void. 

Let  ns  now  examine  some  of  the  consequences  contended  for 
by  the  appellant  in  this  cause.  A  life  insurance  company 
may  have  contracts  with  thousands  of  persons  for  millions  of 
dollars,  and  be  found  to  have  through  its  agents,  with  or  with- 
out the  knowledge  of  the  officers  of  the  company,  granted  re- 
bates out  of  the  agent's  commission  or  out  of  the  expense  fund 
to  many  of  its  patrons.  The  act  is  malum  prohibitum  only. 
The  legislature  neither  declared  the  insurance  contract  void 
nor  made  the  act  a  misdemeanor,  nor  undertook  to  punish 
both  parties  to  the  transaction,  nor  undertook  to  add  any  sanc- 
tion to  the  law  against  discrimination  other  than  the  forfeit- 
ure of  license  of  the  insurance  company,  or  of  the  agent,  to 
do  business  in  this  state.  Can  it  be  presumed  under  the  au- 
thorities cited  in  this  opinion  that  there  was  a  legislative  in- 
tention that  the  insurance  company  should  retain  all  premi- 
ums and  enrich  itself  by  illegality  through  absolution  from  all 
liability  on  such  policies  ?  Can  it  be  presumed  that  it  was  in- 
tended that  all  premiums  that  the  insured  might  pay  at  any 
time  within  the  period  limited  by  law  for  the  commencement 
of  actions  could  be  recovered  back  to  the  disadvantage  of  those 
insurers  who  conformed  to  law  and  paid  the  l^al  rates,  by  di- 
minishing the  annual  surplus  which  should  go  to  lessen  their 
premiums,  or  by  impairing  the  fund  to  which  such  law-abid- 
ing insurers  must  look  for  security?  Would  not  this  put  a 
premium  upon  violations  of  this  statute  and  enrich  those  con- 
cerned in  such  violations  at  the  expense  of  thd  just  man  who 
kept  the  law  t  Were  there  nothing  but  these  consequences  ap- 
parent from  the  peculiar  subject  matter  of  the  legislation  in 
question,  we  might  be  warranted  in  inferring  that  the  legisla- 
ture intended  no  such  consequences.  But  there  are  other  in- 
dications in  the  statute  itself  of  the  same  import.  The  pe- 
culiar penalty  of  the  statuterfalls  only  upon  one  of  the  offend- 
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ing  parties.  Sacketts  Harbor  Bank  v.  Codd,  18  N.  T.  240. 
The  insurance  company  or  its  agent  is  not  by  this  statute  pun- 
ished as  for  a  misdemeanor.  The  offender  merely  forfeits  its 
license.  The  maxim,  expressio  univs  est  exclusio  alterius, 
may  well  be  applied  to  the  statute  in  question  in  this  particu- 
lar. Or  we  might  say,  as  was  said  in  Sacketts  Harbor  Batik  v. 
€oddj  supra:  "It  is  an  offense,  therefore,  which  has  precisely 
the  proportions  the  statute  gives  to  it,  and  it  can  have  no  other 
or  greater." 

"A  prohibitory  statute  may  itself  point  out  the  conse- 
quences of  its  violation,  and  -if,  upon  a  consideration  of  the 
whole  statute,  it  appears  that  the  legislature  intended  to  de- 
fine such  consequences  and  to  exclude  any  other  penalty  or  for- 
feiture than  such  as  is  declared  in  the  statute  itself,  no  other 
will  be  enforced."  Pratt  v.  Short,  79  N.  T.  437,  445 ;  Duval 
V.  yfellman,  124  N.  Y.  156,  26  K  E.  343. 

We  must  hold  that,  considering  the  subject  matter  of  this 
legislation,  the  relations  of  other  nonoffending  policy-holders 
to  the  corporation  and  its  funds,  and  the  particular  conse- 
quences prescribed  by  the  statute  for  its  violation  falling  only 
upon  one  of  the  parties  to  the  prohibited  transaction,  the  con- 
tract of  insurance  itself  is  neither  illegal  nor  invalid,  and 
that  the  plaintiff  received  in  consideration  of  his  premiums 
paid  from  the  Conservative  Life  Insurance  Company  a  valid 
policy  of  life  insurance,  and  consequently  that  he  cannot  re- 
oover  back  these  premiums  or  any  part  thereof.  Great  stress 
is  laid  in  the  briefs  and  arguments  upon  the  case  of  Urwan  v. 
N.  W.  Nat.  L.  Ins.  Co.  125  Wis.  349, 103  N.  W.  1102.  That 
was  a  case,  however,  where  the  contract  to  deliver  a  policy  of 
life  insurance  was  wholly  executory,  and  while  the  contract 
was  still  executory  the  insured  refused  to  receive  the  policy  on 
the  ground  that  it  did  not  conform  to  the  contract  therefor, 
and  upon  the  further  ground  that  it  was  issued  in  violati(m  of 
sec.  1955o^  Stats.  (1898).  The  latter  was  ample  ground  for 
refusal  to  receive  it  "because  the  insured  could  not  be  com- 
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pelled  to  receive  a  policy  in  an  insurance  company  whose  li- 
cense to  do  business  in  this  state  might  be  terminated  by  the 
very  act  of  delivering  this  policy  in  consideration  for  a  re- 
bated premium.  The  language  of  that  opinion  must,  like  that 
of  all  opinions,  be  construed  with  reference  to  the  questions 
before  the  court  and  the  particular  subject  matter  of  dis- 
cussion. So  construing  that  opinion,  there  is  nothing  therein 
contained  upon  which  the  plaintiff  can  base  any  right  to  main- 
tain the  present  action  where  the  contract  to  insure  was  fully 
executed  by  delivery  of  the  insurance  policy,  its  retention  for 
three  years,  and  the  payment  of  three  annual  premiums 
thereon. 

By  the  Court — The  order  of  the  circuit  court  is  affirmed. 


Tig,  Appellant,  vs.  Bbowit  and  others,  Eespondents. 

April  lO—ApHl  SO,  1907. 

Judgment:  Res  Judicata:  Yoid  mortgage^ 

A  Judgment,  in  an  action  to  foreclose  a  mortgage,  declaring  the 
mortgage  void  because  it  wholly  failed  to  describe  any  land, 
is  res  judicata  in  a  subsequent  action  to  reform  and  foreclose 
the  same  mortgage,  brought  against  the  same  defendants  by  a 
transfei^  of  the  former  plaintiff. 

AppEAii  from  a  judgment  of  the  circuit  court  for  Pierce 
county:  E.  W.  Helms,  Circuit  Judge.    Affirmed. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
W.  C.  Owen,  and  for  the  respondents  Oeorge  W.  Brown  and 
Augusta  Brown  on  that  of  E.  B.  Kinney. 

WiNSLOw,  J.  This  is  an  action  to  reform  and  foreclose  8 
mortgage  executed  by  the  defendants  Oeorge  W.  Brown  and 
Joseph  L.  Schallaire  to  the  plaintiff  March  1, 1895.    The  de- 
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scription  of  the  morjtgaged  premises  contained  in  the  mort- 
gage was  so  indefinite  and  uncertain  that  it  in  fact  described 
no  property,  and  the  complaint  charged  that  this  waa  tiie  re- 
sult of  mistake  by  the  scrivener,  and  it  was  sought  to  reform 
the  mortgage  by  inserting  a  description  of  certain  lands  which 
it  was  claimed  were  intended  to  be  mortgaged.  It  appeared 
upon  the  trial  and  was  found  by  the  court  that  in  March, 
1899,  the  plaintiff  sold  and  assigned  the  mortgage  in  question 
to  one  Caroline  Jessup,  and  that  she  thereafter  brought  an  ac- 
tion to  foreclose  the  same  against  the  respondents  Brown  and 
others,  in  which  action  judgment  was  rendered  declaring  the 
mortgage  void  because  it  wholly  failed  to  describe  any  real 
•estate.  ,It  was  further  found  that  after  rendition  of  this  judg- 
ment Caroline  Jessup  sold  and  transferred  the  note  and  mort- 
gage back  to  the  plaintiff. 

Thus  it  appears  that  in  an  action  upon  this  same  cause  of 
action,  brought  by  the  plaintiff's  grantor  against  the  same  de- 
fendants, a  court  of  competent  jurisdiction  has  held  the  mortr 
gage  in  question  void  and  incapable  of  enforcement.  Whether 
the  decision  was  right  or  wrong  it  is  res  adjxidicata  in  another 
action  between  the  same  parties  or  their  privies  upon  the  same 
cause  of  action  as  to  all  matters  which  were  litigated  or  might 
have  been  litigated  in  the  former  action.  Orunert  v.  Spald- 
ing, 104  Wis.  193,  80  N.  W.  689. 

The  court  also  found  that  there  was  no  sufficient  proof  to 
show  what  particular  premises  were  attempted  to  be  mort- 
gaged, and  hence  that  there  could  be  no  reformation.  As  the 
former  judgment  is  conclusive  between  the,parties,  we  do  not 
find  it  necessary  to  discuss  the  question  whether  the  court  was 
right  on  the  last-mentioned  proposition,  although  from  our 
examination  of  the  record  we  see  no  reason  to  doubt  the  cor- 
rectness of  the  conclusion  reached. 

By  the  Court. — Judgment  affirmed. 
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-King,  Respondent,  vs.  Apple  River  Power  Company  and 
another,  Appellants. 

April  11—ApHl  SO,  1907. 

Malicious  prosecution:  Probable  cause:  Court  and  jury:  Advice  of 
counsel:  Diligence  in  ascertaining  facts  not  necessary, 

1.  In  an  action  for  malicious  prosecution  if  the  facts  are  undis- 

puted the  question  whether  there  was  probable  cause  for  the 
prosecution  Is  a  question  of  law  for  the  court 

2.  If  after  a  full,  fair,  and  honest  statement  to  a  reputable  attorney 

of  all  the  facts  and  information  within  his  knowledge  a  person 
takes  the  advice  of  such  attorney  in  making  a  criminal  com- 
plaint, honestly  believing  the  one  charged  to  be  guilty,  he  has 
probable  cause,  as  a  matter  of  law,  for  his  action. 

3.  The  term  "full  and  fair  statement  of  all  the  facts"  does  not  mean 

all  the  facts  discoverable;  nor  is  it  necessary  that  diligence  in 
making  inquiries  be  shown. 

Appeal  from  an  order  of  the  circuit  court  for  St.  Croix 
county :  E.  W.  Helms,  Circuit  Judge.    Reversed. 

The  appeal  is  from  an  order  granting  a  new  trial  in  an  ac- 
tion for  malicious  prosecution. 

Defendants,  according  to  the  allegations  of  the  complaint, 
maliciously  and  without  probable  cause  swore  out  a  warrant 
before  a  justice  of-  the  peace  in  St  Croix  county,'  Wisconsin, 
falsely  charging  plaintiff  with  the  offense  of  maliciously  dis- 
turbing, interfering  with,  and  injuring  the  wires  and  poles 
of  the  defendant  company,  used  in  its  business  of  operating 
an  electric  power  plant  in  such  county,  and  procured  plaintiff 
to  be  arrested  on  such  warrant  and  imprisoned  till  she  gave 
bail  for  her  appearance  to  answer  the  complaint.  Further, 
as  alleged,  plaintiff  was  duly  tried  upon  such  charge  and  ac- 
quitted. Other  allegations  were  made  as  part  of  plaintiff's 
cause  of  action  bearing  on  the  question  of  damages. 

Defendants  answered,  among  other  things,  that  the  com- 
plaint was  made  in  good  faith,  without  malice,  and  with  prob- 
able cause  to  believe  plaintiff  was  guilty. 
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On  the  trial  there  was  substantially  undisputed  evidence  to 
this  effect:  Defendant  Epley  was  president  of  the  defendant 
company,  which  owned,  controlled,  and  operated  an  electric 
power  plant.  The  pole  line  was  located  along  the  highway  in 
front  of  plaintiff^s  premises.  In  the  latter  part  of  November^ 
1904,  her  son,  assuming  to  represent  her  and  to  be  under  the 
guidance  of  a  lawyer,  called  upon  Epley  and  demanded  a  re- 
moval of  the  poles  from  in  front  of  his  mother's  place,  threat- 
ening, if  the  demand  was  not  complied  with,  to  cut  the- 
poles  down.  No  attention  was  paid  to  such  demand.  Decem- 
ber 2d,  thereafter,  an  employee  of  the  company  who  had  been 
in  its  service  for  several  years  and  was  regarded  by  it  and  by 
Mr.  Epley  to  be  trustworthy  informed  the  latter  by  telephone 
that  plaintiff's  son  was  cutting  the  poles  down  and  that  he  was 
acting  under  her  direction.  A  short  time  afterwards  Epley 
was  informed  a  second  time  as  before  by  one  of  the  company's 
"employees  who  said:  "They  are  chopping  the  poles  and  the- 
current  is  on."  Thereupon  Epley  went  to  the  office  of  a  jus- 
tice of  the  peace,  who  was  a  lawyer,  and  stated  to  him  the  situ- 
ation. He  suggested  seeing  Mr.  McNally  about  the  matter. 
The  latter  was  a  reputable  lawyer  of  twenty  years'  experience 
and  more.  Epley  related  to  Mr.  McNally  all  the  facts  afore- 
said, which  were  all  that  were  within  his  knowledge.  He  be- 
lieved plaintiff's  son,  under  her  direction,  had  actually  dis- 
turbed the  company's  property,  as  he  stated.  On  such  state- 
ment Mr.  McNally  advised  Epley  that  he  was  justified  in 
making  the  complaint,  and  to  do  so  was  the  only  way  to  pro- 
ceed. Thereupon  McNally  prepared  the  complaint  and  the 
warrant.  They  were  taken  to  the  justice  of  the  peace,  the 
complaint  being  duly  sworn  to  and  filed,  and  the  wairant 
then  issued  and  executed.  The  complaint  charged  both  the 
plaintiff  and  her  son  with  being  guilty  of  unlawfully  disturb- 
ing the  company's  property.  Upon  the  hearing  before  the 
justice  the  plaintiff  was  discharged,  but  it  was  proved  that  her 
son  actually  did  unlawfully  disturb  the  company's  property. 
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At  the  doBe  of  the  evidenoe  each  of  the  defendants  sepa- 
rately, and  they  jointly,  by  counsel,  moved  for  the  direction 
of  a  verdict.  The  motion  was  denied  and  the  cause  submitted 
to  the  juiy  for  a  special  verdict,  resulting  in  the  following 
findings:  (1)  Defendant  Epley  in  procuring  the  warrant  to 
be  issued  did  not  act  without  probable  cause.  (2)  Before 
oommencing  the  criminal  prosecution  he  made  a  full,  fair, 
and  honest  statement  of  all  the  material  facts  known  to  him 
bearing  upon  the  question  of  plaintiff's  guilt  of  the  offense  al- 
leged against  her  to  W.  F.  MoNally  for  the  purpose  of  pro- 
curing his  legal  advice  thereon.  (8)  Said  McNally  honestly 
and  in  good  faith  advised  Epley  that  upon  the  facts  so  stated 
to  him  plaintiff  was  guilty  of  the  offense  for  which  she  was  ar- 
rested. (4)  Ephy  at  the  time  he  swore  to  the  complaint  did 
not  have  knowledge  or  information  such  as  wotdd  lead  a  man 
of  ordinary  prudence  and  caution  to  believe  plaintiff  was 
guilty  of  the  offense  charged.  (5)  Epley,  before  he  swore  to 
the  coinplaint,  did  not  use  the  same  prudence  and,  caution  an 
ordinarily  prudent  and  cautious  man  would  have  exercised  in 
ascertaining  the  facts  concerning  the  commission  of  the  crime 
charged.  (6)  He  sincerely  and  in  good  faith  believed  when 
he  swore  to  the  complaint  that  plaintiff  was  guilty  of  the  of- 
fense diarged.  (7)  He  swore  to  the  complaint  in  good  faith 
and  without  malice  against  the  plaintiff.  (8)  Plaintiff  suf- 
fered actual  damages  by  reason  of  her'  arrest  in  the  sum  of 
$1,000.  (9)  We  do  not  assess  any  exemplary  damages  to  be 
recovered  by  plaintiff  in  case  she  is  entitled  to  judgment 

The  defendants  moved  for  judgment  on  the  verdict  and 
plaintiff  moved  for  an  order  setting  the  same  aside  and  for  a 
new  trial.  The  former  was  denied  and  the  latter  granted 
upon  the  ground  that  the  answers  were  inconsistent  and  that 
error  was  conmiitted  in  the  instructions;  the  error  supposed 
to  have  been  so  committed  not  being  specified.  The  defend- 
ants appeal 

W.  F.  McNally,  for  the  appellants. 
V0U131  — 37 


578  SUPREME  COURT  OF  WISCONSIN.       [Apr. 

King  V.  Apple  River  Power  Co.  131  Wis.  576. 


For  the  respondent  there  was  a  brief  by  /.  A.  Frear  and 
A.  J.  Kinney  J  and  oral  argument  by  Mr.  Kinney.  They  con- 
tended, imier  alia,  that  if  his  statement  of  facts  is  made  on 
information  furnished  by  others,  good  faith  may  reqnire  that 
the  person  seeking  advice  should  hare  made  investigation  as 
to  the  sources  of  his  informant's  knowledge  and  the  grounds 
of  his  belief,  and  supplemented  and  verified  such  information 
by  such  further  investigation  as  ordinary  caution  and  pru- 
dence demand.  BlunJc  v.  A.,  T.  <&  8.  F.  B.  Go.  38  Fed.  311 ; 
Oailoway  v.  Stewart,  49  Ind.  156 ;  Flora  v.  Rvssell,  188  Ind- 
153,  37  K  E.  593;  Ahrens  &  Ott  Mfg.  Co.  v.  Hoeher,  106 
Ky.  692,  51  S.  W.  194;  Atchison,  T.  £  8.  F.  B,  Co.  v. 
Brown,  57  Kan.  785, 48  Pac.  31 ;  Anderson  v.  Columbia  F.  & 
T.  Co.  (Zy.)  50  S.  W.  40;  Hurlbut  v.  Boaz,  4  Tex.  Civ.  App. 
371,  23  S.  W.  446.  Where  the  defense  of  advice  of  counsel 
is  interposed,  and  the  good  faith  of  the  prosecutor  is  disputed, 
the  question  is  for  the  jury,  even  though  it  is  not  very  plain 
what  the  precise  element  of  doubt  is.  Connery  v.  Manning, 
163  Mass.  44,  39  N.  E.  558.  The  court  rightly  submitted 
to  the  jury  the  question  whether  Epley  believed  the  plaintiff 
guilty  and  whether  such  belief  was  properly  founded.  Eg- 
gett  V.  Allen,  119  Wis.  625;  BUlingsley  v.  Maas,  93  Wis. 
176,  ISO;  Hutchinson V.  Wenzel,  155  Ini  49,  56  N.  E.  845. 
On  the  question  of  probable  cause,  it  was  for  the  jury  to  say 
whether  Epley  had  made  such  inquiry  and  investigati(m  as  a 
reasonably  prudent  and  cautious  man  would  have  made  under 
the  circumstances.  Boyd  v.  Mendenhall,  53  Minn.  274,  55 
N.  W.  45;  TdbeH  v.  CooUy,  46  Minn.  366,  49  N.  W.  124; 
Stvbhs  V.  MvJholUmd,  168  Mo.  47,  67  S.  W.  650,  659 ;  Blunk 
V.  A.,  T.  &  8.  F.  B.  Co.  38  Fed.  311 ;  Bechel  v.  Pac.  Exp.  Co. 
65  Neb.  826,  91  K  W.  853. 

Marshall,  J.  Whether  there  was  probable  cause  in  a  case 
of  this  sort  is  solely  a  question  of  law  for  the  court  where  the 
facts  are  undisputed.     The  province  of  the  jury  is  to  deal 
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with  the  controversy  as  to  facts  where  there  is  a  dispute  in 
that  respect,  but  such  controversy  being  settled  the  ultimate 
question  is  for  the  court  Stewart  v.  Sonnehom,  98  U.  S. 
187. 

Generally  speaking,  in  order  for  a  person  to  have  probable 
cause  to  believe  another  guilty  of  a  crime  warranting  institu- 
tion of  proceedings  for  his  ]^unishment,  such  person  must 
have  such  knowledge  or  information  as  would  lead  an  ordi- 
narily prudent  man  to  such  belief,  and  it  is  ordinarily  a 
question  of  fact  for  the  jury  under  the  circumstances  of  the 
given  case  as  to  whether  there  was  such  knowledge.  But  it  is 
a  settled  rule  of  law  that  if  a  person  takes  the  advice  of  repu- 
table counsel  in  making  the  complaint,  honestly  believing  the 
one  charged  to  be  guilty,  he  has  probable  cause  as  a  matter 
of  law  for  his  action,  or  in  other  words  his  conduct  is  consist- 
ent with  that  of  a  man  6i  ordinary  prudence,  if  the  advice  of 
counsel  is  based  upon  a  full,  fair,  and  hcmest  statement  of  all 
the  facts  and  information  within  such  person's  knowledge. 

In  this  case  the  court  submitted  to  the  jury  by  the  first  ques- 
tion whether  defendant  Epley  was  possessed  of  such  knowl- 
edge and  information  as  would  produce  an  honest  belief  in  the 
mind  of  an  ordinarily  prudent  man  that  the  respondent  was 
guilty;  the  form  of  the  question  being  such  as  to  require  the 
jury  to  find  whether  there  was  probable  cause  or  not  under 
the  l^al  test  suggested,  and  the  answer  was,  in  effect,  in  the 
affirmative,  though  by  the  form  of  the  question  the  jury  were 
compelled  to  express  the  finding  in  a  negative  form ;  the  lan- 
guage of  the  question  being:  'T)id  the  defendant  F,  W. 
JEpley,  in  procuring  the  warrant  in  question  to  be  issued,  act 
without  probable  cause  for  so  doing?" 

The  court  instructed  the  jury  that  in  order  to  warrant  them 

in  finding  that  Epley  did  not  act  without  probable  cause  they 

^  must  find  that  he  had  knowledge  and  information  such  as 

would  have  caused  an  ordinarily  prudent  person  to  believe  the 

persons  charged  to  be  guilty.    In  the  fourth  and  fifth  ques- 
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tions  the  legal  test  given  to  enable  the  jury  to  properly  answer 
the  first  interrogatory  was  embodied  to  be  found  as  matter  of 
fact  The  result  of  thus  doubly  placing  the  subject  before  the 
jury  was  that  they  found  probable  cause  in  answer  t6  the  first 
question,  and,  in  effect,  want  of  probable  cause  later.  Mani- 
festly, if  the  fourth  and  fifth  findings,  embodying  as  aforesaid 
the  instruction  given  as  to  the  first  question,  have  any  mate- 
riality in  the  verdict,  in  view  of  the  evidence  and  other  find- 
ings, the  court  did  right  in  setting  it  aside  for  inconsistency 
and  granting  a  new  trial. 

We  are  unable  to  discover  any  difficulty  in  the  verdict  other 
than  the  one  referred  to,  unless  it  be  in  that  the  jury  found 
that  Epley  in  swearing  out  the  warrant  acted  in  good  faith 
under  the  advice  of  reputable  counsel  given  after  a  full,  f air,- 
and  honest  statement  to  him  of  all  the  facts  within  his  knowl- 
edge in  respect  to  the  transaction.  There  is  no  serious  diffi- 
culty at  that  point  if  the  findings  on  the  subject  covered  all 
the  matters  essential  in  law  to  probable  cause,  and  the  fourth 
and  fifth  questions  were  erroneously  submitted  and  answered 
upon  the  theory  that  notwithstanding  such  matters  Epley 
might  yet  not  have  acted  consistently  with  the  conduct  of  an 
ordinarily  prudent  man. 

It  seems  that  findings  2,  3,  6,  and  7  are  in  accordance  with 
the  undisputed  evidence.  As  indicated  in  the  statement,  the 
evidence  is  substantially  uncontroverted  that  EpUy  stated  all 
the  facts  within  his  knowledge  with  the  source  of  his  informa- 
tion to  a  reputable  lawyer  of  large  experience,  whom  he  had 
every  reason  to  believe  would  advise  him  properly,  and  that 
he  made  such  statement  for  the  purpose  of  having  respondent 
and  her  son  dealt  with  according  to  law^  that  he  was  advised 
by  such  attorney  after  such  statement  to  do  as  he  did,  and  th^t 
he  followed  such  advice  sincerely  and  honestly  believing  the 
respondent  to  be  guilty  as  diarged.  *  We  see  nothing  in  the 
record  to  indicate  but  what  the  court  might  well  have  found 
those  facts  without  the  aid  of  the  jury. 


30]  JANUAEY  TEKM,  1907.  681 

King  V.  Apple  Kiver  Power  Co.  131  Wis.  575. 

The  theory  of  counsel  for  respondent  ie  that  the  findings  re- 
ferred to  are  not  sufficient  as  matter  of  law  to  show  probable 
cause;  in  that  a  full,  f air,  and  honest  statement  to  reputable 
coimsel  of  all  the  facts  and  information  within  Epley^B  knowl- 
edge was  not  sufficient  unless  grounded  on  such  an  investiga- 
tion as  to  satisfy  the  standard  of  ordinary  prudence  under  the 
circumstances ;  the  advice  of  counsel  not  being  the  test.  On 
that  matter  it  is  conceded,  as  the  fact  is,  that  there  is  consider- 
able confusion  in  judicial  expressions,  some  holding  that  the 
advice  of  counsel  covers  the  subject  of  whether  the  statement 
is  based  upon  adequate  knowledge  and  information  as  well  as 
the  subject  of  whether  upon  the  facts  and  information  dis-  , 
closed  a  cause  of  action  probably  exists,  and  others  holding  to 
the  contrary.  It  does  not  seem  advisable  to  review  the  numer- 
ous adjudications  that  can  be  fou^d  bearing  on  the  matter 
and  endeavor  to  reconcile  them,  or  to  demonstrate  which  side 
of  the  conflict  is  supported  by  the  weight  of  authority,  since 
this  court  has  spoken  plainly  in  respect  to  the  matter,  laying 
down  the  rule  regarded  upon  careful  consideration  to  be  the 
sound  one. 

It  is  stated  in  the  text-books  that  an  ordinarily  prudent 
man  is  expected  to  take  the  advice  of  a  person  learned  in  the 
law  and  a  reputable  member  of  the  profession  before  institut- 
ing a  criminal  prosecution,  and  if  he  does  so,  placing  all  the 
facts  before  his  counsel,  and  acts  honestly  upon  his  opinion, 
such  facts  constitute  probable  cause  as  a  matter  of  law. 
Cooley,  Torts  (2d  ed.)  212.  That  was  adopted  here  in  Svi- 
ion  V.  McCormelh  46  Wis.  269,  60  N.  W.  414,  and  affirmed 
in  BUlingsley  v.  Moos,  98  Wis.  176, 181,  67  K  W.  49.  That 
is  the  doctrine  of  the  federal  supreme  court  Stewart  v.  Sorv- 
nebom,  98  TJ.  S.  187. 

The  term  "full  and  fair  statement  of  all  the  facts"  does  not 
mean  all  the  facts  discoverable,  but  all  the  facts  within  the 
knowledge  of  the  person  making  the  statement  If  he  knows 
facts  enough,  either  personally  or  by  credible  information. 
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which,  when  fairly  and  fully  stated  to  reputable  counsel  for 
the  purpose  of  obtaining  legal  guidance,  results  in  advice 
which  is  honestly  followed  in  commencing  the  criminal  pro- 
ceedings, that  is  sufficient  That  was  distinctly  recognized 
in  the  most  recent  decision  of  this  court  on  the  subject,  Brins- 
ley  V.  Schulz,  124  Wis.  426,  102  N.  W.  918.  There  it  was 
said: 

"One  of  the  most  efficient  ways  of  negativing  a  prima  facie 
showing  in  that  regard  and  establishing  affirmatively  probable 
cause  is  to  prove  that  Ihe  prosecution  was  commenced  imder 
the  advice  of  counsel,  .  •  .  after  a  full  statement  to  him  of 
all  the  facts  known  to  the  defendant  It  makes  no  difference 
in  such  a  case  whether  the  facts  supposed  to  exist  do  so  or 
not ;  if  there  is  an  honest  belief  in  such  existence  and  the  sup- 
posed facts  are  fully  and  fairly  stated  to  counsel  to  obtain 
proper  guidance  in^  the  matter,  and  upon  his  advice  as  to  the 
sufficiency  of  the  same  the  prosecution  is  in  good  faith  com- 
menced, that  is  enough.  Such  circumstances  when  fully  es- 
tablished show,  as  a  matter  of  law,  absence  of  malice  and  pres- 
ence of  probable  cause,  precluding  any  liability  for  malicious 
prosecution.*' 

That  is  laid  down  as  elementary  in  19  Am.  &  Eng.  Ency.  of 
Law  (2d  ed.)  at  page  661,  in  these  words,  supported  by  nu- 
merous authorities: 

"The  rule  is  undoubted  that  it  is  not  necessary,  in  order  to 
constitute  probable  cause  for  a  prosecution,  that  the  party 
instituting  it  should  have  acted  on  his  own  personal  knowl- 
edge of  the  facts.  If  the  prosecutor  has  acted  in  good  f aith« 
upon  credible  information  received  from  reliable  sources,  he 
will  not  be  liable." 

In  harmony  with  that  this  court  in  Messman  v.  Ihlenfeldt, 
89  Wis.  685,  62  N.  W.  522,  said,  substantially,  if  the  prose- 
cutor fairly  imparted  to  counsel  all  the  knowledge  of  the 
facts  he  possessed,  and  honestly  followed  such  counsel's  ad- 
vice, then  such  advice  is  a  complete  defense.  It  stands  for 
probable  cause  because  it  shows  that  he  aoted  honestly. 
Whether  there  waa  in  any  given  case  a  full  and  fair  state- 
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ment  of  all  the  prosecutor's  knowledge  to  reputable  counsel,  if 
the  matter  be  disputed,  is  for  the  jury,  but  the  facts  appear- 
ing uncontroverted,  or  found  by  the  jury,  the  legal  result  fol- 
lows as  a  matter  of  course. 

The  real  basis  for  the  doctrine  that  the  advice  of  coimsel 
under  the  circumstances  stated  stands  for  probaBle  cause  is 
that  it  covers  the  subject  of  whether  the  statement  made  is 
sufficient  without  further  investigation  as  to  the  facta.  Coun- 
sel is  supposed  to  pass  upon  that  question,  and  his  advice  hon- 
estly given  and  honestly  acted  upon  to  preclude  any  successful 
claims  of  negligence  or  imprudence  on  the  part  of  the  prose- 
cutor as  held  in  the  cases  cited  to  our  attention  by  the  learned 
counsel  for  appellant  and  others.  Johnson  v.  Miller,  69  Iowa, 
562,  29  K  W.  743 ;  DurOap  v.  New  Zealand  F.  &  M.  Ins.  Co. 
109  Cal.  365,  42  Pac  29;  Holliday  v.  Holliday,  123  Cal. 
26,  55  Pac  703 ;  Gillispie  v.  Stafford,  96  X.  W.  1039,  4  Neb. 
(Unof.)  873;  Hess  v.  Oregon  B.  Co.  31  Orcg.  503,  49  Pac. 
803. 

The  conflict  as  to  whether  the  statement  to  counsel  of  facts 
known  to  the  prosecutor,  either  personally  or  by  credible  in- 
formation, is  sufficient  in  order  that  he  may  be  shielded  from 
liability  if  he  honestly  follows  counsel's  advice,  is  recognized 
with  citations  of  authority  on  both  sides  of  the  controversy  in 
19  Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  688,  where  it  is  said : 

"A  number  of  cases  hold  that  a  failure  to  make  a  full  dis- 
closure of  all  material  facts  will  render  the  defense  of  ad- 
vice by  counsel  inoperative  unless  the  defendant  shows  that 
not  only  were  all  known  facts  commimicated,  but  also  all  such 
as  reasonable  diligence  in  making  inquiries  would  have  dis- 
covered. Other  authorities,  however,  declare  that  it  is  not 
necessary  that  diligence  in  making  inquiries  should  be  shown, 
provided  facts  within  defendant's  knowledge,  or  in  the  exist- 
ence of  which  he  had  reasonable  ground  to  believe,  were  com- 
municated to  counsel  in  good  faith." 

As  we  have  seen,  our  court,  contrary  to  the  contention  of 
counsel  for  respondent,  is  committed  to  the  doctrine  last  stated. 


684:  SUPREME  COURT  OF  WISCONSIN.      [Ape, 

Wiger  V.  Carr,  131  Wis.  684. 

It  follows  necessarily,  not  only  from  the  undisputed  evi- 
dence but  from  the  verdict,  that  defendants  were  entitled  to 
judgment  It  was  not  proper  for  the  jury  to  say  that  the  ad- 
vice of  counsel,  under  the  circumstances  proved  and  founds 
was  not  sufficient  to  warrant  Epley  as  a  man  of  ordinary  pru- 
dence in  commencing  the  prosecution  of  respondent^  because 
as  a  matter  of  law  the  contrary  is  the  fact 

What  has  been  said  renders  it  unnecessary  to  discuss  any 
other  questions  than  those  referred  to.  Defendants  were  en- 
titled to  judgment  The  jury  evidently  did  not  intend  to 
find  anything  inconsistent  with  the  second,  third,  and  sixth 
findings.  They  were  misled  by  the  way  the  case  was  submitr 
ted  into  the  belief  that  e^ch  findings  did  not  necessarily  make 
out  a  course  of  action  consistent  with  ordinary  prudence. 

By  the  Court. — The  order  is  reversed,  and  the  cause  re- 
manded for  further  proceedings  in  accordance  with  this 
opinion. 

Timlin,  J.,  dissents. 


WiaxB  and  another.  Respondents,  vs.  Cabb,  Appellant 

April  ii— ApHZ  so,  1907. 

Btatute  of  frauds:  Oral  authority  to  purchase  property:  Broken: 
Rescission  of  contract:  Conversion, 

1«  An  oral  agreement  authorizing  one  as  agent  to  purchase  prop- 
erty for  another  from  a  third  person  is  not  within  the  statnts 
of  frauds— sec.  2308,  Stats.  (1898) — ^relating  to  contracts  tor 
the  "sale  of  goods/'  etc 

2.  Where  plaintiffs  had  placed  money  in  defendant's  hands  to  pay 
in  part  for  property  to  he  purchased  for  them,  and  defendant, 
relying  thereon,  had  bound  himself  to  take  and  pay  f6r  the 
property,  plaintiffs  could  not  cancel  or  rescind  their  agreement, 
and  defendant  had  the  right  to  use  the  money  in  paying  for  the 
property. 


30]  JANUAET  TEEM,  1907.  685 

Wiger  V.  Oarr,  131  Wis.  584. 

Appkat,  from  a  judgment  of  the  circuit  court  for  St  Croix 
county:  E.  Ray  Stevens,  Judge,    Reversed. 

On  January  5,  1905,  the  plaintiffs  placed  in  the  hands  of 
the  defendant  a  certificate  of  deposit  for  $8^000  and  received 
from  him  the  following: 

"Received  from  B.  N.  Jenson  and  0.  N.  Wiger  cer.  of 
deposit  No.  14406  for  $8,000  to  be  used  in  payment  of  $8,000 
par  value  of  stock  to  be  purchased  from  F.  H.  Welcome.  It 
being  agreed  that  balance  of  purchase  above  par  to  be  paid 
by  C.  N.  Wiger  and  B.  N.  Jenson  when  stock  is  delivered.  It 
is  contemplated  stock  will  be  ready  for  delivery  on  or  about 
Jany.  10,  1905.  Said  certificate  of  deposit  to  be  held  by  me 
until  delivery  of  shares  of  said  stocL 

"January  6, 1905.  F.  J.  Oakr." 

Upon  same  day  defendant  agreed  with  one  Regan  to  be  per- 
sonally responsible  for  eighty  shares  out  of  140  shares  of  stock 
held  by  Welcome,  whereupon  Regan  purchased  the  whole  of 
said  140  shares  and  paid  therefor,  holding  the  same  untrans- 
ferred  on  the  books  of  the  corporation.  On  January  10th, 
which  was  the  date  of  the  annual  stockholders'  meeting,  the 
plaintiffs  expressed  a  desire  that  Jenson  should  become  a  di- 
rector and  president  of  the  bank  and  that  Wiger  should  be- 
come a  director.  To  this  the  defendant,  who  was  also  a  stock- 
holder and  director,  made  no  objection,  but,  upon  consulting 
other  stockholdeiB,  it  was  found  that  a  majority  were  unwill- 
ing that  Mr.  Wiger  should  be  a  director,  he  being  cashier  of 
another  and  competing  bank,  and  thereupon  the  plaintiffs  de- 
clared to  the  defendant  that  they  did  not  want  the  stock,  and 
requested  a  return  of  the  certificate  of  deposit,  to  which  re- 
quest he  did  not  assent 

Thereafter  a  certificate  for  the  eighty  shares  of  stock  was 
issued  to  the  defendant,  who  paid  therefor,  and  on  January 
23d  notified  the  plaintiffs  that  he  desired  to  deliver  the  stock 
to  them  and  receive  the  balance  of  its  purchase  price,  approx- 
imately $2,500,  to  which  Jenson  replied  January  24th,  de- 
manding a  return  of  the  certificate,  and  on  February  2d 
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wrote  again;  stating  that  the  terms  of  agreement  under  which 
the  certificate  had  been  placed  in  defendant's  hands  had  never 
been  complied  with ;  that  the  latter  had  represented  that  the 
premium  was  not  to  exceed  $2,300 ;  that  the  deal  was  declared 
off  on  January  10th ;  and  that^  as  he  (Jenson)  was  inf ormed, 
defendant  never  purchased  any  bank  stock  from  Welcome. 
Thereafter,  in  April  or  May,  the  defendant,  in  satisfaction  of 
his  own  obligation  which  he  had  given  for  the  stock,  cashed 
the  certificate  of  deposit  and  applied  it  thereon. 

The  plaintiffs  brought  suit  asserting  conversion  of  said 
certificate,  both  in  rejecting  their  demand  for  its  return  and 
cashing  and  converting  the  proceeds  thereof.  The  court  made 
certain  findings,  the  gist  of  which  was  to  the  effect  that  on 
January  10th,  before  defendant  had  executed  any  note  or 
writing  of  any  kind  with  reference  to  the  purchase  "of  said 
stock,  before  he  had  paid  any  part  of  the  purchase  price 
thereof,  and  before  any  of  the  stock  had  passed  to  his  posses^ 
sion,  the  plaintiffs  revoked  his  authority  to  purchase  said 
stock  and  demanded  a  return  of  the  certificate,  upon  which 
findings  of  fact  a  conclusion  of  law  in  favor  of  plaintiffs'  right 
of  recovery  was  predicated,  accompanied  by  an  opinion  to  the 
effect  that  such  conclusion  resulted  from  the  view  that  defend- 
ant's agreement  with  Regan  was  avoided  by  the  statute  of 
frauds.  From  judgment  entered  in  plaintiffs'  favor  the  de- 
fendant appeals. 

W.  F.  MeNally,  for  the  appellant 

F.  M.  White,  for  the  respondents. 

Dodge,  J.  The  ground  of  the  trial  court's  decision  was 
that  the  transaction  between  defendant  and  Itegan  amounted 
to  an  agreement  for  the  purchase  of  stock  which,  by  the  stat- 
ute of  frauds,  was  void,  there  being  neither  written  mem- 
orandum thereof,  payment  of  any  part  of  price,  nor  delivery 
of  any  of  the  property  up  to  the  time  when  plaintiffs  revoked 
defendant's  authority  to  acquire  stock  for  them.     Spear  v. 
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Bach,  82  Wis.  192,  52  K  W.  97.  That  transaction,  sum- 
marized,  was  as  follows:  Welonne  had  140  shares  of  stock 
and  evidently  did  not  desire  to  s^U  piecemeal.  He  was,  mor- 
ally at  least,  obligated  to  Regan  not  to  sell  without  the  lat- 
ter's  consent  or  approval.  Regan  wanted  to  know  or  control 
the  holding  of  part  or  all  of  such  stock.  He  was  willing  that 
Carr  should  have  the  eighty  shares  for  these  plaintiffs,  if,  at 
the  same  time,  the  other  sixty  shares  could  go  into  satisfac- 
tory hands.  In  this  situation,  a  few  days  before  January  5th, 
Carr  proposed  tiiat  Regan  buy  the  whole  140  shares,  sixty 
for  himself  and  eighty  for  Carr,  to  be  passed  to  plaintiffs  if 
they  should  so  authorize,  which  up  to  that  time  they  had  not 
done.  Regan  thereupon  negotiated  with  Welcome  and  ob- 
tained definite  terms  upon  which  he  could  buy  and  reported 
to  Carr,  who,  after  obtaining  plaintiffs'  constat  and  tiieir 
$8,000  certificate  of  deposit,  returned  to  R^an  <m  January 
5th  and  definitely  authorized  him  to  puidiase  the  eighty 
shares  of  stock  for  him  (Carr)y  which  R^an  thereupon  im- 
mediately did,  receiving  a  transfer  of  the  whole  140  shares 
{rom  Welcome  and  paying  for  it.  We  deem  it  entirely  clear 
that,  as  between  Carr  and  Regan,  this  was  no  contract  to 
purchase  by  the  former  from  the  latter,  but  a  contract  of 
agency  authorizing  the  latter  to  purchase  frcmii  Welcome  for 
the  former.  Regan  at  no  time  prior  to  that  definite  authori- 
zation owned  the  stock.  It  was  stiU  the  property  of  Wel- 
come, and  might  well  have  so  remained  but  for  the  direction 
to  Regan  to  purchase  it  for  Carr.  Such  a  transaction  is  not 
within  the  statute  relating  to  contracts  for  the  "sale  of  goods," 
etc.  Sec.  2808,  Stats.  (1898)  ;  Hatch  v.  McBrien,  88  Mich. 
159,  47  K  W.  214;  Frank  v.  Murray,  7  Mont  4,  14  Pac. 
664;  Bird  v.  Muhlinbrink,  1  Rich.  Law  (S.  0.)  199,  44  Am. 
Dec.  247 ;  Stover  v.  Flack,  41  Barb.  162 ;  Kutz  v.  Fleisher,  . 
67  Oal.  93,  7  Pac.  195.  The  distinction  involved  in  the  em- 
ployment of  one  as  agent  to  obtain  for  the  principal  some- 
thing which  he  has  not  is  in  dose  analogy  to  that  in  an  em- 
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ployment  to  manufactiXre  for  another  that  whidi  at  the  time 
of  contracting  has  no  existence.  Mevncke  v.  Falk,  65  Wis. 
427,  18  K  W.  645;  Gross  v.  Heckert,  120  Wis.  314,  97  K 
W.  962.  Of  course,  in  the  purchase  by  Regan  from  Welcome 
on  January  6th  the  statute  was  fully  satisfied  by  delivery  of 
the  properly  sold  and  payment  of  the  purchase  price. 

Owing  to  the  view  taken  by  the  trial  court  as^  to  applicabil- 
ity of  the  statute  of  frauds,  there  is  no  express  finding  as  to 
whether  defendant,  prior  to  plaintiffs'  notification  that  they 
did  not  want  the  stock,  entered  into  an  oral  obligation  or 
promise  to  Regan  to  take  and  pay  for  eighty  shares  of  the 
stock  which  the  latter  bought  of  Welcome.  The  finding  is 
merely  that  no  writing  was  executed  till  afterward.  The 
-evidence  of  defendant  himself  is,  however,  direct  and  undis- 
puted that  on  January  6th,  before  Regan  consummated  pur- 
chase from  Welcome  and  as  basis  therefor,  he  promised  to 
be  personally  responsible  for  the  eighty  shares  which  the 
court  finds  were  to  be  acquired  by  Regan  from  Welcome  for 
these  plaintiffs.  Their  attempted  withdrawal  from  their 
contract  was  on  January  10th.  We  conclude,  therefore,  that 
such  oral  promise  is  established.  The  legal  result  of  the  sit- 
uation as  arising  is  too  dear  for  much  discussion.  Plaintiffs 
had  agreed  that  defendant  might  use  the  money  placed  in  his 
hands  to  pay  for  this  stocL  Relying  thereon,  the  latter  had 
bound  himself  to  pay  a  sum  of  money.  It  was  then  too  late 
to  cancel  or  rescind  the  contract,  for  defendant  could  not  be 
placed  in  statu  quo.  Analogous  situations  involving  the  same 
principle  are  numerous.  Chappel  v.  Cady,  10  Wis.  Ill; 
Savelcmd  v.  Oreen,  36  Wis.  612 ;  Green  v.  Feil,  41  Wis.  620; 
Hess  V,  Rau,  96  NT.  Y.  369 ;  TerwUliger  v.  0.,  0.  <6  S.  R.  Co. 
149  N.  T.  86,  92,  43  K  E.  432 ;  Goodwin  v.  Bowden,  54  Me. 
424.  Escape  from  the  forgoing  conclusion  is  sought  by  re- 
spondents upon  certain  detailed  grounds  which  were  not 
passed  upon  by  the  court  below  because  unnecessary  in  the 
light  of  its  conclusion.    Some  of  these  are  as  follows : 

It  is  contended  that  the  defendant  was  limited  to  a  price 
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of  $116  per  share  of  stock  while  he  paid  about  $118.  The 
evidence  is  somewhat  conflicting  and  not  very  definite  upon 
either  side.  The  written  contract  indicates  that  the  price 
was  to  be  more  than  par^  but  was  not  definitely  fixed.  The 
defendant's  evidence  is  to  the  effect  that  he  told  the  plaintiffs 
that  he  would  be  able  to  get  the  stock.on  a  basis  of  a  premium 
of  sixteen  per  cent,  plus  such  undivided  earnings  as  the  un- 
balanced books  of  the  bank  would  show  at  the  annual  meeting, 
which  proved  to  be  such  as  to  warrant  the  price  in  fact  paid. 
One  of  the  plaintiffs  states  $116  per  share  as  the  estimated 
price  without  such  addition,  and  the  other  concedes  that  such 
addition  was  spoken  of  as  indefinite  but  unlikely  to  amount 
to  more  than  a  trifie.  In  the  light  of  all  the  evidence  we 
are  persuaded  that  there  was  no  limit  fixed  excluding  author- 
ity to  buy  the  stock  at  the  price  of  $118  per  share.  We  fail 
to  find  support  in  the  evidence  for  the  respondents'  conten- 
tion that  defendant's  agreement  with  Began  for  the  stock 
was  subject  to  any  limitation  as  to  the  proportion  in  which 
it  should  be  distributed  between  the  plaint^iffs. 

A  contention  is  made  that  the  agreement  between  defendant 
and  Eegan,  upon  which  rested  the  former's  obligation  to  pay 
for  the  stock,  was  canceled  or  released  by  Began  on  January 
10th  because,  when  Jenaon  said  that  the  plaintiffs  did  not 
desire  the  stock  unless  Wiger  could  be  a  director.  Began  re- 
sponded, **We'll  call  this  deal  off,  then,  and  I  will  hold  the 
stock  in  the  meantime."  This  was  not  said  to  the  defendant^ 
and  there  is  no  evidence  that  he  was  in  such  proximity  to  the 
parties  as  to  have  heard  it  so  as  in  any  way  to  become  a 
party  thereto  or  acquire  any  right  to  repudiate  or  resist  his 
agreement  to  pay  Began.  We  cannot  think  that  there  is 
enough  in  this  remark,  upon  which  no  action  seems  to  havo 
been  based,  to  establish  that  Carr  was^  to  his  knowledge,  re- 
leased from  his  obligation,  even  conceding  that  in  such  event 
he  would  not  be  entitled  to  use  the  plaintiffs'  money  in  his 
hands  for  the  purpose  of  paying  for  the  stock. 

We  conclude  that  the  evidence  discloses  a  situation  in 
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which  the  defendant  might  have  been  compelled  to  take  and 
pay  for  the  stock,  and  that  he  had  the  right  to  use  the  |8,000 
placed  in  his  hands  by  plaintifFs  for  that  purpose^  so  that  he 
is  not  liable  for  conversion  thereof  in  so  doing. 

By  the  Court. — Judgment  reversed,  and  cause  remanded 
with  directions  to  enter  judgment  for  defendant. 


Plano  Makufactueing  Oompaity,  Appellant,  vs.  EIhidscthi 
and  others,  Respondents. 

'April  if— April  90, 19C7. 

Partition  of  land:  Parties:  Life  tenants. 

t.  Under  sec.  3101,  Stats.  (1898),  a  tenant  in  common  of  a  Ufa  es- 
tate in  land  may  maintain  an  action  for  partition  thereof;  and 
under  sec.  3102  the  owners  of  the  reversion  are  proper  parties 
to  such  action. 
2.  Under  our  statutes  relating  to  partition  of  land  a  cotenant  of 
^  a  life  estate  can  have  partition  of  that  estate  only  and  not  of 
the  fee  or  reversion. 

Appeal  from  a  judgment  of  the  circuit  court  for  Sauk 
county :  E.  Kay  Stevens,  Circuit  Judge.    Reversed. 

This  is  an  appeal  from  a  judgment  dismissing  the  plaint- 
iff's complaint  with  oostB.  The  complaint  alleges,  substan- 
tially, that  the  plaintiff  was  authorized  to  do  business  in  Wis- 
consin, and  the  defendants  are  interested  in  the  land  in  ques- 
tion; that  the  interest  of  defendant  Arma  Kindschi  and 
Wanda  E.  Thomas  is  limited  to  that  of  dower  right  of  their 
respective  husbands;  that  the  estate  of  the  parties  to  this 
action  arose  as  follows :  The  real  estate  hereinafter  described 
was  possessed  in  fee  simple  by  Martha  Kindschi,  and  she 
died  while  such  owner ;  that  at  the  time  of  her  death  she  left, 
her  surviving,  Christian  Kindschi,  her  husband,  and  four 
children,   Edwin  E.   Kindschi j   Margaret  Kindschi,  Dora 
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Kindsehi,  and  Kaie  Kindschi,  defeadauts  named  herein; 
that  prior  to  the  commencement  of  this  action  the  plaintiff, 
Plana  Marmfacturing  Company,  obtained  a  judgment  against 
Christian  Kindschi  and  docketed  the  same,  and  thereafter 
the  interest  of  Christian  Kindschi  in  the  real  estate  in  ques- 
tion was  sold  on  sheriff's  sale  to  the  plaintiff,  and  plaintiff 
became  entitled  to  the  possession  of  the  estate  of  Christian 
Kindschi  in  such  real  estate;  that  before  the  commencement 
of  this  action  and  for  a  valuable  consideration  plaintiff  sold 
and  transferred  a  one-third  interest  in  said  real  estate  to 
defendant  H.  H.  Thomas,  and  Wanda  E.  Thomas  is  the  wife 
of  H.  H.  Thomas;  that  the  real  estate  in  question  oonsists 
of  about  one  acre  of  land  in  the  village  of  Prairie  dn  Sac, 
Sauk  coantj,  Wisconsin,  described  in  a  deed  recorded  in  the 
office  of  the  register  of  deeds  in  Sauk  county,  Wisconsin  (vol. 
54  of  Deeds,  p.  341)  ;  that  the  defendants,  children  of  Martha 
Kindschi,  namely,  Edwin,  Margaret,  Dora,  and  Kate  Kind- 
schi, are  the  owners  each  of  a  one-fourth  interest  in  the  fee 
simple  in  the  real  estate  in  question,  subject  to  the  right  of 
the  plaintiff  and  defendant  H.  H.  Thomas;  that  plaintiff 
and  defendant  H.  H.  Thomas  have  an  estate  in  possession  and 
each  is  entitled  to  an  undivided  portion  of  said  real  estate. 
The  complaint  further  alleges  that  the  real  estate  is  so  sit- 
uated and  the  buildings  thereon  are  so  constructed  that  it  will 
be  impossible  to  divide  the  same;  that  it  is  inadvisable  and 
inexpedient  to  plat  the  same  or  attempt  to  plat  the  property, 
and  it  will  be  impossible  and  inexpedient  to  divide  it  among 
the  variaas  parties  entitled  thereto;  that  an  attempt  to  do 
so  will  result  in  depreciation  of  the  value  of  the  whole  estate ; 
and  that  it  will  be  necessary  to  sell  the  property  and  divide 
the  proceeds  in  manner  prescribed  by  law.  The  complaint 
prays  for  partition  and  sale  of  the  real  estate  in  question 
according  to  the  rights  of  the  parties  interested  and  that  the 
plaintiff  be  allowed  costs  and  disbursements,  and  that  the 
court  direct  the  balance  to  be  paid  to  the  children  and  parties 
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named  in  the  action  according  to  law,  equity,  an.d  good  con- 
science. 

The  defendants  Edwin  E.  Kindschi,  Margaret  Kindschi, 
Dora  Hanks  {nee  Kindschi),  and  Kate  Kindschi  answered, 
admitting  that  they  are  heirs  of  Martha  Kindschi,  deceased, 
and  denying  that  the  plaintiff  or  defendant  H.  H.  Thomas 
has  any  right,  title,  or  interest,  joint  or  otherwise,  in  the 
property  in  question.  The  answer  further  alleges  that  the 
property  in  question  is,  and  for  many  years  last  past  has  been, 
in  an  untenantable  condition  and  so  out  of  repair  as  to  be 
an  annual  expense;  that  it  is  not  self-supporting,  and  the 
earnings  of  said  estate  not  sufficient  to  pay  the  annual  taxes 
and  unavoidable  expenses  of  repair.  The  answer  further  al- 
leges that  the  interests  of  Christian  Kindschi,  the  Plani> 
Company,  H.  H.  Thomas,  and  Wanda  E.  Thomas,  if  any 
interest  they  have,  are  indebted  to  the  defendant  Edwin  E. 
Kindschi  in  a  sum  exceeding  $250  as  improvements  necessary 
and  advances  for  and  on  behalf  of  said  estate;  that  the  sale 
by  the  plaintiff  of  a  part  of  its  estate  by  the  curtesy  to  de- 
fendant Thomas  was  made  in  collusion  and  for  the  purpose 
of  depriving  defendant  Edwin  E.  Kindschi  and  the  heirs  to 
said  property  of  their  just  share  and  interest  therein;  and 
defendants  denied  generally  other  allegations  of  the  com- 
plaint 

The  defendants  also  answered  setting  up  a  counterdaim. 
The  plaintiff  replied  to  the  counterclaim,  denying  all  the 
material  allegations  thereof.  The  court  sustained  an  objec- 
tion to  any  evidence  under  the  complaint,  and  granted  plaint- 
iff twenty  days  to  serve  an  amended  complaint  on  payment 
of  $10  costs,  a|id  thereafter,  upon  failure  to  amend,  judg- 
ment was  rendered  in  favor  of  the  defendants  and  against 
the  plaintiff,  dismissing  the  plaintiff's  complaint  witii  costs, 
from  which  this  appeal  was  taken. 

For  the  appellant  the  cause  was  submitted  on  the  brief 
of  Orotophorst,  Evans  &  Thomas.  They  contended,  vnter  alia. 
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that  partition  suits  are  equitable  in  their  nature  and  the 
courts  have  power  to  do  justice  to  all  the  parties  and  protect 
all  the  estates  that  go  to  make  up  the  fee  simple.  Pulse  v. 
Osbom,  30  Ind.  App.  631,  64  N.  E.  61;  Hcmson  v.  Hanson 
(Neb.)  97  N.  W.  23;  WaLher  v.  Williams,  84  Miss.  392,  36 
SoutL  450 ;  Bennett  v.  Bennett,  84  Miss.  493,  36  South.  452 ; 
Deery  v.  McClintocJe,  81  Wis.  195,  202.  The  only  limitation 
upon  the  power  of  the  court  to  direct  the  sale  of  the  fee  is 
that  contained  in  sec  3117,  Stats.  (1898).  See  Deery  v.  Mc- 
ClintocTe,  81  Wis.  195,  202 ;  Jenkins  v.  Fahey,  73  K  Y.  355 ; 
Hanson  v.  Ingwaldson,  77  Minn.  583,  80  N.  W.  702,  704. 
In  view  of  the  manifest  injustice  which  would  otherwise  re- 
sult, and  in  view  of  the  express  provision  of  our  statute  mak- 
ing but  a  single  exception  (sec  3117),  this  court  should  au- 
thorize a  sale  of  the  fee  simple  in  case  an  actual  division  of 
the  real  estate  is  impossible.  Shaiw  v.  Beers,  84  Ind.  528 ; 
Fitts  V.  Craddock,  144  Ala.  487,  89  South.  506 ;  Oayle  v. 
Johnston,  80  Ala.  895. 

For  the  respondents  there  was  a  brief  bj  Bentley  <6  Kelley, 
and  oral  argument  by  /•  M.  KeUey. 

Eebwin,  J.  The  complaint  shows  that  the  plaintiff  and 
defendant  H.  H.  Thomas  were  at  the  time  the  action  was 
commenced  tenants  in  common  of  the  life  estate.  The  an- 
swering defendants  are  owners  of  the  reversion  and  deny 
the  right  of  the  plaintifF  to  partition,  and  further  deny  that 
plaintiff  is  entitled  to  sale  of  the  fee  or  reversionary  interest 
in  the  property,  and  further  insist  that  they  are  improper 
parties  defendant  and  that  the  court  below  properly  dismissed 
the  complaint  The  statute  expressly  regulates  the  subject 
and  provides  that  joint  tenants  or  tenants  in  common  may 
have  partition,  and  that  such  action  may  be  maintained  by 
any  person  who  has  an  estate  in  possession,  but  not  by  one 
who  has  only  an  estate  in  remainder  or  reversion.  Sec  3101, 
Stats.  (1898).  It  further  provides  that  every  person  having 
Vou  181  —  88 
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an  interest  in  the  premises  may  be  made  a  party  defendant 
Sec.  3102,  Stats.  (1898).  Sp  it  is  clear  fr<Hn  the  exprera 
provisions  of  the  statutes  that  aU  persons  having  an  interest 
in  reversion  are  proper  parties  defendant  There  can  be  no 
doubt  that  the  plaintiff  and  defendant  H.  H.  Thomas  were 
entitled  to  partition  of  the  life  estatej  Sec.  3101,  Stats. 
(1898)  ;  Pdbst  B.  Co,  v.  Helms,  106  Wis.  441,  81  N.  W. 
882;  Ullrich  v.  Ullrich,  123  Wis.  176, 101  N.  W.  376;  Hin- 
man  v.  Hinnian,  126  Wis.  191,  105  K  W.  788;  Freeman, 
Cotenancy  &  Partition,  §  440.  It  is  also  dear  that  the  own- 
ers of  the  reversion  were  proper  parties  defendant  in  the 
action  for  partition  of  the  life  estate.  Sec.  3102,  Stats. 
(1898)  ;  Morse  v.  Stochmm,  66  Wis.  36,  26  N.  W.  176.  The 
court  below,  therefore,  erred  in  dismissing  the  {daintiff's 
complaint  on  the  objection  of  the  answering  defendants. 

But  we  are  asked  further  to  determine  upon  this  appeal 
whether,  in  an  action  for  partition  by  a  life  tenant,  where 
the  reversioners  are  defendants,  their  interests  may  be  sold 
and  partition  made  of  the  whole  estate  in  the  land,  including 
the  fee  held  by  owners  of  the  reversion.  It  is  insisted  that 
the  plaintiffs  in  this  action  are  entitled  to  partition  not  only 
of  the  life  estate,  but  of  the  fee  or  reversion  as  well.  We 
think  the  statute  heretofore  cited  clearly  excludes  such  right 
Sec.  3101,  Stats.  (1898).  Counsel  for  appellant  present  an 
able  argiunent  on  this  question  and  cite  many  authorities 
which  appear  to  give  some  support  to  the  general  ccmtention 
made  by  appellant  upon  this  question;  but  a  careful  examina- 
tion of  the  authorities  cited  convinces  us  that  they  are  not 
controlling,  as  they  are  quite  different  in  their  facts,  and 
moreover  are  based  upon  statutes  different  from  ours.  We 
are  satisfied  that  under  our  statutes  relating  to  partition  a 
life  tenant  can  only  have  partition  of  the  life  estate.  Free- 
man, Cotenancy  &  Partition,  §  440;  Aydlett  v.  Pendleton, 
111  N.  C.  28,  16  S.  E.  8,  32  Am.  St  Rep.  776  and  note; 
Seiders  v.  Giles,  141  Pa.  St  93,  21  Atl.  514;  Metcalfe  v. 
Miller,  96  Mich.  459,  56  N.  W.  16;  Simmons  v.  MacAdaras, 


30]  JANUARY  TEEM,  1907.  595 

W.  H.  Kiblinger  Ck).  v.  Sauk  Bank,  131  Wis.  595. 

6  Mo.  App.  297 ;  Parks  v.  Siler,  76  N".  C.  191 ;  Hodgkinson 
et  ux,.  Petitioners,  12  Pick.  374;  Pabst  B.  Co.  v.  Helms,  105 
Wis.  441,  81  K  W,  882. 

We  r^ard  further  discussion  unnecessary.  We  hold  that 
upon  the  case  made  bj  the  complaint  the  plaintiff  is  entitled 
to  partition  of  the  life  estate  only;  that  the  answering  de- 
fendants are  proper  parties  defendant;  and  that  the  court  be- 
low should  not  have  dismissed  the  complaint. 

JBy  the  Court, — The  judgment  of  the  court  below  is  re- 
versed, and  the  action  remanded  for  a  new  trial. 


W.  H.  EiBLiNGEB  Company,  Appellant,  vs.  Satjk  Bank, 

Eespondent 
Same,  Bespondent,  vs.  Same,  Appellant 

April  li--April  SO,  1907. 

Action,  tort  or  contract?  Pleading:  Foreign  corporations  doing  busi- 
ness in  state:  Breach  of  contract  to  return  note  sent  for  collec- 
tion: Damages:  Costs. 

1.  A  complaint  alleging  an  agreement  by  defendant  bank  to  present 

a  note  for  pa3rment  and  in  case  of  its  nonpayment  to  return 
it  to  plaintiff  on  a  certain  date,  a^d  that  defendant  "failed  and 
neglected  to  do  so/'  is  held  a  complaint  on  contract  and  not  one 
for  negligent  omission  of  duty  imposed  by  law. 

2.  A  complaint  showing  merely  that  plaintiff,  a  foreign  corporation, 

sent  a  note  to  defendant  bank  in  this  state  for  collection,  with 
instructions  to  return  it  if  not  paid  by  a  certain  date,  does  not 
show  plaintiff  to  have  been  an  unlicensed  corporation  doing 
business  in  this  state,  so  as  to  render  the  complaint  demur- 
rable. 

3.  In  an  action  for  breach  of  contract  in  failing  to  return  a  note 

to  plaintiff  at  a  certain  time,  the  evidence — showing,  among 
other  things,  that  plaintiff  had  thereafter  exhausted  the  re- 
sources of  the  maker  of  the  note  in  the  collection  of  later  de- 
mands against  him — is  held  to  sustain  a  finding  by  the  jury 
that  there  was  no  reasonable  probability  that  the  maker  would 
have  paid  the  note  or  any  part  of  it  if  the  bank  had  returned 
the  note  as  agreed. 
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4.  For  breach  of  an  agreement  by  a  bank  to  return  to  the  bolder 

at  a  certain  time  a  note  sent  to  the  bank  for  collection,  the 
holder  was  entitled  to  recover  nominal  damages  although  it 
was  found  that  even  if  the  note  had  been  returned  there  was 
UQ  probability  that  the  maker  would  have  paid  it 

5.  The  amount  of  a  note  being  in  excess  of  the  jurisdiction  of  a 

justice  of  the  peace,  the  holder,  suing  for  such  amount  as  dam- 
ages for  breach  of  a  contract  by  a  bank  to  collect  or  return 
the  note,  was  entitled  to  bring  his  action  in  the  circuit  court 
and,  on  recovery  of  nominal  damages,  to  recover  costs  also. 

'Appeals  from  a  judgment  of  the  cireuit  court  for  Sauk 
county :  E.  Eay  Stevens,  Circuit  Judge.    Affirmed. 

Cross-appeals  from  a  judgment  for  nominal  damages  and 
costs  in  favor  of  the  plaintiff  and  against  the  defendant. 

For  the  appellant  there  were  briefs  by  Dithmar  <&  Carow, 
and  oral  argument  by  /.  W.  Carow. 

O.  Stevens,  for  the  respondent 

TiKLiN,  J.  The  action  as  shown  by  the  complaint  is  on 
contract.  It  avers  that  the  defendant  for  a  valuable  consid- 
eration undertook  and  agreed  to  present  the  note  in  question 
to  the  maker  for  payment,  and  in  case  of  nonpayment  to  re- 
turn it  to  the  plaintiff  on  February  5,  1902,  and  then  avers 
that  defendant  failed  and  neglected  so  to  do,  whereby  the 
sum  due  and  payable  on  said  note  was  wholly  lost  to  the 
plaintiff. 

It  is  always  a  close  question  whether  a  complaint  b  for 
breach  of  contract  or  negligent  omission  of  duly  imposed  by 
law  where  the  same  act  would  constitute  a  breach  of  the  con- 
tractual obligation  as  well  as  of  the  legal  duty.  The  aver- 
ments of  the  contract  obligation  taken  together  with  the  words 
"failed  and  neglected  to  return  the  same  to  the  plaintiff  as 
requested"  determine  the  character  of  this  complaint  as  one 
upon  contract  and  not  one  where  negligent  omission  of  duty 
imposed  by  law  is  relied  on.  In  the  latter  case  the  act  upon 
which  liability  is  predicated  is  charged  to  have  been  negli- 
gently done.    In  the  former  that  the  party  bounden  "failed 
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and  neglected/'  that  is  to  say  "omitted,"  to  perform.  Wins- 
loVs  Forms,  Nos.  903,  904;  Fan  Oss  v.  8ynon,  86  Wis.  661, 
66  K  W.  190;  Lane  v.  Frawley,  102  Wis.  373,  78  K  W. 
693 ;  Casgrain  v.  HamiUon,  92  Wis.  179,  66  K  W.  118. 

The  oral  demurrer  to  the  complaint  on  the  gronnd  that  the 
plaintiff  is  shown  thereby  to  have  been  an  unlicensed  foreign 
corporation  doing  business  in  this  state  was  not  well  taken 
because  the  complaint  shows  no  more  than  that  the  plaintiff, 
a  foreign  corporation,  sent  a  note  to  defendant  bank  for  col- 
lection, with  instructions  to  return  the  same  if  not  paid  by 
February  6,  1902.  Collin  <6  P.  Co.  v.  Schuppert,  130  Wis. 
642,  110  K  W.  818. 

The  jury  found  upon  special  verdict  that  there  was  no 
reasonable  probability  that  the  maker  would  have  paid  the 
note  or  any  part  of  it  had  the  bank  performed  its  part  of  the 
contract  It  is  said  that  this  finding  is  not  supported  by  evi- 
dence. But  it  appeared  without  contradiction  that  on  and 
between  April  9  and  April  29,  1902,  the  plaintiff  delivered 
to  Rieser,  the  maker  of  the  note  in  question,  other  merchan- 
dise to  the  amount  of  $937.25,  in  pursuance  of  a  contract 
made  the  fall  before,  and  that  the  note  in  question  was  dated 
April  23,  1901,  and  due  September  1,  1901,  and  for  the  sum 
of  $329.26.  It  was  on  January  23,  1902,  sent  to  the  defend- 
ant bank  with  instructions  to  present  the  same  to  the  maker, 
Louis  Rieser,  for  payment,  and  if  not  paid  by  February  6, 
1902,  to  return  the  same  to  the  plaintiff.  The  defendant 
omitted  to  return  the  note  to  the  plaintiff  and  the  plaintiff 
omitted  to  make  demand  therefor.  About  September  22, 
1902,  an  agent  of  the  plaintiff  came  to  Sauk  City  with  ap- 
parent authority  to  collect  from  Rieser  for  the  sales  of  April, 
1902.  Rieser  mortgaged  his  homestead,  which  contained 
something  more  than  one  fourth  of  an  acre,  was  within  the 
limits  of  an  incorporated  village,  and  worth  altogether  about 
$1,200,  to  the  defendant  bank  for  $816,  and  out  of  the  money 
thus  raised  paid  the  plaintiff's  agent  on  or  about  September 
22,  1902,  $700  to  apply  on  the  said  purchase,  and  paid  the 


598  SUPREME  COURT  OF  WISCONSIN".      [Apr. 

W.  H.  Kiblinger  Co.  v.  Sauk  B»nk,  131  Wis.  695 

bank^  about  $115  on  other  demands,  first  offering  to  the  agent, 
however,  to  apply  part  of  the  $700  in  payment  of  the  note 
in  question.  The  agent  answered  that  he  had  no  account  of 
that  note  and  no  authority  to  collect  it,  and  insisted  on  Kieser 
applying  all  the  money  on  the  later  account  Bieser  also 
gave  this  agent  some  notes  of  third  persons  belonging  to  Bie- 
ser to  cover  the  balance  due  on  the  sales  made  to  Bieser  by 
the  plaintiff  in  April,  1902.  Bieser  was  adjudicated  a  bank- 
rupt on  March  19, 1903,  and  outside  of  this  mortgaged  home- 
stead property  had  no  property  liable  to  seizure  on  execution 
and  very  little  property  of  any  kind,  and  was  not  able  to  turn 
over  anything  to  his  assignee  in  bankruptcy.  It  was  also  in 
evidence  that  at  the  time  Bieser  bargained  for  the  goods  of 
the  plaintiff  which  were  delivered  to  him  in  April,  1902,  the 
plaintiff's  agent  informed  Bieser  that  the  plaintiff  would 
take  care  of  the  note  in  question  awhile  and  not  press  Bieser 
for  payment  of  it^  if  the  latter  would  give  an  order  for  these 
goods,  and  Bieser  then  told  this  agent  that  he  could  not  do 
anything  for  the  plaintiff  on  that  note  until  the  next  summer. 
In  considering  whether  there  was  evidence  to  support  the 
verdict  wef  must  eliminate  from  Bieser's  resources  the  money 
and  property  which  the  plaintiff  secured  from  him  on  Sep- 
tember 22,  1902.  The  plaintiff  could  not  come  in  on  this 
later  demand  and  strip  Bieser  of  his  resources  for  payment 
and  then  hold  the  defendant  liable  because  the  defendant 
might  have  collected  out  of  these  same  resources  or  might 
have  returned  the  note  and  enabled  the  plaintiff  to  collect  out 
of  these  same  resources.  1  Sutherland,  Dam.  (3d  ed.)  §§  88, 
89,  90 ;  Franklin  v.  Smith,  21  Wend.  624;  Lawrence  v.  Por- 
ter, 26  L.  B.  A.  167.'  Taking  this  out  of  Bieser's  resources 
there  was  ample  evidence  to  support  the  verdict  of  the  jury 
notwithstanding  the  burden  of  proof  was  upon  the  def<»idant 
to  show  that  there  was  no  reasonable  probability  that  the 
note  would  have  been  paid  and  that  it  could  not  have  been 
collected  had  it  been  returned.  Hence  the  circuit  court  did 
not  err  in  refusing  to  direct  a  verdict  for  the  amount  of  this 
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note  in  favor  of  the  ^aintiff  nor  in  refilling  to  change  the 
answer  of  the  jury  to  tiie  special  verdict  from  "no"  to  "yes." 

Upon  the  defendant's  appeal  it  is  claimed  that  the  judg- 
ment should  be  reversed  because  the  oourt  awarded  nominal 
damages  and  costs  to  the  plaintiff.  There  was  a  breach  of 
the  contract  on  the  part  of  the  defendant  in  failing  to  return 
the  note  on  February  5,  1902.  For  this  breach  the  plaintiff 
was  entitled  to  nominal  damages  at  least  The  evidence 
heretofore  referred  to,  of  the  insolvency  of  Rieser  and  his 
attitude  toward  the  note  in  question  and  the  improbability  of 
his  paying  the  note  in  question,  went  only  to  show  that  the 
plaintiff  was  not  damaged  to  the  extent  of  the  amount  due 
on  the  note  or  any  part  of  that  amount,  but  was  not  otherwise 
defensive  matter.  The  note  being  in  excess  of  the  jurisdic- 
tion of  a  justice  of  the  peace,  the  plaintiff,  suing  for  the 
amount  thereof  as  damages  for  breach  of  a  contract  to  collect 
or  return,  was  entitled  to  begin  an  action  in  the  circuit  court 
and  to  recover  costs.  Sec.  2918,  Stats.  (1898),  and  cases  in 
note. 

By  the  Court, — The  judgment  of  the  circuit  court  is  af- 
firmed. 


Clabk,  Appellant,  vs.  19'obth,  Respondent. 

AprU  IB-'April  30, 1907. 

Jfec^anic«'  Hena:  "Consent"  of  landowner  to  improvements. 

Plaintifl  drilled  a  well  on  defendant's  land  at  tbe  request  of  one 
R.,  who  paid  for  the  work  but  not  for  the  casing  or  tubing 
famished  by  plaintiff.  Before  starting  the  work  plaintiff 
asked  defendant  who  was  to  pay  for  the  casing,  and  defendant 
told  him  that  R.  was  to  furnish  the  well  complete,  and  that 
he  (defendant)  would  not  pay  for  anything  in  connection  with 
It.  Held,  that  defendant  did  not  consent  to  the  improvement, 
within  the  meaning  of  sec.  3314,  Stats.  (1898),  so  as  to  give 
plaintifl  a  right  to  a  lien  on  the  land  for  the  materials  fur- 
nished. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Sauk 
county:  E.  Ray  Stevens,  Circuit  Judge,    Affirmed, 

This  is  an  action  to  enforce  a  mechanic's  lien  upon  the 
lands  described  for  245  feet  of  casing  or  tubings  of  the  reason- 
able value  of  sixty  cents  per  foot,  put  into  a  well  drilled  by 
the  plaintiff  thereon  between  March  20,  1906,  and  April  13, 
1906.  The  complaint,  among  other  things  essential  in  such 
cases,  alleges,  in  effect,  that  prior  to  March  20,  1906,  the  de- 
fendant entered  into  an  optional  contract  with  one  Rodgers, 
whereby  the  defendant  optioned  the  lands  therein  described 
to  Rodgers  on  condition  that  Rodgers  would  drill  a  hole 
thereon  at  a  place  chosen  by  the  defendant  at  his  own  ex- 
pense ;  that  the  plaintiff  went  to  the  premises  of  the  defend- 
ant with  machinery  to  do  the  work  and  so  informed  the  de- 
fendant, and  that  Rodgers  would  not  pay  for  the  casing  or 
tubing,  whereupon  the  defendant  agreed  to  pay  the  same  and 
located  the  place  where  he  desired  the  well  to  be  located. 
The  answer  admits  that  the  defendant  was  the  owner  of  the 
premises,  but  otherwise  denies  each  and  every  allegation  of 
the  complaint. 

At  the  close  of  the  trial  the  court  found  as  matters  of  fact, 
in  effect:  (1)  That  the  defendant  is  the  owner  of  the  forty 
acres  of  land  described  and  has  been  during  aU  the- times 
therein  mentioned;  (2)  that  between  March  20  and  April 
13, 1906,  the  plaintiff  drilled  a  well  upon  the  land  described; 

(3)  that  such  well  was  drilled  upon  the  order  of  one  William 
C.  Rodgers,  who  paid  the  plaintiff  for  drilling  the  same,  but 
that  neither  said  Rodgers  nor  any  other  person  has  paid  the 
plaintiff  for  the  tubing  placed  in  the  well  so  drilled  by  the 
plaintiff,  and  that  such  tubing  is  reasonably  worth  $147; 

(4)  that  when  the  plaintiff  went  to  drill  the  well  he  told  the 
defendant  that  Rodgers  had  sent  him  to  drill  the  well,  and 
asked  the  defendant  who  was  to  pay  for  the  casing;  that  the 
defendant  then  told  the  plaintiff  that  Rodgers  was  to  furnish 
the  well  complete  and  that  the  defendant  would  not  pay  for 
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anythmg  in  connection  with  the  well;  (5)  that  after  such 
conversation  the  plaintiff  drilled  the  well  in  question  at 
the  place  designated  by  the  defendant;  (6)  that  the  plaintiff 
duly  filed  his  daim  for  lien,  as  required  by  law,  May  21, 
1906.  As  conclusions  of  law  the  court  found,  in  effect,  that 
the  plaintiff  has  no  cause  of  action,  that  the  lands  described 
be  discharged  from  such  lien  and  claim  of  lien,  and  that  the 
defendant  have  and  recover  his  costs  and  disbursements  in 
this  action,  to  be  taxed  according  to  law,  and  ordered  judg- 
ment to  be  entered  accordingly.  From  the  judgment  so  en- 
tered dismissing  the  complaint  the  plaintiff  appeals. 

For  the  appellant  the  cause  was  submitted  on  the  brief 
of  Orotophorst,  Evans  &  Thomas.  They  contended,  wier  alia, 
that  there  is  a  vital  distinction  between  such  consent  as  would 
make  defendant  liable  for  the  tubing  and  the  consent  which 
would  subject  the  land  to  a  lien  for  the  improvement  The 
fifth  finding  of  the  trial  court,  that  after  the  conversation 
respecting  payment  for  the  tubing  '^plaintiff  drilled  the  well 
in  question  ai  the  place  designated  by  the  defendaavi/'  shows 
that  there  was  both  knowledge  and  consent  by  defendant 
Lentz  V.  Eimermann,  119  Wis.  492 ;  Edwards  &  M.  L.  Co. 
V.  Mosher,  88  Wis.  672 ;  Bentley  v.  Adams,  92  Wis.  386 ; 
Coorsen  v.  Ziehl,  103  Wis.  381 ;  Van  Horn  v.  Van  Dyke, 
«6  Wis.  80 ;  Heath  v.  8oUes,  73  Wis.  217 ;  NoHh  v.  La  Flesh, 
73  Wis.  620. 

For  the  respondent  there  was  a  brief  by  Dithmar  dc  Carow, 
and  oral  argument  by  J.  W.  Carow. 

Cassoday,  0.  J.  Undoubtedly  the  statute  gives  to  every 
person  who  performs  any  work  or  labor  or  furnishes  any 
material  in  digging  a  well  a  lien  upon  the  interest  of  the 
owner  of  any  such  structure,  ''or  of  the  interest  of  the  person 
causing  such  work  or  labor  to  be  done,  or  such  materials 
...  to  be  furnished,  in  and  to  the  land  upon  which  the  ' 
same  is  situated,  not  exceeding  forty  acres,"  and  also  pro- 
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vides  that  "such  lien  .  •  .  shall  also  attach  to  and  be  a  lien 
upon  the  real  property  of  any  person  upon  whose  premises 
such  improvements  are  made,  siLch  owner  having  knowledge 
thereof  (md  consenting  thereto,  and  may  be  enforced  as  pro- 
vided" therein.  Sec.  3314,  Stats.  (1898).  This  last  pro- 
vision was  incorporated  into  the  section  by  the  amendment 
of  1885  (ch.  349). 

The  important  question  in  the  case  is  whether  upon  the 
facts  in  the  record  the  plaintiff  is  entitled  to  a  lien  by  virtue 
of  that  amendment  Seven  years  prior  to  that  enactment  it 
was  held  by  this  court  that  no  lien  could  be  enforced  for  a 
building  erected  on  the  land  of  a  married  woman,  under  a 
contract  with  her  husband  in  his  own  name  and  not  as  her 
agent,  notwithstanding  the  building  was  so  constructed  '^with 
the  full  knowledge,  consent,  and  approbation"  of  the  wife, 
who  daily  viewed  and  inspected  the  work  while  in  process 
of  construction.  This  was  on  the  ground  that  there  was  no 
personal  liability  of  the  wife.  Latier  v.  Btmdow,  43  Wis. 
556.  Such  ruling  was  followed  by  other  cases  to  the  same 
effect.  Leismann  v.  Lovely,  45  Wis.  420 ;  Wright  v.  Hood, 
49  Wis.  235,  5  N.  W.  488 ;  Challoner  v.  Bowk,  66  Wis.  652, 
656,  14  NT.  W.  810;  Engfer  v.  Boemer,  71  Wis.  11,  16,  36 
N.  W.  618;  Heath  v.  Solles,  73  Wis.  217,  222,  40  N.  W. 
804,  806.  This  last  case  was  decided  three  years  after  the 
amendment,  and  it  is  therein  stated,  in  the  opinion  of  Mr. 
Justice  Tayxob,  that  the  amendment  ^Svas  intended  to 
change  the  law  as  theretofore  existing  in  this  state,  as  inter- 
preted  by  the  decisions  of  this  court"  It  is  there  further 
said : 

"If  the  owner  permits  a  husband  or  wife,  child,  parent, 
or  a  stranger  to  erect  a  building  on  his  or  her  land,  with  his 
or  her  knowledge  and  consent,  under  the  clear  meaning  of  the 
statute  his  or  her  interest  in  the  real  estate  is  charged  with 
a  lien  for  the  unpaid  work  or  materials."  To  the  same  effect: 
NoHh  V.  La  Flesh,  73  Wis.  620,  629,  41  N.  W.  633 ;  Edwards 
i&  M.  L.  Co.  V.  Mosher,  88  Wis.  672,  676,  60  N.  W.  264. 
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Ill  a  later  case  it  was  held^  in  effect,  that  where  the  con- 
tract for  the  improvement  of  a  building  owned  by  a  wife  was 
made  by  the  husband  in  his  own  name  and  not  as  agent, 
without  any  communication  directly  or  indirectly  with  the 
wife,  her  consent  to  do  the  work  could  not  be  implied  from 
mere  silence ;  that  her  mere  neglect  to  advise  the  contractors 
of  her  ownership  of  the  property  could  not  be  construed  to 
be  the  consent  contemplated  in  the  statute.  Coorsen  v.  ZieJil^ 
103  Wis.  381,  386,  79  N.  W.  562.  In  that  case  Mr.  Justice 
Basdeen,  among  other  things,  said: 

"The  proof  is  that  she  [the  wife]  was  not  consulted  before 
the  contracts  were  made,  and  that  she  did  not  in  any  way 
sanction  or  direct  the  work  as  it  progressed.  She  lived  in  the 
building  with  her  husband,  and  undoubtedly  knew  of  the 
work  as  it  progressed,  and  from  these  facts  it  is  argued  that 
she  is  brought  within  the  terms  of  sec.  3314.'^ 

He  then  cites  cases  relied  upon  by  counsel  to  support  such 
arguments,  and  above  cited.    The  co.urt  continues : 

"But  there  is  a  dear  distinction  between  these  cases  and 
the  case  at  bar.  In  each  case  there  was  proof  of  the  express 
consent  of  the  owner  to  the  erection  of  the  building  upon 
w!hioh  the  lien  was  claimed.  Here  there  is  no  such  proof. 
.  .  .  Consent  caimot  be  inferred  from  mere  silence,  under 
these  circumstances.'^ 

In  the  case  at  bar  the  well  was  drilled  by  the  plaintiff  pur- 
suant to  an  agreement  with  one  Rodgers,  who  paid  him  there- 
for except  for  the  tubing  here  sought  to  be  collected,  as  men- 
ti<med  in  the  foregoing  statement  The  complaint  alleges 
that  the  well  was  drilled  "at  the  special  instance  and  request 
of  the  defendant,"  but  there  is  no  evidence  tending  to  show 
any  contract  relation  between  the  plaintiff  and  defendant. 
On  the  contrary  it  is  established,  and  in  fact  undisputed,  that 
when  the  plaintiff  told  the  defendant  that  Rodgers  had  sent 
him  there  to  drill  the  well  the  defendant  told  him  "that  Mr. 
Rodgers  was  to  furnish  the  weU  complete  and  that  the  defend- 
ant would  not  pay  for  anything  in  connection  with  the  well." 
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The  plaintiff  had  no  contract  relations  with  any  one  except 
Bodgers,  and  the  defendant  had  no  contract  relations  with 
any  one  except  Bodgers.  He  is  not  attempting  to  enforce  anv 
lien^  and  the  plaintiff  is  not  attempting  to  enforce  any  sub- 
contractor's lien.  It  is  in  effect  conceded  that  the  defendant 
had  knowledge  that  the  well  was  being  drilled  at  the  time 
it  was  being  constructed.  The  controversy  is  whether  the 
defendant  consented  to  such  construction  within  the  meaning 
of  the  statute  quoted.  The  word  "consult*'  is  defined  to  be 
the  "voluntary  allowance  or  acceptance  of  what  is  done  or 
proposed  to  be  done  by  another.  In  law — ^intelligent  concur- 
rence in  a  contract  or  an  agreement  of  such  a  nature  as  to 
bind  the  party  consenting;  agreement  upon  the  same  thing 
in  the  same  sense."  Century  Diet  IS'umerous  adjudications 
might  be  cited  in  harmony  with  such  definitions.  2  Words 
&  Phrases,  1437,  1438. 

Two  instructive  cases  are  cited  by  counsel  for  the  defend- 
ant One  was  under  a  statute  giving  a  lien  in  favor  of  any 
person  erecting  any  building  upon  the  land  of  another  *% 
virtue  of  an  agreement  with  or  consent  of  the  owner  of  the 
land  upon  which  such  building  is  erected."  A  husband  con- 
tracted in  his  own  name  for  the  construction  of  two  houses 
on  the  land  of  his  wife,  who  had  previously  consented  to  such 
erection  on  the  promise  of  the  husband  that  he  would  pay 
for  them,  she  not  supposing  that  her  land  was  liable  to  a  lien 
therefor,  but  saw  the  buildings  being  erected  and  made  no 
objection,  and  gave  no  notice  to  the  builder  that  the  land  was 
hers,  and  the  builder  did  not  know  that  the  title  was  in  the 
wife ;  and  it  was  ^Tield  not  to  constitute  a  consent  of  tiie  wife, 
within  the  meaning  of  the  statute."  Huntley  v,  HoU,  58 
Conn.  445,  449,  20  Atl.  469,  470.  Andebws,  0.  J.,  speaking 
for  the  court,  there  said : 

"Consent  means  the  unity  of  opinion ;  the  accord  of  minds ; 
to  think  alike ;  to  be  of  one  mind.  Consent  involves  the  pres- 
ence of  two  or  more  persons,  for  without  at  least  two  persons 
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there  cannot  be  a  unity  of  opinion,  or  an  accord  of  minds, 
or  any  thinking  alike.  When  the  statute  uses  the  words  Hby 
the  consent  of  the  owner  of  the  land,'  it  means  that  the  per- 
son rendering  the  service  or  furnishing  the  materials  and 
the  owner  of  the  land  on  which  the  building  stands  must  be 
of  one  mind  in  respect  to  it/' 

The  other  case  was  under  a  statute  giving  a  lien  for  im- 
provements made  "with  the  consent  of  the  owner,"  and  the 
court  said: 

^'Mere  acquiescence  in  the  erection  or  alteration,  with 
knowledge,  is  not  suflScient  evidence  of  the  consent  which  the 
statute  requires.  There  must  be  something  more.  Consent 
is  not  a  vacant  or  neutral  attitude  in  respect  of  a  question 
of  such  material  interest  to  the  property  owner.  It  is  af- 
firmative in  its  nature.  It  should  not  be  implied  contrary  to 
the  obvious  truth,  unless  upon  equitable  principles  the  owner 
should  be  estopped  from  asserting  the  truth."  De  Klyn  v. 
0(yuld,  166  N.  T.  287,  69  N.  E.  97. 

Certainly,  the  plaintiff  and  defendant  were  not  of  one 
mind  as  to  who  should  pay  for  the  tubing  of  the  well.  The 
same  is  true  as  to  the  defendant  and  Bodgers.  According 
to  the  evidence  and  the  findings  of  the  court  the  only  consent 
the  defendant  ever  gave  to  Bodgers  or  the  plaintiff  was  on 
condition  that  the  weU  should  be  furnished  complete  vnth- 
out  any  expense  or  payment  on  the  part  of  the  defendant. 
Such  conditional  consent  was  in  effect  a  protest  against  the 
construction  of  the  well  at  the  expense  of  the  defendant  in 
whole  or  in  part.  There  was  in  effect  a  waiver  of  any  sup- 
posed lien.  Davis  v.  La  Crosse  H.  Asso.  121  Wis.  579, 
99  N.  W.  361. 

What  has  been  said  covers  all  the  questions  calling  for  con- 
sideration. 

By  the  Court. — The  judgment  of  the  circuit  court  is  af- 
firmed. 
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State  ex  bel.  DBLse^i^iss,  Appellant,  vs.  Paeson s,  County 
Judge^  Respondent 

April  i^— April  90,  19(n. 

ChMTdian  and  ward:  Special  guardians:  Constitutional  law:  Due 

process  of  lato. 

1.  Sec.  3995c,  Stats,  (Supp.  1906;  Laws  of  1905,  ch.  89),  does  not 
authorize  the  appointment  of  a  special  g^iardian  after  the  ap- 
pointment and  Qualiflcation  of  a  guardian,  even  though  an 
appeal  has  been  taken  from  the  order  of  appointment  and  a 
stay  of  proceedings  had. 
[2.  Whether  sec.  3995c,  Stats.  (Supp.  1906;  Laws  of  1905,  ch.  89). 
which  provides  for  appointment  of  special  guardians  without 
notice,  is  valid,  not  determined.] 

Appeal  from  a  judgment  of  the  circuit  court  for  Langlade 
county:  John  Goodland,  Circuit  Judge.    Reversed. 

This  is  a  certiorari  proceeding  brought  to  review  the  de- 
termination of  the  county  court  of  Langlade  county  in  ap- 
pointing a  special  guardian  for  appellant^  Mary  Deleglise. 
The  appeal  here  is  from  the  judgment  of  the  circuit  coiurt 
quashing  the  writ  It  appears  from  the  record  that  applica- 
tion was  made  on  notice  to  the  county  court  of  Langlade 
county  for  the  appointment  of  a  guardian  over  the  person  and 
estate  of  the  plaintiff,  Mary  Deleglise;  that  a  hearing  was 
had  upon  such  application,  and  on  the  30th  day  of  December, 
1905,  one  Edward  Cleary  appointed  guardian,  and  letters 
of  guardianship  issued  to  him  and  he  qualified  as  such  guard- 
ian ;  that  an  appeal  was  duly  taken  to  the  circuit  court  for 
Langlade  county  from  such  order  appointing  him  guardian 
and  a  stay  of  proceedings  duly  obtained ;  that  after  said  ap- 
peal and  stay,  upon  application  made  ex  parte  and  without 
notice  to  the  plaintiff,  Mary  Deleglise,  the  county  judge  of 
Langlade  county  made  an  order  appointing  said  Edward 
Cleary  special  guardian,  assiuning  to  act  under  the  provisions 
of  ch.  89,  Laws  of  1905. 
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For  the  api)ellant  there  was  a  brief  by  Ooodrich  &  Oood- 
ricJc,  and  oral  argument  hj  A.  B.  Goodrich.  To  the  point 
that  eh.  89,  Laws  of  1905,  contravenes  sec.  1,  art  XIV, 
Const  of  U.  S.,  in  that  it  does  not  provide  for  "due  process 
of  law,''  they  cited  BeHholf  v.  O'Reilly,  74  K  Y.  509,  519 ; 
Stu^t  V.  Palmer,  U  K  Y.  183 ;  8  Cyc.  1083,  1094 ;  16  Am. 
&  Eng.  Ency.  of  Law  (1st  ed.)  807;  Cooley,  Const.  Lim. 
(4tb  ed.)  438;  Eovey  v.  Elliott,  167  U.  S.  409,  414;  In  re 
Boyett,  136  N*.  C.  415, 1  Am.  &  Eng.  Anno.  Cas.  729;  /)ie«z 
17.  Neenah,  91  Wis.  422,  429 ;  Schiltz  v.  Roenitz,  86  Wis.  31, 
40;  In/re  Bassett,  68  Mich.  348,  36  K  W.  97;  /n  re  Myers, 
73  Mick  401,  41  N.  W.  334;  Campbell  v.  Campbell,  63  111. 
462 ;  Chase  v.  Hathaway,  14  Mass.  222. 

For  the  respondent  there  was  a  brief  by  T.  W.  Hogan  and 
Foster  &  Morson,  and  oral  argument  by  Mr.  Hogan. 

Keewin,  J.  The  question  for  determination  upon  this  ap- 
peal is  the  authority  to  appoint  a  special  guardian  for  the 
plaintiff,  Mary  Deleglise,  under  sec.  3995c,  Stats.  (Supp. 
1906 ;  Laws  of  1905,  ch.  89).  This  law  is  attacked  as  uncon- 
stitutional by  counsel  for  appellant,  and  a  very  able  and  in- 
teresting argument  is  made  upon  the  constitutionality  of  the 
law,  which  provides  for  the  appointment  of  a  special  guardian 
without  notice ;  but  from  the  view  we  take  of  tlie  case  before 
ns  it  is  unnecessary  to  consider  such  question.  Therefore  we 
do  not  determine  whether  the  law  is  constitutional  or  not. 
Sec.  3995c,  Stats.  (Supp.  1906 ;  Laws  of  1905,  ch.  89)  pro- 
vides : 

"When  there  shall  be  delay  in  appointing  a  guardian  of  a 
minor,  insane  person  or  other  person  subject  to  guardianship, 
or  in  issuing  letters  of  guardianship  to  such  guardian,  occa- 
sioned by  any  contest  concerning  a  guardian  appointed  in 
any  will,  or  from  any  other  cause,  or  when  it  shall  appear  to 
the  satisfaction  of  the  court  to  be  necessary,  the  county  court 
may  appoint  a  special  guardian  for  such  ward,  to  act  until 
the  matter  causing  the  delay  shall  be  disposed  of  or  the  ne- 
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cessity  therefor  cease  to  exist  No  appeal  shall  be  allowed 
from  the  appointment  of  such  special  guardian,  and  such 
special  guardian  may  be  appointed  without  notice.  Such  spe- 
cial guardian  may  be  removed  whenever  the  oourt  may  so 
order.*'      m- 

It  seems  very  clear  from  the  foregoing  section  that  the 
purpose  of  the  legislature  in  the  enactment  of  this  law  was 
to  provide  for  the  appointment  of  a  special  guardian  in  case 
of  delay  in  the  appointment  of  a  guardian  for  a  minor,  in- 
sane person,  or  other  person  subject  to  guardianship,  and  for 
another  class  of  cases  where  there  is  a  contest  oonceming  a 
guardian  appointed  in  a  will,  or  from  other  cause,  or  where 
it  shall  appear  necessary.  The  case  before  us  clearly  falls 
within  the  first  provision  of  this  statute,  respecting  delay  in 
the  appointment  of  a  guardian.  The  provision  for  appoint- 
ment of  a  special  guardian  in  cases  like  the  one  before  us 
manifestly  relates  to  ancillary  proceedings  pending  the  delay 
in  appointment  of  a  guardian.  All  of  the  provisicms  of  the 
statute  fairly  imply  that  the  special  guardian  is  one  to  be 
appointed  pending  delay  in  the  appointment  of  a  guardian,, 
and  that  after  a  guardian  is  appointed  no  right  exists  to  ap- 
point a  special  guardian,  and,  if  a  special  guardian  be  ap- 
pointed before  the  appointment  of  a  guardian,  the  rights  of 
the  special  guardian  are  terminated  upon  the  appointment  of 
the  guardian.  The  statute  by  its  terms  shows  this  to  be  the 
manifest  intention  of  the  legislature  in  providing  that  ''when 
there  shall  be  delay  in  appointing  a  guardian  of  a  minor,  in- 
sane person  or  other  person  subject  to  guardianship,"  a  spe- 
cial guardian  may  be  appointed.  Sea  8995c,  Stats.  (Supp. 
1906;  Laws  of  1905,  ch.  89).  Sec.  3995/  of  the  same  act 
provides  that  the  power  of  the  special  guardian  ''shall  oease 
upon  the  issuing  of  letters  of  guardianship  to  the  guardian 
of  his  ward."  We  think  it  clear  that  the  provisions  in  this 
act  for  the  appointment  of  a  special  guardian  in  a  case  like 
the  one  before  us  have  reference  to  ancillary  proceedings- 
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merely  before  the  appointment  of  a  guardian,  and  that  the 
court  had  no  jurisdiction  to  appoint  a  special  guardian  of 
the  plaintiff,  Maay  Deleglise,  after  the  appointment  and  qual- 
ification of  Edward  Oleary  as  guardian.  Statutes  of  this  na- 
ture, against  common  right^  and  affecting  in  a  measure  the 
property  rights  and  liberty  of  the  party  placed  under  guard- 
ianship, should  not  be  extended  beyond  their  plain  meaning, 
and  we  think  the  language  of  this  statute  is  clear  that  the 
jurisdiction  of  the  court  to  appoint  a  special  guardian  in  a 
case  like  the  one  before  ns  terminated  with  the  appointment 
and  qualification  of  the  guardian,  although  an  appeal  had 
been  taken  from  the  order  of  appointment  and  a  stay  of  pro- 
ceedings had.  In  re  Otuirdianship  of  Welch,  108  Wis.  387, 
84  N.  W.  550;  Waterman  v.  Raymond,  5  Wis.  185. 

The  plaintiff  waa  entitled  to  her  appeal  from  the  order 
appointing  Edward  Cleary  guardian  and  stay  of  proceedings, 
so  that  it  might  be  determined  in  the  appellate  court  whether 
the  order  in  the  county  court  was  wrong.  She  was  entitled, 
pending  the  appeal,  to  have  the  status  preserved  and  to  pro- 
tection from  any  interference  with  her  liberty  or  property 
rights  until  final  determination  of  the  question  involved.  '  The 
law  affords  her  this  right  on  appeal  from  the  appointment  of 
a  guardian,  and  to  allow  the  appointment  of  a  special  guard- 
ian pending  the  delay  would  be  to  allow  to  be  accomplished 
indirectly  what  could  not  be  accomplished  directly,  and  thus 
defeat  the  protection  afforded  the  appellant  by  appeal  and 
stay  of  proceedings.  We  are  satisfied  that  the  county  court 
had  no  jurisdiction  to  appoint  a  special  guardian  after  ap- 
pointment and  qualification  of  the  guardian.  Therefore  all 
proceedings  respecting  the  appointment  of  Edward  Cleary 
special  guardian  are  void  and  should  be  set  aside  and  vacated. 
Respondent  relies  upon  Bumpus  v.  French,  179  Mass.  131, 
60  "N.  E.  414 ;  but  an  examination  of  this  case  discloses  that 
the  appointment  of  a  temporary  guardian  was  made  before 
appointment  of  a  permanent  guardian.  Hence  the  case  in 
Vol.131— 39 
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no  way  conflicts  with  the  conclusions  at  which  we  have  ar- 
rived. 

By  the  Court. — ^The  judgment  of  the  court  below  quash- 
ing the  writ  of  certiorari  is  reversed,  and  the  cause  remanded 
with  instructions  to  set  aside  and  vacate  the  order  and  all 
proceedings  respecting  the  appointment  and  qualification  of 
Edward  Cleary  as  special  guardian  of  the  appellant,  Mary 
Deleglise, 


KxTBSHN,  Appellant,  vs.  Nekoz,  Eespondent 

April  13—ApHl  SO,  1907. 
Appeal:  Record:  Bill  of  exceptions:  Reversal  of  judgment. 

t.  In  a  garnishee  action  in  aid  of  an  execution  issued  on  a  Justice's 
Judgment  In  a  replevin  action,  plaintiff  had  Judgment  In  Jus- 
tice's court  and  defendants  appealed.  In  the  circuit  court,  on 
defendants'  motion,  the  garnishee  action  was  dismissed  for 
want  of  Jurisdiction.  On  appeal  from  the  Judgment  of  dis- 
missal a  bill  of  exceptions  was  settled  purporting  to  show  all 
that  occurred  on  such  dismissal,  but  it  did  not  contain  any 
of  the  proceedings  in  the  replevin  action  or  execution.  Held^ 
that  such  proceedings  are  not  a  part  of  the  record  in  the 
garnishee  action  and  are  not  before  this  court  on  the  appeal 
from  the  Judgment  of  dismissal 

2.  In  such  case  no  Jurisdictional  defects  being  claimed  to  exist  ex- 
cept in  the  replevin  proceedings  and  execution,  the  Judgment 
of  dismissal  must  be  reversed. 

AppeaTi  from  a  judgment  of  the  circuit  court  for  Shawano 
county:  John  Goodland,  Circuit  Judge.    Reversed. 

Garnishee  action  in  aid  of  an  execution  issued  on  a  judg- 
ment entered  in  justice's  court  in  a  replevin  action. 

The  execution  creditor  made  and  delivered  to  the  constable 
who  held  the  execution  an  affidavit  in  substantial  compliance 
with  the  statute  for  the  purpose  of  having  an  alleged  debtor 
of  the  execution  debtor  duly  summoned  as  garnishee.     A 
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siumnons  was  served  accordingly  on  the  execution  debtor  and 
also  on  an  agent  of  the  garnishee,  the  latter  being  a  corpora- 
tion, and  the  officer  not  being  able  to  find  it  within  his  county. 
The  garnishee  duly  appeared  and  answered  admitting  the  in- 
debtedness to  the  execution  debtor  at  the  time  of  the  service 
of  the  garnishee  summons  to  the  extent  of  $91.68.  Such 
debtor  duly  appeared  and  answered  denying  all  the  allega- 
tions of  the  garnishee  affidavit  and  claiming  that  the  indebt- 
edness from  the  garnishee  was  exempt  from  seizure  because 
the  same  consisted  of  wages  for  labor  performed  by  such 
debtor  during  three  months  prior  to  the  making  of  the  an- 
swer, and  at  not  exceeding  $60  per  month. 

As  a  result  of  the  trial  of  the  garnishee  action,  judgment 
was  rendered  in  favor  of  the  plaintiff,  from  which  an  appeal 
was  taken  to  the  circuit  court  There  the  attorneys  for  the 
defendants  moved  for  a  dismissal  for  want  of  jurisdiction. 
The  motion  was  granted  and  judgment  of  dismissal  with  costs 
and  discharging  the  garnishee  from  all  liability  was  rendered. 

A  bill  of  exceptions  was  settled  merely  showing  that  upon 
the  case  being  called  for  trial,  before  entering  upon  the  exam- 
ination of  witnesses,  a  motion  was  made  on  behalf  of  the  de-  . 
fendants  to  dismiss  the  action  upon  the  ground  that  the  court 
had  no  jurisdiction  thereof;  that  the  motion  was  granted; 
that  due  exception  was  taken  thereto;  and  that  judgment 
was  rendered  accordingly  and  docketed  in  the  office  of  the  . 
clerk  of  the  circuit  court  for  Shawano  county  June  28,  1906. 

F.  Y.  King,  for  the  appellant 

For  the  respondent  there  was  a  brief  by  Olen  <&  Olen,  and 
oral  argument  by  0.  L,  Olen. 

Makshatj.,  J.  Counsel  present  the  case  as  if  the  proceed- 
ings before  the  justice  in  the  replevin  action  were  a  part  of 
the  record  in  the  garnishee  action  as  it  was  closed  in  the  cir- 
cuit court,  and  were  before  us  as  a  part  of  the  judgment  roll 
on  this  appeal     That  is  a  mistake.     The  garnishee  action 
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while  incident  to,  is  practically  separate  from,  the  replevin 
action.  The  pleadings  in  the  former  are  the  affidavit  for 
the  issuance  of  the  garnishee  summons  and  the  answers  there- 
to. The  judgment  roll  in  the  circuit  court  consists  of  such 
pleadings,  the  summons,  the  order  for  judgment,  and  the 
judgment  There  being  no  bill  of  exceptions  containing  any- 
thing outside  of  such  judgment  roll,  that  is  all  there  is  before 
us  for  consideration.    That  is  elementary^ 

In  Butler  v.  Oillis,  104  Wis.  421,  80  N.  W.  735,  quite  a 
similar  situation  to  that  here  was  presented.  The  action  was 
commenced  in  the  municipal  court  of  Douglas  county.  It 
was  carried  by  appeal  from  the  judgment  there  rendered 
to  the  circuit  court  for  such  county.  In  the  latter  court  there 
was  a  motion  based  upon  the  papers  in  the  case  and  others 
for  a  judgment  reversing  the  judgment  of  the  municipal 
court,  in  part,  and  the  motion  was  granted.  On  appeal  to 
this  court  there  was  no  bill  of  exceptions  incorporating  into 
the  record  matters  outside  the  judgment  roll  proper.  The 
judgment  was  affirmed,  the  court  holding  that  it  could  not 
look  beyond  such  judgment  roll  to  test  the  validity  of  the 
judgment.  Jos.  Schlitz  B.  Co.  v.  Washburn  B.  Asso.  122 
Wis.  515,  100  N.  W.  832,  is  to  the  same  effect 

From  the  foregoing  it  will  be  seen  that  in  order  to  enable 
appellant  to  show  here  that  the  judgment  of  dismissal  could 
not  be  justified  by  jurisdictional  defects  in  the  replevin  pro- 
ceedings and  execution,  the  same  should  have  been  incorpo- 
rated into  the  bill  of  exceptions,  and  in  order  to  enable  re- 
spondents to  show  the  contrary,  since  a  bill  of  exceptions  wss 
settled  purporting  to  relate  all  that  occurred  on  the  dismissal, 
it  was  important  that  such  proceedings  and  execution  should 
not  be  omitted  therefrom. 

As  the  matter  stands  we  have  only  the  judgment  roll  in 
the  garnishee  action  before  us.  The  bill  of  exceptions,  as 
stated,  does  not  add  anything  material  to  the  record.  Such 
roll  does  not  disclose  any  substantial  defect.    On  the  oral  xr- 
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gument  none  was-  claimed  to  exist,  except  in  the  replevin  pro- 
ceedings and  execution;  none  in  the  record  proper.  There- 
fore, the  judgment  must  be  reversed  and  the  cause  remanded 
for  further  proceedings  according  to  law,  though  the  reversal 
must  rest  upon  different  grounds  than  those  assigned. 

By  the  Court. — The  judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings  according  to  law. 


Lyttle,  Respondent,  vs.  Goldberg  and  others,  Appellaints. 

April  IS— April  SO,  1907. 

Married  women:  Release  of  interest  in  land:  Validity  of  promise  to 
pay  therefor:  Statute  of  frauds:  Attorneys  at  law:  Champerty: 
Evidence:  Instructions  to  jury:  Special  verdict:  Mistake:  Im- 
proper remarks  of  counsel:  Reversal  or  modification  of  judg- 
ment: Reduction  of  damages:  Costs  on  appeal:  Real-estate 
}>rokers:  Commissions. 

1.  A  fully  executed  release  by  a  married  woman  of  her  Interest 

(even  Inchoate)  in  real  estate  is  a  sufficient  consideration  for 
a  promise  to  pay  a  sum  of  money  for  such  release,  and  neither 
her  niarital  status  nor  the  statute  of  frauds  presents  any  ob- 
stacle to  the  validity  of  such  promise. 

2.  Undisputed  evidence  of  plaintiff's  complete  poverty  does  not 

nececsarily  establish  a  champertous  agreement  on  the  part  of 
her  attorneys  to  assume  the  burden  of  the  litigation. 

3.  The  fact  that  the  Jury  were  instructed  to  answer  questions  in 

the  special  verdict  one  way  or  another  accordingly  as  they 
adopted  the  "claim  of  the  plaintiff"  or  "the  claim  of  the  de- 
fendants" does  not  necessarily  require  a  reversal  where  it  ap- 
pears that  the  jury  must  have  understood  the  effect  of  their 
answers  without  any  such  suggestion;  but  such  method  of  In- 
struction Is  not  to  b€^  approved. 

4.  N6r  does  a  reversal  necessarily  result  from  the  fact  that  In  re- 

spect to  one  question  the  court  by  mistake  ascribed  plaintiff's 
contention  to  the  defendants,  and  defendants'  to  the  plaintlfC 

5.  Remarks  of  plalnticrs  counsel  In  argument  to  the  jury,  referring 

to  his  client's  poverty,  and  other  remarks  apparently  Intended 
to  prejudice  and  Inflame  the  jury  against  defendants,  are  critl- 
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clsed^  bat  whether  by  themselyes  they  would  necessitate  a  re- 
yersal  is  not  decided. 

6.  Where  the  prejudicial  effect  of  errors  in  the  charge  or  of  im- 

proper remarks  of  counsek  can  he  obviated  by  a  reduction  of 
the  amount  of  plaintiff's  recovery,  the  supreme  court  on  ap- 
peal may  make  such  reduction  and  affirm  the  Judgment  as 
modified  accordingly,  instead  of  reversing  and  remanding  for 
new  trial. 

7.  Upon  modification  and  affirmance  of  the  Judgment  in  such  a 

case  the  appellant  is  allowed  to  recover  costs  on  the  appeal. 

8.  Traveling  expenses  of  brokers  in  connection  with  a  sale  of 

land  and  compensation  paid  by  them  to  a  subagent  are  held 
to  have  been  covered  and  compensated  by  their  agreed  oom- 
mission  of  a  specific  amount  on  the  sale. 

Appeai.  from  a  judgment  of  the  circuit  court  for  Shawano 
county:  John  Goodland,  Circuit  Judge.  Modified  and  af- 
firmed. 

Action  to  recover  moneys  due  under  an  alleged  contract 
whereby,  in  consideraticHi  of  the  plaintiff's  joining  in  a  war- 
ranty deed  of  conveyance  of  her  husband's  farm,  the  defend- 
ants agreed  to  sell  said  farm  and  certain  personal  property 
received  therewith,  and,  after  retaining  a  commission  of 
$100,  to  pay  to  the  plaintiff  all  excess  above  the  amount  of  the 
indebtedness  against  said  property.  The  defendants  denied 
such  contract  and  claimed  that  the  plaintiff  had  executed  such 
conveyance  in  consideration  of  the  sum  of  $50,  whidi  had 
been  paid  her  in  full.  The  case^was  Tried  to  a  jury  and  a 
special  verdict  returned  as  follows : 

"(1)  Did  the  plaintiff,  Lovisa  Lyttle,  agree  iwith  the  defend- 
ants to  accept  $50  in  full  payment  for  her  interest  in  and  to 
the  farm  and  personal  property?  A.  No.  (2)  If  you  answer 
the  first  question  by  *Yes,'  you  need  not  answer  any  other 
question.  If  you  answer  the  first  question  ^No,'  then  answer 
the  following  question:  Did  the  defendants  agree  with  the 
plaintiff  that  if  she  released  all  her  interest  in  and  to  the 
farm  and  personal  property  they  would  sell  the  farm  and 
personal  property  for  the  best  price  obtainable,  pay  off  cer- 
tain indebtedness,  retain  $100  for  their  commission,  and  pay 
the  balance,  if  any,  to  the  plaintiff  ?    A,  Yes.    (3)  What  sum 
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did  the  defendants  receive  from  the  purchaser  of  said  farm 
and  personal  property  !  A.  (by  the  court)  $2,800.  (4)  What 
was  the  amount  of  the  indebtedness  which  the  defendants 
paid  or  canceled  under  their  agreement?     A.  $1,999.16. 

(5)  What  was  the  value  of  the  personal  properly,  other  than 
tiiat  derived  from  the  Lyttles,  sold  and  delivered  by  defend- 
ants to  the  Sehrings  with  the  sale  of  the  farm?    A.  $334. 

(6)  What  was  the  value  of  the  personal  properly  which 
tlie  defendants  received  from  the  Lyttles  which  was  not  in- 
cluded in  the  sale  to  the  Sehrings  and  which  they  retained  ? 
A.  $165.  (7)  Did  the  plaintiff  sign  the  bill  of  sale  (Ex- 
hibit 8),  as  claimed  by  the  defendants?  A.  No.  (8)  Did 
the  plaintiff  sign  the  instrument  Exhibit  1,  as  claimed  by  the 
defendants?    A.  No." 

The  defendants  had  moved  for  a  nonsuit  and  for  direction 
of  a  verdict,  and,  after  its  rendition,  moved  to  reverse  the 
answers  to  the  first,  second,  seventh,  and  eighth  questions  and 
to  change  the  answer  to  the  fifth  question  to  $644  and  to  the 
sixth  question  to  $20 ;  which  liiotions  being  overruled,  judg- 
ment for  the  plaintiff  was  entered  for  $702.98  damages,  to- 
gether with  costs,  from  which  the  defendants  appeal 

For  the  appellants  there  was  a  brief  by  Wigman,  Martin  & 
Martin,  and  oral  argument  by  P.  JS".  Martin, 

For  the  respondent  there  were  briefs  by  Eberlein  di  Eber- 
lein,  and  oral  argument  by  M.  0.  Eberlein. 

DoDOE,  J.  As  a  preliminary  defense  appellants  argue  that 
the  contract  sued  on  is  void  both  because  of  plaintiff's  inca- 
pacity as  a  married  woman  and  because  of  the  statute  of 
frauds  avoiding  parol  contract  for  conveyance  of  any  interest 
in  real  estate.  The  contention  cannot  be  sustained.  Neither 
the  statute  of  frauds  nor  plaintiff's  marital  status  presents 
any  obstacle  to  the.  validity  of  defendants'  promise  to  pay 
a  sum  of  money  upon  a  sufficient  consideration,  A  fxdly  ex- 
ecuted release  of  her  interest  in  real  estate,  even  inchoate,  is 
such  consideration,  whether  her  executory  promise  so  to  do 
would  be  or  not     Waiters  v.  McGuigwn,  72  Wis.  155,  39 
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N.  W.  382 ;  KHz  v.  Peege,  119  Wis.  106, 121,  95  N.  W.  108 ; 
MoHon  V.  Smiley,  .119  Wis.  156,  96  K  W.  634;  Badger  T. 
Co.  V.  Wolf  River  T.  Co.  120  Wis.  169,  175,  97  K  W.  907; 
Syhes  V.  Chadmck,  18  Wall.  141. 

Another  preliminary  defense  is  that  of  champerty  and 
maintenance  predicated  upon  what  appellants'  counsel  consid- 
ers undisputed  evidence  that  plaintiff's  poverty  was  so  com- 
plete as  to  preclude  any  reasonable  expectation  on  the  part  of 
her  attorneys  that  she  could  pay,  or  reimburse  to  them,  any 
expenses  or  costs  that  they  might  advance,  except  upon  the 
contingency  of  a  recovery  in  this  action.  The  evidence  nega- 
tived any  express  agreement  by  the  attorneys  to  advance  or  de- 
fray any  such  costs  or  expenses,  ana  the  testimony  of  both 
plaintiff  and  her  attorneys  was  that  she  expected  to  pay  them 
and  they  expected  to  be  paid,  and  there  was  perhaps  some  evi- 
dence of  at  least  her  possible  abiUty  to  pay  something.  But, 
even  conceding  that  the  evidence  of  plaintiff's  complete  pov- 
erty was  either  undisputed  or  overwhelming,  we  cannot  assent 
to  the  proposition  that  such  fact  necessarily  established  a 
champertous  agreement  on  the  part  of  the  attorneys  to  assume 
the  burden  of  this  litigation.  Insolvency  or  poverty  at  any 
time  is  not  absolutely  exclusive  either  of  the  ultimate  payment 
of  honest  debts  or  of  the  contingency  that  friends  might  be 
willing  to  aid ;  or,  indeed,  that  she  might  be  able  to  obtain,  at 
least  in  large  part,  the  necessary  service  of  officers  and  attend- 
ance of  witnesses  by  some  other  means  than  the  advance  of 
fees  therefor  by  her  counsel.  While  the  fact  of  poverty 
might,  in  connection  with  other  facts  and  circumstances,  be 
evidentiary  as  to  the  true  understanding  or  agreement  be- 
tween client  and  attorney,  it  is  of  no  such  conclusive  or  ir-^ 
resistible  effect  as  contended  for  by  appellants,  and  we  cannot 
say  that  the  court's  conclusion  as  to  whether  there  did  exist  a 
champertous  agreement  in  this  case  can  be  set  aside. 

The  trial  of  this  action  was  pervaded  by  much  of  confusion, 
and  the  instructions,  many  of  which  were  excepted  to  and  as- 
signed as  error,  very  imperfectly  presjented  to  the  jury  the  is- 
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sues  upon  which  they  were  to  pass  by  answers  to  the  different 
questions.  Over  and  over  again  the  jury  were  instructed  to 
answer  questions  one  way  or  another,  accordingly  as  they 
adopted  the  "claim  of  the  plaintiff"  or  "the  claim  of  the  de- 
fendants;" thus,  as  counsel  for  the  appellants  argues,  very 
obviously  indicating  to  the  jury  the  tendency  of  either  answer 
in  its  ultimate  effect  upon  the  respective  parties.  This  method 
of  instruction  is  not  to  be  approved.  The  jury  should  be  held 
as  nearly  as  possible  to  the  abstract  questions  of  fact,  as  has 
been  said  in  so  many  cases,  unguided  by  any  suggestion  of  the 
interest  of  either  party.  Nevertheless,  it  is  of  course  true 
that  the  ordinary  jury  will,  in  the  great  majority  of  cases, 
appreciate  the  effect  of  an  answer,  and  not  every  intimation 
from  the  court  from  which  they  might  draw  inferences  is  to  be 
held  so  prejudicial  as  to  necessitate  reversal.  In  the  present 
case  there  could  be  little,  if  any,  doubt  that  the  jury  must 
have  understood  the  effect  of  their  answers  without  any  sug- 
gestion other  than  the  knowledge  of  the  issues  necessarily  ob- 
tained by  them  in  the  course  of  the  trial.  So  that,  with  some 
hesitation,  we  have  concluded  that  reversal  need  not  neces- 
sarily result  from  the  manner  of  describing  the  issues  above 
mentioned ;  nor  because  in  his  instructions  with  reference  to 
the  second  question  the  court,  as  appears  at  least  by  the 
record,  reversed  the  parties  and  ascribed  the  plaintiff's  conten- 
tion to  the  defendants,  and  the  defendants'  to  the  plaintiff. 
Other  criticisms  of  the  instructions  present  no  questions  of 
law  of  general  interest  to  warrant  preservation  of  their  dis- 
cussion in  an  opinion.  We  shall  merely  mention  such  as  we 
deem  prejudicially  erroneous. 

On  the  second  question  the  court  instructed  that  if  the  jury 
answered  the  first  question  "No"  they  must,  in  his  opinion, 
answer  the  second  question  "Yes."  This  was  erroneous,  be- 
cause included  in  the  second  question  was  not  merely  the  con- 
crete issue  whether  plaintiff  signed  the  deed  in  consideration 
of  $50,  or,  aa  an  alternative,  upon  the  defendants'  promise  to 
pay  over  to  her  proceeds  of  some  sale,  but  also  the  question 
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whether,  if  the  latter  contract  were  made,  it  included  a  prom- 
ise to  pay  proceeds  of  personal  property.  After  careful  exam- 
ination of  plaintiffs  testimony  we  are  convinced  that  it  in  na 
wise  supports  this  latter  element;  but,  even  if  it  might  be 
considered  so  ambiguous  as  to  warriint  an  inference  that  the 
defendants'  promise  did  include  proceeds  of  personal  prop- 
erty, it  by  no  means  followed  that  the  jury  must  find  that  it 
did  so  merely  because  they  found  that  plaintiff  did  not  acoept 
the  $50  in  full  payment  for  her  signature  to  the  deed. 

The  instruction  with  reference  to  the  fourth  question  was 
erroneous  in  that  it  incorrectly  understated  the  amount  con- 
tended for  by  appellants. 

The  instruction  with  reference  to  the  fifth  question  so 
entirely  confused  defenda!Qts'  claim  that  a  certain  team  of 
the  agreed  value  of  $500,  in  the  proceeds  of  which  plaintiff 
should  have  no  interest,  was  included  in  the  sale  at  a  gross 
price  of  $2,800,  that  we  can  feel  no  assurance  that  the  jury 
intelligently  passed  thereon. 

As  to  the  sixth  question  the  amount  was  obviously  increased 
some  $20  by  instructing  the  jury  to  find  the  reasonable  value 
of  certain  personal  property,  when,  imder  the  alleged  contract, 
defendants  were  to  account  only  for  the  proceeds  thereof  on 
sale,  the  amoimt  of  which,  as  also  the  fact  of  sale,  was  estab- 
lished by  undisputed  evidence. 

The  most  serious  difficulty  we  have  encountered  in  reaching 
a  conclusion  that  the  rights  of  the  parties  can  in  any  wise  be 
determined  from  this  verdict  arises  from  certain  remarks  of 
plaintiff's  counsel  in  the  course  of  his  argument  to  the  jury. 
The  most  serious  are  as  follows :  "But,  gentlemen,  remember 
that  this  is  a  poor  woman,  as  brought  out  by  the  evidence." 
Upon  objection  being  raised  to  this  the  court  ruled  that  it  was 
not  proper,  and  that  poverty  was  not  proper  to  be  considered 
or  commented  on  to  the  jury  at  all.  Again,  counsel  asserted 
that  "$500  of  the  indebtedness  was  not  honest  indebtedness." 
There  was  no  evidence  whatever  to  impugn  the  integrity  of 
any  $500  claim  which  the  defendants  made  against  the  prop- 
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erty.  This  -was  objected  to  and  exception  reserved,  but  no 
ruling  made  by  the  court.  Again,  counsel  industriously  called 
the  attention  of  the  jury  to  a  brother  of  the  defendants,  who, 
it  was  claimed,  was  a  notoriously  disreputable  person  in  the 
community,  but  who  had  no  relation  to  the  case  whatever  so 
far  as  any  evidence  disclosed.  This  also  was  objected  to  and 
exception  reserved,  but  no  ruling  or  criticism  was  made  by 
the  court  It  is  difficult  to  account  for  such  utterances  upon 
any  theory  save  a  purpose  to  prejudice  and  inflame  the  jury 
against  defendants  and  thus  to  divert  them  from  their  duty 
of  fair  and  judicial  consideration  of  the  evidence.  Were 
there  no  other  error  found,  it  might  be  a  serious  question 
whether  such  conduct  of  itself  must  not  subject  the  client  to 
the  burdens  of  reversal  and  new  trial ;  but,  as  other  errors  have 
already  been  pointed  out,  we  need  not  definitely  declare  a  con- 
clusion on  that  question.  We  may  content  ourselves  with 
emphasizing  our  disapproval  of  efforts  on  the  part  of  counsel 
to  pervert  a  verdict  from  a  judicial  declaration  of  the  facts  es- 
tablished by  the  evidence,  to  an  expression  of  sympathy  for 
or  indignation  against  one  or  other  of  the  parties. 

All  of  the  errors  thus  far  commented  upon,  except  possibly 
those  with  reference  to  misconduct  of  counsel,  it  wiU  be  ob- 
served, could  have  no  effect  upon  the  verdict  or  judgment 
save  by  way  of  enhancement  of  the  recovery  by  inclusion 
therein  of  proceeds  of  personal  property  upon  the  farm,  and 
the  prejudicial  effect  of  the  remarks  of  counsel  may  well  be 
believed  to  have  been  measured  by  some  excessive  allowance. 
EocTcB  V.  Sprangers,  113  Wis.  123,  87  K  W.  1101,  89  K  W. 
113.  It  is,  of  course,  highly  desirable  that  litigation  should 
be  terminated,  and,  if  the  prejudicial  effect  of  errors  can  be 
obviated  by  diminution  of  the  amount  of  the  recovery,  justice 
and  the  interests  of  both  parties  will  thereby  be  promoted. 
We  think  it  plain  from  an  examination  of  plaintiff^s  evidence 
that  she  nowhere  testified  that  defendants  agreed  to  account 
for  or  pay  to  her  proceeds  of  any  personal  property ;  that  the 
utmost  of  her  contention  was  that  they  were  to  pay  her  pro- 
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ceeds  of  sale  of  the  real  estate  after  deducting  the  mortgages 
thereon  and  a  commission  of  $100.  She  also  concedes  that 
the  $50  paid  to  her  was  by  way  of  advancement  upon  this 
agreement  Neither  is  there  substantial  dispute  as  to  the 
amount  allowed  by  Sehripg,  the  purchaser,  for  personal  prop- 
erty in  the  gross  payment  of  $2,800  upon  the  purchase  from 
the  defendants  of  the  farm  and  certain  personal  property. 
We  have  concluded,  therefore,  that  the  finding  of  the  jury  that 
the  defendants  did  not  procure  plaintiffs  signature  to  the 
deed  for  the  payment  of  $50,  but  for  a  promise  to  account  for 
'  the  surplus  proceeds  of  the  real  estate,  is  not  so  shown  to 
have  been  prejudicially  affected  by  any  of  the  errors  that  it 
must  be  set  aside,  and,  assuming  such  basis,  that  substantial 
justice  will  be  accomplished  if  all  considerations  of  personal 
property  be  eliminated  from  the  recovery.  The  defendants 
confessedly  received  $2,800.  The  mortgages  upon  the  real 
estate  at  the  time  of  said  sale  amounted  to  $1,636.16.  The 
personal  property  transferred  to  Sehring  in  the  sale,  of  which 
there  is  any  definite  proof  either  of  identity  or  value,  was  a 
team  of  horses  at  an  agreed  value  of  $500  and  other  specified 
property  aggregating  $134.  There  may  have  been  some  other 
personal  property,  which  had  belonged  to  Moses  Lyttle  and 
passed  to  Sehring,  but  we  fail  to  find  any  evidence  which 
could  have  supported  a  verdict  as  to  what  that  property  was, 
or  as  to  its  value.  The  burden  of  proof  to  establish  any  such 
deduction  from  the  conceded  $2,800  gross  price  was  upon  the 
defendants;  hence  no  deduction  therefor  could  be  allowed. 
These  two  amoimts,  aggregating  $2,270.16,  left  as  surplus 
proceeds  $529.84,  from  which  defendants  were  entitled  to  de- 
duct their  $100  commission,  the  $50  paid  plaintiff,  and  $2 
for  an  abstract,  aggregate  $152,  leaving  $377.84  as  net  pro- 
ceeds of  the  real  estate  at  the  time  of  the  sale,  August  11, 
1904 ;  interest  thereon  to  date  of  judgment  would  be  $44.08, 
making  total  recovery  $421.92.  Certain  other  expenditures 
claimed  to  have  been  made  by  defendants  in  connection  with 
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said  sale^  such  as  traveling  expenses  and  compensation  to  a 
subagent,  would  clearly  fall  within  and  be  compensated  by 
their  agreed  commission  of  $100.#  If  it  be  contended  that 
plaintiff's  evidence  is  ambiguous  as  to  whether  the  deduction 
from  the  sale  price  of  the  land  was  to  be  merely  the  mortgages 
upon  the  land  or  all  indebtedness  from  her  husband  to  the  de- 
fendants, that  must  be  deemed  immaterial  because  of  the  fact 
conceded  by  the  defendants  that  they  agreed  to  apply  $250, 
allowed  Moses  Lyttle  as  the  price  of  his  team,  upon  such 
indebtedness,  which  would  have  satisfied  all  of  the  debts  other 
than  those  secured  by  real-estate  mortgages.  We  are  per- 
suaded that  a  reduction  of  plaintiff's  damages  to  the  amount 
above  stated  will  eliminate  therefrom  any  prejudice  which 
can  reasonably  be  ascribed  to  the  errors  committed  upon  the 
trial. 

By  the  Court. — Judgment  modified  by  reducing  the  amount 
of  damages  as  of  its  date  to  $421.92,  and,  as  so  modified,  is 
affirmed ;  appellants  to  recover  costs  in  this  court 
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Contracts:  Construction:  Right  of  party  to  withdraw. 

From  the  terms  of  a  contract  for  the  sale  of  a  large  amount  of  prop- 
erty^ rights,  concessions,  etc.,  it  would  seem  to  have  been  un- 
certain, at  the  time  of  its  execution,  whether  the  parties  would 
be  able  to  carry  it  out.  It  provided  that  in  case  of  the  vendees' 
failure  to  fulfil  its  terms  a  certain  sum  paid  by  them  at  de- 
livery of  the  contract  should  be  forfeited  to  the  vendors  and 
the  contract  should  be  void,  and  that  in  case  of  the  vendors' 
failure  to  fulfil  said  sum  should  be  returned  to  the  vendees 
and  the  contract  should  be  void.  Held,  that  while  the  contract 
remained  executory  the  vendors  had  the  right,  upon  returning 
or  offering  to  return  the  sum  paid,  to  withdraw  from  the  con- 
tract and  declare  it  void. 
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Appeal  from  an  order  of  the  circuit  court  for  Barron 
county:  A.  J.  Vinje,  Circuit  Judge,    Affirmed. 

This  is  an  appeal  from  an  order  overruling  a  demurrer  to 
defendants'  answer.  The  complaint  claims  damages  on  ac- 
count of  breach  of  contract  Defendants  answered  denying 
generally  the  allegations  of  the  complaint,  and  admitting  that 
they  entered  into  a  contract  bearing  date  February  16,  1906, 
which  is  the  contract  attempted  to  be  set  up  in  the  plaintiffs' 
complaint,  but  aver  that  said  contract  was  not  signed  or  exe- 
cuted by  plaintiffs  until  the  afternoon  or  evening  of  February 
27,  1906 ;  that  it  was  signed  by  the  defendants  and  one  of  the 
plaintiffs  on  or  about  February  16, 1906,  and  left  with  an  at- 
torney to.be  delivered  when  fuUy  executed  by  plaintiffs;  that 
plaintiffs  at  the  same  time  deposited  with  the  attorney  their 
check  for  $1,000  to  be  delivered  upon  execution  of  said  con- 
tract; that  on  the  morning  of  February  28,  1906,  defendants 
failed  and  refused  to  fulfil  said  contract  and  offered  to  return 
the  $1,000 ;  that  at  the  time  defendants  failed  and  refused  to 
fulfil  and  carry  out  said  contract  the  plaintiffs  were  ready  and 
willing  to  perform  on  their  part.  The  defendants  admit  that 
their  failure  to  carry  out  the  tenns  of  the  contract  was  of 
some  damage  to  the  plaintiffs,  but  allege  that  by  the  terms  of 
the  contract  defendants  were  authorized  and  entitled  to  so 
fail  and  refuse  to  fulfil  the  terms  of  the  contract  without 
being  subject  to  the  payment  of  damages,  if  any  were  sus- 
tained by  plaintiffs  by  reason  of  such  failure  and  refusaL 

The  contract  provided  for  the  sale  by  the  defendants  to 
plaintiffs  of  certain  property  and  their  interests  in  certain 
contracts  and  certain  concessions  from  the  government  of  the 
United  States  respecting  lumbering  rights  on  Indian  reserva- 
tion lands  in  Sawyer  county,  Wisconsin,  and  also  certain 
property  inventoried  and  belonging  to  the  defendants.  The 
contract  recites  that,  under  rul^  and  regulations  approved 
by  the  President  of  the  United  States,  the  defendants  were  au- 
thorized to  purchase  and  manufacture  into  lumber  timber  on 
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the  Lac  Court  Oreilles  Indian  reservation,  Sawyer  county, 
Wisconsin,  under  said  rules  and  regulations,  and  agreed  to 
«ell  and  assign  to  plaintiffs  all  their  interest  in  said  conces- 
sions and  property,  which  property  is  specified  in  said  con- 
trsLCty  and  also  assist,  in  all  reasonable  ways,  the  approval  of 
the  United  States  government  to  the  transfer,  and  consent  to 
the  use  of  their  rights  and  names  in  the  purchase  of  timber 
for  the  benefit  of  the  plaintiffs  until  such  approval  was  ob- 
tained from  the  government  authorities.  The  defendants, 
bjr  the  terms  of  said  contract,  agreed  to  assign  to  the  plaintiffs 
all  their  rights  in  certain  sawing,  planing,  dressing,  matching, 
and  lighting  contracts  entered  upon  by  defendants,  and  the 
plaintiffs  agreed  to  assume  certain  contracts  specified.  The 
contract,  after  specifying  particularly  the  contracts  to  be  as- 
sumed and  the  property  transferred,  further  provides : 

"The  terms  and  times  of  payment  of  the  money  considera- 
tion under  this  agreement,  on  the  part  of  the  second  party, 
shall  be  as  follows:  One  thousand  dollars  ($1,000)  upon  the 
execution  and  delivery  of  this  contract,  and  the  balance,  as 
shown  by  the  invoice  herein,  on  or  before  March  firsts  1906. 
All  property,  the  subject  of  this  agreement,  not  invoiced 
herein  shall  be  paid  for  as  soon  as  invoiced,  at  the  close  of  the 
logging  season  of  1905  and  1906,  not  later  Aan  April  1, 1906. 
In  case  of  failure  of  second  party  to  fulfil  the  terms  of  this 
contract^  the  sum  of  one  thousand  dollars  paid  hereon  at  the 
execution  and  delivery  of  this  contract  shall  be  forfeited  ix) 
first  party,  and  this  contract  shall  be  void.  In  all  matters 
touching  or  relating  to  dealings  with  the  Indian  allottees, 
and  wiSi  the  United  States  government,  on  the  part  of  the 
second  party  or  for  the  benefit  of  the  second  party,  the  second 
parly  agrees  to  become  individually  and  severally  responsible 
to  the  first  party  in  like  manner  and  degree  as  the  first  par- 
ties are  held  liable  by  the  United  States  government  In  case 
of  f Silure  of  the  first  party  to  fulfil  the  terms  of  this  contract, 
the  sum  of  one  thousand  dollars,  agreed  to  be  paid  by  second 
party,  shall  be  returned  to  second  party  and  this  contract  be 
void.  First  party  agrees  to  protect  second  party  against  all 
labor  liens  on  logs  and  other  property  herein  mentioned." 
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The  court  below  overruled  the  demurrer,  and  from  the 
order  overruling  it  this  appeal  was  taken. 

For  the  appellants  there  was  a  brief  by  WicJcham  S  Farr, 
and  ^ral  argument  by  James  Wichham.  They  contended, 
inter  alia,  that  the  provision  in  the  contract  that  it  should  be 
void  in  case  of  defendants'  failure  to  fulfil  its  terms -meant 
that  it  should  be  voidable  at  the  election  of  plaintiffs.  Ander- 
son, Law  Diet.  1092;  Helms  v.  Pabst  B,  Co.  93  Wis.  153^ 
164;  29  Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  1065,  1070,  and 
authorities  cited ;  Shenners  v.  Pritchard,  104  Wis.  287,  290  ; 
WUloughby  v.  Latvrencej  116  111.  11,  66  Am.  Rep.  758 ;  West- 
ern Bank  v.  Kyle,  6  Gill,  343 ;  Crevelmg  v.  West  End  I,  Co. 
51  N".  J.  Law,  34, 16  Atl.  184;  Clarh  v.  Jones,  1  Denio,  516^ 
43  Am.  Rep.  706 ;  Cochran  v.  Pew,  159  Pa.  St.  184,  28  Atl. 
219 ;  Webster  v.  Phoenix  Ins.  Co.  36  Wis.  67,  71 ;  Cans  v.  St. 
Paul  F.  &  M.  Ins.  Co.  43  Wis.  108,  114;  Dick  v.  Equitable 
F.  <g  M.  Ins.  Co.  92  Wis.  46,  49 ;  Biggs  v.  Palmer,  115  N.  Y. 
506,  5  L.  R.  A.  340,  and  cases  cited  in  note  on  p.  344. 

For  the  respondents  there  was  a  brief  by  James  Bobbins 
and  C.  C.  &  A.  E.  Coe,  and  oral  argument  by  Mr.  Bobbins 
and  Mr.  C.  C.  Coe.  They  argued,  among  other  things,  that  it 
is  competent  for  the  parties  to  a  contract  to  provide  for  the 
discharge  or  annulment  thereof  by  incorporating  provisions 
or  conditions  to  that  end  in  the  contract  itself,  and  may  fix 
and  limit  the  rights  and  liabilities  of  each  in  the  event  of  a 
failure  of  performance,  and  the  courts  will  enforce  contracts 
in  this  particular  precisely  as  in  other  respects  and  in  accord- 
ance with  the  rights  of  the  parties  as  they  are  thus  fixed  and 
limited.  Merriman  v.  McCormick  H.  M.  Co.  96  Wia.  600; 
Schwab  V.  Baremore,  95  Minn.  295,  104  N.  W.  10 ;  Mackey 
V.  Ames,  31  Minn.  103, 16  N.  W.  541 ;  Dana  v.  St.  Paul  Inv. 
Co.  42  Minn.  194,  44  N.  W.  55 ;  Heisley  v.  Swanstrom,  40- 
Minn.  196,  41  N.  W.  1029 ;  Joslyn  v.  Schwend,  85  Minn. 
130, 88  N.  W.  410 ;  Wahl  v.  Milwaukee,  23  Wis.  272 ;  3  Page,. 
Cont  §§  1358-1360;  Kelly  v.  Bliss,  54  Wis.  187;  Barrie 
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V.  King,  105  HI.  App.  426;  Avery  v.  Segxira  8.  Go.  Ill  La. 
891,  86  South.  967;  8  Current  Law,  844;  Wis.  M.  &  F.  Ins. 
Go.  Bank  v.  Wilkin,  95  Wis.  Ill;  Ward  v.  Am.  H.  F.  Go. 
119  Wis.  12 ;  9  Cyc  600 ;  Morrisey  v.  Broomal,  37  Neb.  766, 
56  N.  W.  883. 

EJEswiN,  J.  As  appears  from  the  foregoing  statement  of 
facts,  the  contract  in  question  was  executed  on  the  27th  day 
of  February,  1906,  and  contained  mutual  provisions  to  the 
effect  that,  in  case  of  failure  of  the  second  party  (plaintiffs) 
to  fulfil  the  terms  of  the  contract,  the  sum  of  $1,000  paid 
thereon  at  the  time  of  execution  and  delivery  should  be  for- 
feited to  the  first  party  (defendants)  and  the  contract  be  void ; 
and,  in  case  of  failure  of  the  first  party  (defendants)  to  fulfil 
the  terms  of  the  contract,  the  sum  of  $1,000  agreed  to  be  paid 
'  by  the  second  party  should  be  returned  to  the  second  party  and 
the  contract  be  void.  These  provisions  are  clear  and  unambig- 
uous, and  we  see  no  escape  from  the  conclusion  that  the  paliies 
intended  just  what  they  said.  It  also  appears  quite  clearly 
from  the  provisions  of  the  contract  that  the  parties  advisedly 
put  these  stipulations  into  the  contract  The  $1,000  deposited 
by  plaintiffs  at  the  time  of  execution  of  the  contract  wds  to 
be  applied  upon  the  purchase  price  and  the  balance  paid  on 
March  1, 1906.  The  subject  matter  of  the  contract  involved 
a  large  amount  of  properly,  contracts,  rights,  and  liabilities, 
which  by  the  terms  of  the  contract  were  to  be  assumed  and 
transferred  to  the  plaintiffs,  and  which  involved  certain  con- 
cessions, and  it  would  seem  from  the  terms  of  the  contract 
that  at  the  time  of  its  execution  it  had  not  been  definitely  de- 
termined whether  the  parties  would  be  able  to  carry  out  the 
terms  of  the  contract  as  specified.  At  least  this  may  be  fairly 
inferred  from  its  terms.  So  it  is  quite  obvious  that  the  par- 
ties to  the  contract  adopted  the  mutual  provisions  respecting 
the  terms  upon  which  it  might  be  declared  void  by  either 
party  while  it  remained  executory.  And  it  was  doubtless  con- 
Vol*  131  — 40 
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templated  that,  if  the  privilege  to  withdraw  from  the  contract 
and  declare  it  void  were  exercised  by  either  party,  it  would  be 
exercised  while  the  contract  remained  executory,  and  that  if 
the  plaintiffs  desired  to  exercise  their  option  they  oonld  do  bo 
and  forfeit  the  $1,000,  and  if  defendants  elected  to  withdraw 
from  the  contract  and  declare  it  void  they  might  do  so  before 
performance  under  it  The  case  before  us  is  not  one  where 
the  parties  had  performed  under  the  contract,  but  where  it  re- 
mained executory  and  had  not  been  performed  on  either  side 
at  the  time  the  option  to  declare  void  was  exercised. 

As  contended  by  counsel  for  appellants,  the  oontroUing  ques- 
tion in  the  case  is  one  of  construction  of  the  contract  and  in- 
tention of  parties.  Upon  the  allegations  of  the  answer  ad- 
mitted by  the  demurrer  it  is  conceded  that  the  option  on  the 
part  of  the  defendants  to  declare  the  contract  void  ai^d  return 
the  $1,000  was  exercised  on  the  28th  day  of  February,  1906, 
and  within  one  day  after  the  execution  of  the  contract  It 
was  certainly  competent  for  the  parties  thereto  to  mutually 
agree  to  the  aimulment  of  the  contract  in  the  manner  which 
the  parties  here  agreed,  and  fix  the  terms  of  such  annulment 
Here  the  parties  did  so  in  dear  and  unequivocal  terms  which 
leave  no  room  for  doubt  as  to  their  intention,  and  no  reascm 
is  perceived  why  such  agreement  should  not  be  enforced. 
3  Page,  Cont  §  1360 ;  Schwab  v.  Baremore,  95  Minn.  295, 
104  N.  W,  10 ;  Foster  v.  Henderson,  39  Oreg.  210,  45  Pac 
899 ;  Thayer  v.  Allison,  109  HI.  180.  Wh&t  the  ri^ts  of  the 
parties  under  the  contract  would  be  if  it  were  executecL  or  par- 
tially executed  on  either  side  we  need  not  determine,  because 
such  a  case  is  not  before  us. 

It  is  sufficient  to  say  that  the  answer  states  a  good  defense, 
hence  the  demurrer  thereto  was  properly  overruled. 

By  the  Court* — The  order  overruling  the  demurrer  is  af* 
firmed. 
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Johnson,  Eespondent,  vs.  St.  Pattl  &  Wbstebn  Coal  Com- 
pany, Appellant 

April  l&—ApHl  SO,  1907. 

Change  of  venue:  Jurisdiction:  Btipulation:  Damaaes:  ItemMng  in 
special  verOict:  Pleading:  Recovery  t^y  parent  for  injuries  to 
child:  Services  of  wife:  Instructions  to  jury:  Excessive  dam- 
ages. 

1.  In  an  action  by  a  tftther  for  loss  of  services  of  his  infant  son 
disabled  through  defendant's  negligence  it  was  stipulated  that 
all  issues  except  as  to  the  amount  of  damages  should  abide 
and  be  determined  by  the  result  of  an  action  by  the  Infant 
baaed  on  the  same  negligent  acts,  and  that  if  the  infant  should 
recover  in  said  action  the  parties  to  the  action  by  the  father 
should  try  and  submit  the  question  of  the  amount  of  damages 
^'in  the  above-entitled  court,"  in  which  the  action  by  the  father 
was  pending.  Afterwards,  in  the  latter  action,  defendant  filed 
an  affidavit  of  prejudice  of  the  Judge  for  the  purpose  of  ap- 
plying for  a  change  of  the  place  of  trial  or  the  calling  in  of 
another  Judge,  and  thereupon,  on  defendant's  motion,  the  cause 
was  sent  to  another  court  for  trial.  Held,  that  defendant 
could  not  be  heard  to  object  that  the  last-named  court  had  no 
Jurisdiction  to  try  the  case  because  of  the  stipulation. 

9  Itemization  of  unliquidated  damages  by  separate  questions  in  a 
special  verdict  is,  as  a  general  rule,  unnecessary;  and  the  re- 
fusal to  submit  such  separate  questions  in  an  action  for  loss  of 
services  of  an  infant  son  is  held  to  have  been  within  the  dis- 
cretion of  the  trial  court 

S.  In  an  action  for  loss  of  services,  expenses,  etc.,  by  reason  of 
plaintiff's  infant  son  having  been  disabled  through  defendant's 
negligence,  the  complaint  alleged  that  the  son  was  struck  by 
a  swinging  block  and  knocked  down  into  the  hold  of  a  vessel, 
resulting  in  a  swelling  on  his  cheek,  intense  pain,  confinement 
to  his  bed  for  six  weeks,  and  a  concussion  of  the  spine,  and 
that  the  injuries  were  of  a  permanent  nature,  etc  Held  that, 
giving  the  complaint  a  liberal  construction,  there  could  be  a 
recovery  thereunder  of  all  the  damages  which  in  law  are  con- 
sequent upon  the  breach  of  duty  alleged,  and  not  merely  of 
those  resulting  from  the  concussion  of  the  spine. 

4.  For  the  services  of  his  wife  in  nursing  his  infant  son  injured 
through  defendant's  negligence,  a  father  may  recover  an 
amount  not  exceeding  that  for  which  he  could  have  employed 
others  to  do  the  work. 
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5.  In  an  instruction  that  the  father  might  recover  for  ezpenaeB 

necessarily  incurred  in  caring  for  his  son  during  the  illnesa 
resulting  from  the  injury,  including  medical  services,  etc.,  the 
word  "caring"  was  clearly  used  as  a  synonym  for  "nursing," 
and  the  instruction  was  proper. 

6.  An  award  of  $1,000  to  a  father  for  loss  of  services  of  his  son 

during  the  four  and  three-fourths  years  of  the  latter's  minority 
remaining  after  he  was  injured  is  held  not  excessive. 

'Appeal  from  a  judgment  of  the  circuit  court  for  Douglas 
county :  A.  J.  Vlw jb,  Circuit  Judge.     A-fJirmed. 

The  defendant  appeals  from  a  judgment  for  $1,422.47 
damages  and  costs  in  an  action  by  the  plaintiff  for  loss  of  serv- 
ices of  his  infant  son  disabled  through  the  negligence  of  de- 
fendant. 

For  the  appellant  there  was  a  brief  by  Qrace  &  ^vdnaU, 
and  oral  argument  by  Oeorge  B.  Hudnall. 

Victor  LiiHey,  for  the  respondent. 

TiMiiiN,  J.  The  appellant  assigns  as  error  that  the  trial 
court  had  no  jurisdiction  of  the  cause,  basing  that  claim  upon 
the  fact  that  during  the  pendency  of  an  action  by  the  infant 
against  the  same  defendant  to  recover  for  the  same  negligent 
acts  the  parties  to  this  action  entered  into  a  written  stipula- 
tion headed  or  entitled,  "In  the  Superior  Court  of  Douglas 
County,''  and  to  the  effect  that  all  the  issues  in  this  case  ex- 
cept the  issue  as  to  the  amount  of  damages  should  abide  and 
be  determined  by  the  final  result  of  the  said  action  by  the 
infant,  and  after  said  judgment  in  the  last-mentioned  i  cause 
(if  in  favor  of  the  infant)  the  parties  to  this  cause  should  try 
and  submit,  upon  the  pleadings  and  proceedings  as  they  th^i 
stood,  the  question  of  the  amount  of  damages  in  the  above- 
entitled  court  Thereafter  the  defendant  filed  an  affidavit  of 
prejudice  against  the  judge  of  the  superior  court,  stating 
therein  that  the  affidavit  was  niade  for  the  purpoee'of  apply- 
ing for  a  change  of  the  place  of  trial  or  calling  in  some  cir- 
cuit judge  as  provided  by  sec  2625,  Stats.  (1898).     Upon  . 
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this  aflSdavit  and  motion  of  the  defendant  the  judge  of  the  su- 
perior court  sent  this  cause  for  trial  to  the  circuit  court  for 
the  same  county,  and  at  the  opening  of  the  trial  in  the  circuit 
court  defendant  objected  to  that  court  proceeding  with  the  trial 
upon  the  ground  that  it  had  not  jurisdiction  to  hear,  try,  or  de- 
termine this  cause  on  account  of  the  stipulation.  But  the  de- 
fendant, when  it  filed  the  affidavit  of  prejudice  and  moved  for 
the  change  of  venue,  itself  put  a  construction  on  the  stipu- 
lation in  question  by  which  it  is  bound.  We  cannot  presume 
that  the  affidavit  and  motion  for  change  were  not  made  in 
good  faith  under  the  belief  that  such  proceeding  was  within 
the  purview  of  the  stipulation,  and  the  defendant  cannot  now 
be  heard  to  say  that  there  was  error  in  doing  that  which  it  re- 
quested to  have  done.  We  must  hold  under  the  circumstances 
that  according  to  the  construction  placed  upon  the  stipulation 
by  the  defendant  and  acquiesced  in  by  the  plaintiflF  it  per- 
mitted a  change  of  the  place  of  trial. 

The  action  mentioned  in  the  stipulation  was  determined  in 
favor  of  the  infant,  and  there  was  therefore  nothing  to  be 
tried  in  this  cause  but  the  mere  question  of  the  amount  of 
plaintiffs  damages.  No  special  verdict  was  requested  by  the 
appellant  within  the  time  prescribed  by  sec.  2858,  Stats. 
(Supp.  1906 ;  Laws  of  1903,  ch.  390),  but  the  trial  court  did 
submit  a  special  verdict  consistiug  of  one  question  in  these 
general  words :  "What  sum  of  money  will  compensate  plaintiff 
for  the  damage  he  has  sustained  by  reason  of  the  injury  to  his 
son  V    To  which  the  jury  answered,  "$1,341." 

The  defendant  asked  for  the  submission  of  other  questions 
to  the  jury  and  assigns  error  because  of  their  refusal.  The 
first  of  these  questions  asked  for  the  fact  of  injury,  which  was 
contrary  to  the  stipulation.'  The  second,  third,  fifth  and 
sixth,  and  two  unnumbered  requests  calling  for  the  separation 
of  damages  accrued  up  to  the  time  of  trial  from  prospective 
loss  of  services  were  properly  refused  in  the  discretion  of  the 
circuit  court    The  fourth,  calling  for  the  amount  of  the  an- 
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nual  earnings  of  the  infant  paid  over  to  the  plaintiff  prior  to 
jfche  injury,  the  seventh,  asking  the  jury  to  specify  the  injuries 
which  would  cause  future  disability,  the  eighth,  asking  what 
sum  the  plaintiff  expended  for  medical  attendance  and  care, 
and  the  remaining  unnumbered  requests,  asking  the  divisicm 
or  itemization  of  the  damages  into  items  for  nursing,  medical 
attendance  past  and  prospective,  etc.,  were  all  properly  re- 
fused in  the  discretion  of  the  circuit  court  The  questions  to 
be  submitted  for  a  special  verdict  should,  of  course,  cover  the 
issuable  facts,  but  beyond  this  requirement  the  form  of  the 
questions  and  the  degree  to  which  they  should  go  into  detail 
are  laigely  in  the  discretion  of  the  trial  court  MeDougaU  v. 
Ashland  S.-F.  Co.  97  Wis.  882,  73  N.  W.  827 ;  Schumaker  v. 
Heinemann,  99  Wis.  251,  74  N.  W.  785 ;  Hehbe  v.  MapU 
Creek,  121  Wis.  668,  99  N.  W.  442.  As  a  general  rule,  no 
itemization  of  unliquidated  damages  by  separate  questions  of 
the  verdict  is  necessary.  Bleach  v.  C.  &  N.  W.  JB.  Co.  48  Wis. 
168,  3  N.  W.  113. 

The  complaint  averred  that  a  swinging  block  struck  the  in- 
fant on  the  cheek  and  knocked  him  down  thirty  feet  into  the 
hold  of  a  vessel,  where  he  remained  unconscious  for  some  time. 
It  then  enumerates  as  consequences  of  this  (1)  a  swelling  on 
his  right  cheek;  (2)  intense  pain;  (8)  confinement  to  his  bed 
for  six  weeks ;  (4)  a  concussion  of  the  spine.  These  are  fol- 
lowed by  a  general  averment  that  the  injuries  to  the  infant 
were  of  a  permanent  nature,  etc.  It  is  contended  that  under 
the  stipulation  hereinbefore  mentioned,  and  under  the  general 
rules  of  pleading  as  well,  the  plaintiff  ought  not  to  have  been 
allowed  to  recover  for  loss  of  services,  nursing,  or  medical 
expenses  resulting  from  anything  produced  by  the  injury  in 
question  except  concussion  of  the  spine.  We  do  not  so  in- 
terpret the  scope  and  meaning  of  this  pleading.  The  grava- 
men of  the  complaint  is  the  wrongful  injury  to  the  infant 
causing  disability,  causing  thereby  loss  of  services  and  ex- 
penses.    The  disability  is  not  averred  to  flow  alone  from  coa- 
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(mssion  of  the  spine,  but  from  all  that  was  done  in  knocking 
the  infant  into  the  vessers  hold.  We  therefore  perceive  no 
error  in  the  refusal  to  charge  the  jury  as  requested,  or  in  the 
charge  to  the  jury  as  given,  upon  this  construction  of  the 
complaint  We  feel  it  our  duty  under  the  law  to  give  the 
complaint  a  liberal  construction  to  sustain  it  as  a  basis  for 
recovery  of  all  the  damages  which  in  law  are  consequent  upon 
the  breach  of  duty  averred.  Hart  v.  Neillsville,  125  Wis. 
646,  104  N.  W.  699,  and  cases  in  opinion. 

Error  is  assigned  because  the  court  refused  defendant's  re* 
quest  to  instruct  the  jury  that  the  plaintiff  was  not  entitled  to 
recover  for  the  services  of  plaintiff's  wife  in  nursing  the  in- 
fant, and  also  because  the  court  did  charge  the  jury  in  such 
words  as  to  permit  the  allowance  of  this  item,  as  well  as  other 
items  for  caring  for,  nursing,  and  medical  attendance  upon 
the  infant  made  necessary  by  the  injury  in  question.  If  the 
law  r^ards  the  right  of  a  father  to  recover  for  personal  in- 
jury to  his  child  merely  from  the  viewpoint  of  his  pecuniary 
loss  of  the  services  or  wages  of  such  child,  it  would  seem  to 
follow  that  his  expense  in  restoring  or  in  attempting  to  restore 
the  child  to  a  condition  in  which  the  child  would  be  able  to 
perform  services  or  earn  wages  would  also  be  part  of  his  loss, 
and  so  we  find  it  adjudged  in  Selleck  v.  Janesville,  104  Wis. 
670,  80  N.  W.  944,  in  tiie  case  of  a  husband  suing  for  loss  of 
services  of  his  wife  caused  by  personal  injuries  to  her,  and 
where  the  legal  right  to  recover  is  analogous  to  that  in  the  case 
at  bar,  that  the  husband  may  recover  the  value  of  his  own 
services  in  necessary  attendance  upon  his  wife,  not,  however, 
exceeding  the  amount  for  which  he  could  have  employed 
others  to  do  that  work.  The  same  rule  must  apply  to  the  case 
of  a  parent  seeking  to  recover  his  damages  for  negligent  in- 
jury to  his  infant  child.  His  wife's  services  are  his.  There 
was  no  error  in  refusing  the  request  under  consideration  nor 
in  that  part  of  the  charge  permitting  the  jury  to  consider  this 
element  of  damage. 
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Objection  is  made  to  the  use  of  the  words  "caring  for  his 
son  during  the  iUness  resulting  from  the  injury."  But  we  re- 
gard this  word  "caring''  in  this  context  as  a  synonym  for 
"nursing."  It  muBt  be  understood  to  mean  the  usual  attend- 
ance upon  sick  persons  which  is  quite  often  spoken  of  as  "car- 
ing for  the  sick."  Indeed^  the  learned  counsel  for  appellant 
who  now  vigorously  criticises  the  use  of  this  word  in  the 
charge  of  the  court  himself  proposed  a  question  to  be  sub- 
mitted to  the  jury  asking  them  what  sum  of  money,  if  any, 
did  the  plaintiff  necessarily  expend  for  medical  attendance 
and  care  of  the  infant  in  curing  him  of  said  injuries.  Here, 
as  in  the  charge  of  the  court,  construing  the  word  with  refer- 
ence to  the  subject  matter  of  discussion  and  the  context,  this 
mieant  such  care  as  sick  persons  require,  which  is  but  another 
way  of  saying  "nursing." 

Allowing  for  the  loss  of  services  and  nursing,  doctor's  bill, 
and  money  paid  for  medicine,  there  was  evidence  to  support 
the  amount  of  damages  awarded.  The  period  of  the  inf  ahf  s 
minority  after  his  injury  was  four  and  three-fourths  years, 
and  deducting,  as  counsel  for  appellant  does,  $200  for  medi- 
cine and  doctor  bill,  and  deducting  $141  for  nursing,  there 
would  be  left  $1,000,  which  divided  by  four  and  three-fourths 
would  leave  about  $210  per  year  during  the  period  of  his 
minority,  which  seems  not  immoderate. 

The  motion  for  a  new  trial  was  properly  denied,  and  we 
discover  no  error  in  the  trial  below  prejudicial  to  the  appel- 
lant 

By  the  Covai. — The  judgment  of  the  circuit  court  is  af- 
firmed. 
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Fowi^SB,  Appellant^  vs.  Metzgkb  Ssia>  &  Oil  Company^ 

Respondent 
Sams^  Respondent,  vs.  Same,  Appellant 

April  15--April  SO,  1907. 

Appeal:  Trial  contrary  to  stipulation:  Consent  of  party  alleging 
error:  Compulsory  reference:  Long  account:  Appealable  orders: 
Taxation  of  costs. 

3  After  it  had  been  stipulated  by  the  parties  that  two  actions 
should  be  tried  together,  the  pleadings  were  amended  and 
new  issues  introduced.  On  suggestion  by  the  court  of  the 
difficulty  of  trying  the  cases  together,  plaintifTs  attorney  in 
one  of  them  stated  that  he  was  willing  to  have  it  tried  sep- 
arately, and  it  was  so  tried.  Held^  that  as  against  plaintiff 
there  was  no  error  in  such  separate  trial  contrary  to  the  stipu- 
lation. 

2.  Where  it  appeared  that  the  trial  of  an  issue  of  fact  required 
the  examination  of  an  account  on  one  side  containing  more 
than  600  entries  and  one  on  the  other  side  containing  nearly 
100  entries,  a  compulsory  reference  was  authorized  by  sec. 
2864,  Stats.  (1898). 

Z.  An  order  fixing  the  costs  to  be  inserted  in  a  Judgment  is  not 
appealable,  but  is  reviewable  on  appeal  from  the  Judgment  if 
the  eyidenoe  on  which  it  is  based  and  the  exceptions  thereto 
are  preserved  in  a  bill  of  exceptions. 

Appsals  from  a  judgment  and  an  order  of  the  superior 
•court  of  Douglas  county :  A.  J.  Viir  je,  Judga  Judgment  af- 
firmed; appeal,from  order  dismissed. 

This  action  was  ckHnmenoed  August  20,  1903,  to  reoover 
$2,500  upon  an  agreement  made  prior  to  November  1,  1901, 
whereby  the  defendant,  a  corporation  located  at  Toledo,  Ohio, 
agreed  to  pay  the  plaintiff,  residing  in  Superior,  for  buying 
flaxseed  for  the  defendant  at  the  rate  of  on^  cent  per  bushel, 
and  in  addition  thereto  to  pay  to  the  plaintiff  $60  per  month, 
the  plaintiff  to  forward  or  advance  on  account  of  the  defend- 
ant moneys  for  the  purpose  of  assisting  in  the  purchase  and 
binding  the  contracts.     The  complaint  alleged  that  the  plaint- 
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iff  remained  in  such  employ  until  July  1,  1903 ;  that  the  de- 
fendant failed  and  neglected  and  refused  to  pay  the  plaintiff 
the  $50  per  month  or  any  other  sum  on  or  after  November  1^ 
1901 ;  and  fliat  there  was  due  to  the  plaintiff  from  the  defend- 
ant for  such  service  $1,000,  and  also  for  moneys  so  advanced 
by  the  plaintiff  on  the  purchase  of  flaxseed  from  the  Dakota 
Elevator  Company,  for  the  use  and  benefit  of  the  defendant,. 
$1,500,  no  part  of  which  has  ever  been  repaid  by  the  defend- 
ant 

The  defendant  answered  by  way  of  admissions,  denials, 
and  counter  allegations,  and  also  by  way  of  a  counterclaim 
for  $3,755.50  as  an  alleged  balance  for  moneys  advanced  by 
the  defendant  to  the  plaintiff  in  excess  of  receipts.  The  plaint- 
iff replied  to  such  counterclaim.  Subsequently  the  complaint 
was  amended  by  increasing  the  amount  so  alleged  to  have  been 
advanced  by  the  plaintiff  from  $1,500  to  $8,500,  and  the 
prayer  for  judgment  to  $10,500.  The  answer  was  thereupon 
amended. 

It  appears  that  about  the  time  of  the  commencement  of  this 
action  another  action  was  commenced  by  the  so-called  Dakota 
Elevator  Company,  doing  business  at  Superior,  against  the 
defendant  to  recover  several  thousand  dollars  by  reason  of  the 
decline  in  the  market  of  flaxseed  between  the  times  of  sales  to 
this  plaintiff,  H.  T.  Fowler,  as  defendant's  agent,  and  the 
defendant's  refusal  to  accept  the  same,  with  storage  diaiges 
and  other  expenses,  the  Dakota  Elevator  Company  having,  as 
claimed,  sold  the  flaxseed  to  other  parties  at  a  loss  of  several 
thousand  dollars.  Issue  having  been  joined  in  that  action,  on 
April  9, 1904,  this  stipulation  wasjentered  into  by  the  parties 
to  this  action: 

"It  is  hereby  stipulated  by  and  between  the  parties  to  this 
action  first  above  entitled  shall  be  placed  up<m  the  calendar  of 
the  present  term  of  said  court,  and  stand  for  trial  at  the  same 
time  as  the  action  in  which  the  Dakota  Elevator  Company  is 
plaintiff,  and  that  both  of  these  actions  shall  be  tried  together 
at  one  and  the  same  time." 
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The  causes  came  on  for  trial  before  a  jury  May  6,  1904. 
Thereupon  it  was  attempted  to  be  proved  that  the  so-called 
Dakota  Elevator  Company  had  been  incorporated  by  amend- 
ing the  articles  of  incorporation  and  changing  the  name  of  the- 
Terminal  Storage  Company  of  Superior  to  the  Dakota  Ele- 
vator Company,  and,  being  unable  to  make  such  proof,  the 
causes  were  adjourned  to  May  9, 1904,  when  the  trial  was  re- 
sumed before  the  same  jury.  It  having  transpired  that  such 
proof  could  only  be  made  by  an  absent  witness,  the  causes 
were  continued  to  the  April  term,  1905.  The  two  actions 
finally  came  on  for  trial  August  1,  1905,  before  a  new  jury. 
Thereupon  counsel  for  the  so-called  Dakota  Elevator  Com- 
pany announced  that  he  was  unable  to  prove  such  amendment 
of  the  articles  of  incorporatton  of  the  Terminal  Storage  Com- 
pany, as  such  amendment  was  never  filed  in  the  office  of  the 
secretary  of  state  or  lie  raster  of  deeds,  and  so  he  asked  to 
amend  the  complaint  in  that  action  by  making  the  plaintiff 
named  therein  stand  as  **The  Terminal  Storage  Company^ 
doing  business  as  the  Dakota  Elevator  Company.'^  The  court 
refused  to  allow  such  amendment,  but  otherwise  allowed  the 
pleadings  in  both  actions  to  be  amended  {is  mentioned. 

On  the  suggestion  of  the  court  that  it  would  be  diflScult  to 
try  the  two  cases  together,  the  plaintiff  in  this,  the  Homer  T. 
Fowler  case,  expressed  a  willingness  to  try  that  case  by  itself, 
to  which  the  defendant  withheld  its  assent  The  court  then 
held  that  Ihe  two  cases  could  not  properly  be  tried  together  be- 
fore the  same  jury,  and  thereupon  directed  the  two  causes 
to  be  tried  separately  before  separate  juries. 

Thereupon,  and  after  the  reading  of  the  affidavit  for  refer- 
ence on  the  part  of  the  defendant  and  the  statement  of  facts 
in  lieu  of  an  affidavit  on  the  part  of  the  plaintiff,  the  court 
granted  the  defendant's  motion  for  reference  in  the  Fowler 
case,  and,  with  the  consent  of  counsel,  appointed  T.  L.  Mc- 
intosh such  referee  to  hear  proofs,  take  the  evidence,  make  his 
findings  of  fact  and  conclusions  of  law,  and  report  the  same 
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to  the  court  for  confirmation,  and  that  the  official  reporter  at-, 
tend  said  trial  as  sncL  Thereupon  this  cause  was  tried  be- 
fore the  referee,  who  made  his  findings  of  fact  and  conduBions 
of  law,  which,  after  being  modified  and  corrected,  were  con- 
firmed by  the  court,  and  from  the  judgment  entered  there(m 
in  favor  of  the  defendant  and  against  this  plaintiff  for 
$4,729.58  damages  upon  its  coimterclaim,  and  costs,  the 
plaintiff  appeals  to  this  court 

In  taxing  costs  the  clerk  of  the  trial  court  allowed  to  the 
<lefendant  witness  fees  for  its  treasurer  and  secretary,  each 
4M:7.70,  making  $96.40,  which  the  trial  court  by  order  re- 
versed and  set  aside  and  held  for  naught,  and  ordered  such 
witness  fees  to  be  thereby  fully  disallowed,  with  $10  costs  of 
motion.    From  that  order  the  defendant  appeals  to  this  court 

For  the  plaintiff  there  were  briefs  by  Ross  &  Dwyer  and 
Orace  &  Hudruill,  and  oral  ai^ument  by  Oeorge  B.  HudnaU. 

For  the  defendant  there  were  briefs  by  Luse,  PoweU  d 
Luse,  and  oral  argument  by  L.  K.  Lose. 

Cassoday,  0.  J.  1.  The  plaintiff  seeks  to  reverse  the  judg- 
ment upon  two  grounds,  neither  of  which  goes  to  the  merits  of 
the  action.  One  of  the  errors  assigned  is  that  the  court  im- 
properly ordered  the  issues  in  this  action  and  the  action  of  the 
Dakota  Elevator  Company  against  this  same  defendant  to  be 
separately  tried,  contrary  to  the  stipulation  between  the  par- 
ties made  April  9,  1904,  as  set  forth  in  the  foregoing  state- 
ment This  order  or  direction  of  the  court  to  try  the  two 
causes  separately  was  made  August  1,  1905,  nearly  sixteen 
months  after  the  making  of  the  stipulation.  In  the  meantime 
the  pleadings  had  been  amended  and  new  issues  introduced, 
especially  as  to  the  case  brought  in  the  name  of  the  Dakota 
Elevator  Company,  a  supposed  corporation,  but  the  corporate 
existence  of  which  the  plaintiff's  counsel  conceded  in  opoi 
court  he  was  unable  to  prove.  Besides,  when  the  trial  court 
suggested  the  difficulty  of  trying  the  two  cases  togedier,  coun- 
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sel  for  the  plaintiff  stated  to  the  court:  *^e  are  willing  to- 
try  this  case  by  itseK — the  Homer  T.  Fowler  case.*'  Again, 
the  court  expressed  a  willingness  '^to  proceed  with  the  trial  of 
either  case  separately  before  the  jury  impaneled  to  try  the 
action  generally^  if  the  parties  shall  consent;  otherwise  the 
court  will  discharge  the  jury  and  impanel  a  jury  in  each  case 
separately."  Thereupon  the  same  counsel  for  the  plaintiff 
stated:  'The  plaintiff  is  willing  to  go  ahead  with  the  same 
juiy  in  the  case  of  Homer  T.  Fowler  against  the  Metzger  Seed 
&  OH  Co"  The  only  objection  came  from  counsel  for  the 
defendant^  and  he  is  in  no  position  to  assign  error  on  that 
ground,  and  he  does  not»  We  must  hold  that  there  was  no  re- 
versible error  in  trying  this  action  by  itself  and  separately 
from  the  other. 

2.  The  only  other  error  assigned  by  the  plaintiff  is  in  grant- 
ing the  motion  of  the  defendant  for  a  compulsory  reference. 
The  court  is  authorized,  upon  the  application  of  either  party 
or  of  its  own  motion,  to  direct  a  reference  whenever  the  trial 
of  an  issue  of  fact  requires  the  examination  of  a  long  account 
on  either  side.  Sec.  2864,  Stats.  (1898).  The  affidavit  on  the 
part  of  the  defendant  for  the  reference  states,  among  other 
things,  in  effect,  that  the  trial  of  this  action  will  require  the 
examination  of  a  long  account  on  each  side  of  the  case;  that 
the  plaintiff  had  been  examined  imder  sec  4096  and  his  depo- 
sition taken^  and  at  that  time,  in  obedience  to  a  subpoena  and 
order,  he  produced  before  a  court  commissioner  his  books  of 
account  and  copy  books,  containing  copies  of  letters,  state- 
ments of  both  purchases  and  shipments  of  flax  to  the  defend- 
ant in  November  and  December,  1901,  and  entries  in  rela- 
tion to  the  flax  alleged  to  have  been  purchased  for  the  defend- 
ant and  not  shipped ;  that  ihe  items  of  said  account  necessary 
to  examine  in  the  case  relate  to  separate  entries  of  over  sixty^ 
carloads  of  flax,  and  contain  the  amount  shipped,  the  price, 
weight,  commissions,  expense  charges^  in  all  covering  more 
than  500  entries;  and  that  the  trial  will  further  require  the- 
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^xaminatioii  of  an  account  kept  bj  the  defendant  oontaining 
about  sixty-five  debit  entries  and  twenty-five  credit  entries. 
The  affidavit  is  full  of  details  and  seems  to  satisfy  all  the  re- 
quirements of  the  statute.  The  application  for  the  reference 
was  addressed  to  the  sound  discretion  of  the  trial  court  .  We 
find  no  abuse  of  such  discretion  in  granting  the  reference.  The 
merits  of  the  controversy  were  not  to  be  determined  upon  such 
application.  The  making  of  the  order  of  reference  is  fully 
justified  by  the  adjudications  of  this  court  LUtlejohn  v. 
Regents,  71  Wis.  437,  443,  37  N.  W.  346;  Sutton  v.  Weg- 
ner,  74  Wis.  347,  43  N.  W.  167;  Btiggs  v.  EUes,  79  Wis. 
571,  48  N.  W.  800;  Lyle  v.  Esser,  98  Wis.  234,  239,  73  N. 
W.  1008;  Winnebago  Co.  v.  Dodge  Co.  125  Wis.  42,  103  N. 
W.  255. 

3.  The  defendant  appeals  from  the  order  disallowing  and 
striking  out  two  items  of  witness  fees  of  $47.70  each.  The 
order  so  appealed  from  fixed  the  costs  to  be  inserted  in  the 
judgment,  and,  of  course,  must  be  regarded  as  having  been 
made  before  judgment  Cord  v.  SouthweU,  15  Wis.  211; 
Hoey  V.  Pierron,  67  Wis.  262,  30  K  W.  692;  Wheeler  v. 
Russell  93  Wis.  135,  139,  67  N.  W.  43.  In  other  words, 
the  judgment  was  incomplete  until  the  costs  were  determined 
and  inserted  therein.  Id.  Such  an  order  may  be  reviewed  on 
an  appeal  from  the  judgment  itself  when  the  errors  com- 
plained of  appear  upon  the  record.  Hoey  v.  Pierron,  supra. 
But  an  order  allowing  or  disallowing  costs  is  not  reviewable 
by  this  courts  unless  the  evidence  upon  which  it  is  based  and 
the  exceptions  thereto  are  preserved  in  a  bill  of  exceptions. 
Cord  V.  Southwell,  supra;  Perkins  v.  Davis,  16  Wis.  470; 
Staie  V.  Wertzel,  84  Wis.  344,  54  N.  W.  579;  Dunbar  v. 
Montreal  River  L.  Co.  127  Wis.  130,  106  N.  W.  389.  We 
must  hold  that  the  order  in  question  is  not  appealable. 

By  the  Court. — ^The  judgment  of  the  superior  oourt  of 
Douglas  county  is  affinuied,  and  the  appeal  from  the  order 
disallowing  certain  costs  is  dismissed. 
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Fat,  EeBpondent,  vs.  Minneapolis,  St.  Paul  &  Sattlt  Stb. 
Maeie  Railway  Company,  Appellant. 

April  l&^ApHI  SO,  1907. 

Railroads:  Negligence:  Leaving  engine  standing  in  highway:  Injury 
to  traveler:  Contrilutory  negligence. 

Defendant  left  its  locomotlye  standing  partly  within  the  limits 
of  a  highway,  unattended  and  under  a  full  head  of  steam,  for 
an  unnecessary  and  unreasonable  length  of  time.  As  plaintiff, 
attempted  to  drive  past  It  the  pop  valve  suddenly  opened  and 
steam  escaped  with  considerable  noise,  causing  his  horse  to 
run  away  and  injure  him.  The  Jury  found  that  defendant  was 
negligent  in  so  leaving  the  engine  and  that  such  negligence 
was  the  proximate  cause  of  the  injury.  Held^  that  defendant 
was  liable  for  the  injury.  The  fright  of  the  horse  in  su^h  case 
was  not  caused  by  one  of  the  usual  noises  incident  to  the  ordi- 
nary operation  of  a  railway.  Crowley  v.  (7.,  8t.  P.,  M.  d  O.  R.  Co. 
122  Wis.  287,  distinguished. 
2.  It  is  not  negligence  as  matter  of  law  for  a  person  to  attempt 
to  drive  on  a  highway  across  a  railway  track  In  front  of  a 
locomotive  standing  still  thereon. 

Appeal  from  a  judgment  of  the  circuit  court  for  Polk 
ooTULty :  A  J.  Vin jb.  Circuit  Judge.     A-ffirmed. 

This  is  an  action  to  recover  for  personal  injuries  suffered 
by  the  plaintiff  by  reason  of  being  thrown  from  his  buggy. 
The  evidence  disclosed  the  following  facts:  Keller  avenue  is 
the  main  highway  in  the  village  of  Amery,  Polk  coimty,  and 
runs  north  and  soutL  The  defendant's  railroad  crosses  the 
highway  at  right  angles.  At  the  point  of  crossing  the  high- 
way is  thirty-two  feet  in  width  and  planked  for  its  entire 
widtL  The  defendant's  station  and  yards  are  just  east  of  the 
highway.  At  about  7  o'clock  p.  m.  on  the  30th  day  of  May, 
1905,  a  freight  train  from  the  east  came  into  the  village  on 
defendant's  railroad,  and  after  doing  some  switching  the  en- 
gine was  brou^t  to  a  standstill  at  the  east  side  of  Seller  ave- 
nue headed  west  The  plaintiff's  testimony  tended  to  show 
that  the  front  of  the  engine  projected  into  the  street  from  six 
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to  ten  feet  The  engine  stood  at  this  place  for  some  time,  va- 
riously estimated  at  from  fifteen  or  tw^ity  minntes  to  half  an 
hour.  There  was  evidence  tending  to  show  that  it  was  unatr 
tended  during  this  time  and  that  both  engineer  and  fireman 
were  at  a  restaurant  near  by  eating  their  supper,  but  this  was 
denied  by  the  engineer  and  fireman.  While  the  engine  was  so 
standing  the  plaintiff  approached  from  the  south  driving  a 
horse  and  riding  in  a  light  buggy  with  his  partner,  one  Tay- 
lor. He  attempted  to  cross  the  track  in  front  of  the  engine, 
and  just  as  he  was  crossing  the  pop  valve  of  the  engine  opened 
and  steam  escaped  with  considerable  noise,  and  the  plaintiff's 
horse  jumped  and  ran  away,  throwing  him  out  and  injuring 
him.    The  jury  returned  the  following  special  verdict: 

''First.  Did  the  defendant  leave  its  engine  partly  upon  the 
highway  crossing  at  the  time  and  place  in  question?  Yes. 
Second.  If  your  answer  to  question  1  is  TTes,'  then  was  de- 
fendant guilty  of  any  want  of  ordinary  care  in  so  leaving  its 
engine  ?  Yes.  Third.  If  your  answer  to  question  2  is  *Y^' 
then  was  such  a  want  of  care  on  the  part  of  the  defendant  the 
proximate  cause  of  the  injuries  complained  of  ?  Yes.  Fourth. 
Was  plaintiff  guilty  of  any  want  of  ordinary  care  that  con- 
tributed to  produce  his  injuries  ?  No.  Fifth.  If  the  court  is 
of  the  opinion  that  the  plaintiff  is  entitled  to  recover,  then  in 
what  sum  do  you  assess  his  damages  ?    $500." 

Judgment  for  the  plaintiff  was  entered  on  this  verdict^  and 
the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  F.  B.  Dorothy,  at- 
torney, and  A.  H.  Bright,  of  counsel,  and  oral  argument  by 
John  B.  Sanborn. 

For  the.respondent  there  was  a  brief  by  Kennedy  &  Yates, 
and  oral  argument  by  W.  T.  Kennedy. 

Wii!fSLOW,  J.  A  number  of  errors  are  assigned,  but  they 
all  involve  the  same  proposition,  namely,  that  a  verdict  for 
the  defendant  should  have  been  directed  because  (1)  the 
horse  was  frightened  at  one  of  the  usual  noises  arising  in  the 
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course  of  the  operation  of  a  railway,  and  (2)  because  the 
plaintiff  was  guilty  of  contributory  negligence  in  attempting 
to  cross  in  front  of  the  engine.  Neither  contention  can  be 
sustained.  The  negligence  alleged  in  the  complaint  was  that 
the  engine  was  left  in  the  highway  for  an  unreasonable  length 
of  time  while  under  a  full  head  of  steam,  and  the  jury  found 
that  it  was  so  left  and  that  such  leaving  constituted  neg- 
ligence which  proximately  caused  the  injury.  It  is  true 
that  it  appeared  that  the  horse  jumped  and  ran  because  of  the 
sudden  opening  of  the  pop  valve  and  the  consequent  escape  of 
steam,  and  that  this  is  one  of  the  usual  incidents  of  the  move- 
ment of  locomotive  engines  upon  railways.  Had  this  occurred 
while  the  engine  was  being  operated  in  the  ordinary  transac- 
tion of  railway  business  there  would  doubtless  be  no  liability. 
Cahoon  v.  C.  &  N.  W.  R.  Co.  85  Wis.  570,  55  N.  W.  900; 
Crowley  v.  C,  St.  P.,  M.  &  0.  R.  Co.  122  Wis.  287,  99  N.  W. 
1016.  But  the  engine  was  found  to  be  partially  upon  the  pub- 
lic street  when  the  valve  opened.  The  railway  company  had 
a  right  to  use  the  street  for  legitimate  railway  purposes,  but 
it  had  no  right  to  leave  its  engine  or  cars  standing  upon  the 
street  for  an  unnecessary  and  unreasonable  length  of  time  in 
such  condition  as  to  unnecessarily  endanger  the  safety  of  trav- 
elers there<m.  Bvssim  v.  M.,  L.  8.  <6  W.  R.  Co.  56  Wis.  325, 
14  N.  W.  452.  This  was  the  act  which  was  claimed  and 
found  to  be  an  act  of  negligence  proximately  causing  the  in- 
jury. The  opening  of  the  valve  and  the  escape  of  steam  was 
but  an  incident.  It  was  a  thing  shown  to  be  likely  to  happen 
when  the  engine  is  allowed  to  stand  still  for  a  time  under  a 
full  head  of  steam.  The  likelihood  that  it  would  happen 
while  the  engine  was  occupying  a  part  of  the  street  and  teams 
were  passing  was  a  matter  legitimately  bearing  on  the  ques- 
tion whether  the  act  of  allowing  the  engine  to  stand  on  the 
street  was  negligent  The  primal  act  of  negligence,  however, 
was  logically  the  unnecessary  use  of  the  street  as  a  mere  stand- 
ing place  for  the  engine  while  it  was  steamed  up  and  in  such 
VoulBl  — 41 
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a  condition  that  the  opening  of  the  pop  valve  and  the  in- 
creased probability  of  the  frightening  of  horses  was  naturally 
to  be  expected.  In  the  Crowley  CasCj  above  cited,  which  is 
somewhat  relied  upon  by  appellant,  no  such  ground  of  lia- 
bility was  pleaded,  and  for  this  reason  the  question  here  pre- 
sented was  not  denned  to  be  in  the  case. 

As  to  the  alleged  contributory  negligence,  we  cannot  say 
that  it  is  contributory  negligence  as  matter  of  law  for  a  per^ 
son  to  attempt  to  cross  in  front  of  a  locomotive  standing  still 
as  the  plaintiff  did  in  this  case.  It  was  properly  a  queetion 
for  the  jury.  Bvssian  v.  M.,  L.  8.  &  W.  U.  Co.,  supra;  Heer 
V.  Warr&nrScharf  A.  P.  Co.  118  Wis.  57,  94  K.  W.  789. 

By  the  Court. — ^Judgment  affirmed. 


Abnd,  Appellant,  vs.  Sjoblom,  Respondent 

April  15—ApHl  so,  1907. 

Note  taken  in  violation  of  statute:  Rights  of  bona  fide  holder. 

A  note  taken  for  lightning  rods,  but  not  having  on  its  face  tlM 
statement  of  such  consideration  xequired  by  cIl  438,  Laws  of 
1903,  is  vaUd  and  enforceable  in  the  hands  of  an  Innocent 
holder  for  value. 

Appbax  from  a  judgment  of  lie  circuit  court  for  Polk 
county:  A.  J.  Viwje,  Circuit  Judge.    Reversed. 

Suit  on  ordinary  promissory  note,  dated  July  26, 1906,  ne- 
gotiable in  form.  Plaintiff  gave  evidence  that  he  was  an  in- 
nocent purchaser  for  value  before  due  with  no  notice  of  any 
defense  or  invalidity.  It  was  stipulated  that  the  note  was  in 
fact  given  in  payment  for  lightning  rods  erected  upon  defend- 
ant's buildings  in  accordance  with  a  prior  written  contract 
made  by  the  defendant,  whereupon,  on  motion  of  def^idant^ 
judgment  of  nonsuit  was  entered  dismissing  the  action,  from 
which  the  plaintiff  appeals. 
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For  the  appellant  there  was  a  brief  by  Frank  B.  Dorothy, 
and  oral  argument  by  John  B.  Scmbom. 

For  the  respondent  there  was  a  brief  by  Kennedy  <6  Yates, 
and  oral  argument  by  W.  T.  Kennedy. 

DoDOE,  J.  The  constitutionality  of  ch.  438,  Laws  of  1903,^ 
as  applied  to  notes  given  for  lightning  rods,  is  settled  by  Quig- 
gle  V.  Herman,  ante,  p.  379,  111  N.  W.  479,  marking  the  dis- 
tinction from  its  application  to  patent  rights  considered  in 
J.  H.  Clark  Co.  v.  Bice,  127  Wis,  451, 106  K  W.  231. 

Appellant  contends  that  a  note  taken  in  disobedience  of  the 
statute  above  referred  to,  negotiable  in  form,  and  having  noth- 
ing upon  its  face  to  indicate  its  consideration  or  that  it  had 
been  given  in  breach  of  such  a  statute,  is  valid  and  enforce- 
able in  the  hands  of  an  innocent  holder  for  valua  This  con- 
tention is  met  by  the  respondent  by  the  assertion  that  such 
note  has  already  been  declared  to  be  void  by  this  court  in 
/.  H.  Cla/rk  Co.  v.  Bice,  supra,  at  page  468  (106  N.  W.  234), 
and  that  a  note  absolutely  void  has  no  existence  and  can  gain 
no  validity  by  its  negotiation  even  to  an  innocent  holder  for 
value  before  maturity,  and  to  this  proposition  he  cites  Chapin 
V.  Dake,  67  HI.  295;  Weed  v.  Bond,  21  Ga.  195;  Cunning- 
ham V.  Nat.  Bank,  71  Ga.  400 ;  Snoddy  v.  Am.  Nat.  Bank,  88 
Tenn.  673,  13  S.  W.  127 ;  Traders'  BamJe  v.  Alsop,  64  Iowa, 
97,  19  K  W.  863;  Bayley  v.  Taber,  6  Mass.  286;  Bridge  v. 
Hvhbard,  16  Mass.  96;  Kendall  v.  Bobertson,  12  Gush.  156, 
to  which  perhaps  he  might  have  added  Walker  v.  Ebert,  29 
Wis.  194;  Kellogg  v.  Steiner,  29  Wis.  626;  KeUer  v.  Bujh 
pold,  116  Wis.  636,  92  N.  W.  364.  We  shall  not  deem  it 
necessary  to  decide  whether  a  promissory  note  or  other  con- 
tract given  in  disobedience  of  a  statutory  provision,  where  the 
statute  is  accompanied  by  a  penalty  upon  its  disobedience,  is 
absolutely  void  in  the  absence  of  any  statute  declaring  it  so. 
That  general  subject  with  many  of  the  authorities  bearing 
upon  it  is  discussed  in  the  case  of  Laun  v.  Pac.  Mvi.  L.  Ins, 
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Co.,  ante,  p.  565,  111  K  W.  660,  also  in  Union  T.  Co.  v. 
Preston  Nat.  Bank,  136  Mich.  460,  99  K  W.  899,  and  Sond- 
heim  v.  Gilbert,  117  Ind.  71,  18  N.  E.  687.  It  ehoiild  be 
noted,  however,  that  the  question  of  the  validity  of  a  note 
given  in  defiance  of  the  statute  above  mentioned,  if  that  stat- 
ute were  valid,  was  not  the  subject  of  oonsideraticm  or  de- 
cision in  J.  H.  Clark  Co.  v.  Rice,  supra.  The  remark  that 
such  a  note  was  doubtless  void  if  the  statute  were  valid  was  a 
mere  concession  from  which  the  court  proceeded  to  consider 
the  constitutionality  of  the  statute  itself.  And  even  were  that 
an  authoritative  decision,  there  might  well  be  doubt  whether  it 
was  intended  to  declare  the  instrument  void  in  circumstances 
other  than  then  under  consideration,  namely,  as  between  the 
original  parties.  The  word  'Void''  is  often  used  in  the  sense 
of  invalid  rather  than  nonexistent 

Conceding,  for  the  purposes  of  the  discussion^  that  because 
the  giving  of  a  note  for  lightning  rods  without  red-ink  decla- 
ration of  its  consideration  upon  its  face  is  in  defiance  of  ch. 
438,  LawB  of  1903,  it  is  thereby  rendered  invalid,  as  we  have 
decided  is  a  note  executed  on  Sunday  (Howe  v.  Ballard,  113 
Wis.  375,  89  K  W.  136,  and  Brown  v.  Gates,  120  Wis.  349, 
351,  97  K  W.  221,  98  K  W.  205),  does  it  necessarily  ioVLoyr 
that  an  innocent  holder  for  value  cannot  recover  thereon  ?  It 
was  early  decided  by  this  court  that  a  negotiable  note,  invalid 
between  the  original  parties  because  given  in  defiance  of  a 
statutory  prohibition  accompanied  by  a  penalty — i.  e.  one 
given  on  Sunday,  but  dated  on  Saturday, — would  be  enforced 
in  the  hands  of  an  innocent  holder  having  no  knowledge  of  the 
illegal  fact  upon  the  ground  of  estoppel  against  the  maker  to 
assert  such  fact  Knox  v.  Clifford,  38  Wis.  651.  The  same 
principle  has  been  invoked  to  support  a  usurious  negotiable 
note  in  the  hands  of  an  innocent  holder,  although  the  statute 
declared  it  "void."  Sage  v.  McLaughlin,  84  Wis.  550,  556. 
The  general  grounds  upon  which  estoppel  in  pais  rests  are 
described  in  Marling  v.  Nommensen,  127  Wis.  363,  869,  106 
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N.  W.  844.  Hardly  anything  is  more  to  be  anticipated  than 
that  a  negotiable  note  will  be  negotiated  upon  the  faith  of 
what  appears  upon  its  face  (Loizeaux  v.  Fremder,  128  Wis. 
193, 198,  101  N.  W.  423)  ;  and  the  very  issue  of  such  paper 
without  suggestion  of  any  facts  afPecting  its  validity  must  be 
expected  by  every  reasonable  person  to  lead  any  purchaser  to 
aasuine  their  nonexistence.  The  doctrine  of  Knox  v.  Cliff  ordj 
supra,  has  been  acted  on  by  numerous  other  courts.  Cranson 
V.  0qs8,  107  Mass.  439 ;  Yinion  v.  Peck,  14  Mich.  287 ;  EaU 
V.  Parker,  37  Mich.  590,  594 ;  Johns  v.  Bailey,  45  Iowa,  241, 
245 ;  Leightman  v.  Kadetsha,  68  Iowa,  676,  12  N.  W.  736 ; 
New  V.  Walker,  108  Ind.  365,  9  N.  E.  386— the  last  case 
being  decided  under  substantially  the  same  statute  as  the  one 
now  invoked.  Other  decisions  affirming  the  validity  of  com- 
mercial paper  in  hands  of  innocent  holder,  notwithstanding, 
illegality  and  consequent  original  invalidity,  are  Union  T.  Go, 
V.  Preston  Nat.  Bamk,  136  Mich.  460,  99  N.  W.  399 ;  Trad- 
ers*  Bank  v.  Alsop,  64  Iowa,  97,  19  N.  W.  863 ;  Johnson  v. 
Meeker,  1  Wis.  436,  441 ;  Mack  v.  Prang,  104  Wis.  1,  79 
N.  W.  770 ;  Keller  v.  Schmidt,  104  Wis.  596,  602,  80  K  W. 
935.  We  feel  no  doubt  that  the  principle  of  Knox  v.  Clifford 
is  sound  and  supports  the  right  of  this  appellant  to  recover 
upon  the  facts  as  they  appeared  at  the  time  of  the  nonsuit 

Further  than  this,  our  negotiable  instrument  statute,  sec. 
1676—27,  Stats.  (Supp.  1906;  Laws  of  1899,  ch.  356),  pro- 
vides: 

"A  holder  in  due  course  holds  the  instrument  free  from  any 
defect  of  title  of  prior  parties,  and  free  from  defenses  avail- 
able to  prior  parties  among  themselves,  and  may  enforce  pay- 
ment of  the  instrument  for  the  full  amoimt  thereof  against  fdl 
parties  liable  thereon  except  as  provided  in  sees.  1944  and 
1945  of  these  statutes,  relating  to  insurance  premiums,  and 
also  in  cases  where  the  title  of  the  person  negotiating  such  in* 
strument  is  void  under  the  provision  of  sec  1676 — ^25  of  this 
act" 
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Sec  1676 — 25  applies  only  to  the  case  where  the  signer  did 
not  know  the  nature  of  the  instnunent  and  could  not  have  ob- 
tained such  knowledge  by  the  use  of  ordinary  care.  Sees. 
1944,  1945,  refer  to  a  note  given  for  an  insurance  prenuum, 
which  by  said  sections  is  required  to  bear  upon  its  face  a  dec- 
laration of  its  consideration,  and  omission  thereof  ia  penal- 
ized.  But  for  these  express  exceptions  the  provision  is  gen- 
eral that  the  innocent  holder  may  enforce  payment  for  the 
full  amount  free  from  defenses  available  between  the  original 
parties.  Such  specific  exceptions  strongly  indicate  that  no 
others  were  intended.  We  cannot  escape  the  conclusion  that 
this  statute  supports  plaintiff's  right  of  recovery. 

By  the  Oovrt, — Judgment  reversed,  and  cause  remanded 
for  new  trial. 


Shaw  and  others,  Appellants,  vs.  Wasd  and  another,  Be- 

spondents. 

April  IS—ApHl  SO,  1907. 

Waters:  Right  to  discharge  surface  water  upon  lands  of  others:  Dan^ 

ages:  Equity. 

1.  The  common-law  doctrine  as  to  the  right  of  a  landowner  to  pro- 

tect his  premises  from  surface  water  and  to  rid  the  same  there- 
of in  a  reasonable  way,  even  though  conseqaentlal  injuries 
may  thereby  be  caused  to  other  lands,  is  the  law  of  this  state, 
subject  only  to  the  limitation  declared  in  Pettigrew  v.  Evans- 
viUe,  25  Wis.  223,  that  one  landowner  cannot  rightfully  ool- 
lect  surface  water  on  his  premises  in  a  reservoir  and  then  dis- 
charge the  same  directly  upon  or  near  to  the  lands  of  another 
so  that  it  will  reach  such  lands  in  a  large  volume  to  the  Bia- 
terial  injury  thereof. 

2.  The  mere  change  of  the  surface  of  one's  premises  where  rea- 

sonably necessary  to  cause  surface  water  to  flow  therefrom  by 
the  natural  course  of  drainage,  even  to  the  extent  of  causing 
it  to  pass  to  adjoining  lands  in  a  ditch,  is  not  an  accumulation 
of  water  and  casting  of  it  upon  adjoining  land  within  the  doc- 
trine of  Pettigreto  v.  Evansville,  supra. 
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3.  Defendants'  lands  contained  a  basin  or  depression  to  which  sur- 

face waters  from  surrounding  lands  as  well  as  their  own 
flowed  and  in  which,  under  natural  conditions,  such  waters 
were  to  some  extent  retained  except  when,  in  periods  of  drouth, 
they  evaporated  or  were  absorbed  into  the  ground.  When 
the  waters  in  the  basin  reached  a  certain  height  they  oyer- 
flowed  through  an  old  ditch  or  draw  across  defendants'  lands 
and  the  lands  of  others  (including  plaintiffs)  to  a  creek  some 
distance  away.  Held,  that  defendants  had  the  legal  right  to 
prevent  such  accumulation  and  retention  of  surface  waters  on 
their  land  by  causing  the  same,  by  such  means  as  were  reason- 
ably necessary — such  as  the  digging  of  a  ditch  or  the  deepening 
of  the  existing  one, — ^to  flow  in  the  natural  course  of  drainage 
to  and  upon  adjoining  lands,  and  for  injuries  to  other  lands 
caused  by  their  so  preventing  subsequent  accumulation  of  sur- 
.  face  water  on  their  own  lands  they  are  not  liable. 

4.  If  there  was  any  liability  in  such  a  case  for  injuries  to  the  lands 

of  plaintiffs  caused  by  the  discharge,  at  the  time  of  opening  a 
ditch  into  the  basin,  of  the  waters  then  accumulated  therein, 
which  passed  to  plaintiffs'  lands  across  the  lands  of  others  in 
an  artlflcial  drain  for  which  defendants  were  not  responsible 
and  at  a  time  when  plaintiffs  were  in  the  attitude  of  assenting 
to  the  existence  of  such  drain  and  ditch  as  a  town  drain,  such 
liability  is  not  an  independent  ground  for  equitable  interfer- 
ence nor  enforceable  in  an  actlpn  to  compel  a  restoration  of  the 
former  condition. 

Appeal  from  a  judgment  of  the  coimty  court  of  Jefierson 
county:  Geobge  Gbimm,  Judge.    Afflrmed. 

Equitable  action  for  a  mandatory  injunction  compelling 
defendants  to  close  up  a  ditch  made  to  drain  surface  water 
from  their  lands  whereby  it  flowed  by  way  of  adjoining  lands 
to  the  lands  of  appellants,  and  to  recover  damages. 

The  facts  as  found  by  the  court  are  as  follows : 

"1.  That  the  pUintiffs  are  owners  in  common  of  the  N.  W. 
%'  of  section  30  and  other  lands  in  the  town  of  Cold  Spring, 
and  of  the  E.  1/2  of  the  S.  W.  14  of  the  S.  E.  ^A  of  section  24, 
in  the  to^vn  of  Koshkonong,  all  in  said  Jefferson  county ;  and 
that  the  defendant  John  Kyle  is  the  owner  of  the  S.  W.  %'  of 
said  section  24,  and  the  defendant  Michael  Ward  is  the  owner 
of  the  west  Vo  of  the  N.  W.  %  of  section  25  in  said  town  of 
Koshkonong;  and  that  said  parties  have  been  the  owners  and 
occupants  respectively  of  said  lands  for  more  than  five  years 
prior  to  the  commencement  of  this  action. 
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"2.  That  there  is  a  natural  reservoir  or  pond  covering  from 
five  to  fifteen  acres  of  land,  about  one  half  of  which  is  in  the 
S.  W.  comer  of  said  one-fourth  section  owned  by  the  defend- 
ant Kyle^  and  the  other  half  in  the  northwest  oomer  of  said 
eighty  acres  owned  by  the  defendant  Ward. 

'^3.  That  said  reservoir  or  pond  is  in  the  center  of  a  basin 
of  several  hundred  acres  of  land  surrounded  by  uplands  slop- 
ing towards  said  basin. 

"4.  The  natural  outlet  for  the  waters  accumulating  in  said 
basin  is  southeasterly  from  said  lands  owned  by  the  defend- 
ants across  the  land  owned  by  the  plaintiffs  in  the  town  of 
Cold  Springy  and  into  Galloway  credb 

^^5.  That  the  lands  of  the  defendants  lie  approximately 
thirty-seven  feet  higher  than  said  Galloway  creek,  and  fifteen 
feet  higher  than  the  town-line  road  between  the  towns  of 
Koshkonong  and  Cold  Spring. 

"6.  That  for  many  years  prior  to  the  injury  complained  of 
in  this  action  there  existed  an  artificial  ditch  running  from 
said  reservoir  or  pond  southeasterly  substantially  upon  the 
line  of  the  ditch  or  drain  now  complained  of,  and  had  prior  to 
the  construction  of  the  new  ditdi  to  a  considerable  extent 
filled  up  through  natural  sources. 

"7.  That  said  reservcnr  or  pond  when  filled  from  melting 
snow  or  heavy  rains  to  a  depth  in  excess  of  one  foot  would 
overflow  down  and  along  said  old  ditch  and  upon  the  course 
of  said  new  ditch,  but  that  said  old  ditch  was  not  of  sufficient 
depth  to  entirely  drain  said  pond  or  reservoir,  but  would  leave 
the  water  therein  to  a  depth  of  about  one  foot  to  soak  into  the 
soil  or  evaporate. 

"8.  That  prior  to  the  construction  of  said  new  ditch  said 
pond  dried  out  only  during  periods  of  long-continued  drouth. 

'^9.  That  the  plaintiffs'  twenty-acre  tract  in  said  section  is 
about  four  feet  lower  than  said  reservoir  and  basin,  but  that 
it  is  marsh  land  and  was,  prior  to  the  construction  of  the  ditch 
complained  of,  at  times  to  a  large  extent  covered  by  water. 

"10.  That  near  and  east  of  said  reservoir  or  pond  there  was 
a  smaller  depression  located  upon  the  land  of  the  defendant 
Kyle. 

"11.  That  prior  to  the  constructito  of  the  ditch  herein  com- 
plained of,  to  wit,  in  the  spring  of  1903,  the  defendant  Ward 
proceeded  to  clean  out  and  deepen  the  said  old  ditch  upon  the 
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lands  of  the  defendant  Kyle,  oommencing  at  the  east  boimd- 
Aiy  line,  and  did  clean  out  and  deepen  the  same  up  to  said 
little  pond ;  that  one  Chesebro,  owning  marsh  land  adjoining 
said  twenty-acre  tract  of  the  plaintiffs  in  said  section  24  and 
between  which  lands  said  old  ditch  ran,  complained  in  person 
to  said  Ward  that  cleaning  and  deepening  of  said  old  ditch 
was  injuring  his  ifiarsh  by  carrying  an  unusual  amount  of 
water  thereon;  and  that  thereupon  it  was  agreed  between  said 
Ward  and  Chesebro  to  stop  work  until  a  drain  could  be  con- 
structed by  authority  of  the  town  board. 

"12,  That  thereafter,  to  wit,  on  the  20th  day  of  June,  1908, 
application  was  duly  made  to  said  town  board  to  lay  out  and 
construct  a  town  drain  upon  the  line  of  the  ditch  or  drain 
herein  complained  of,  and  that  on  the  81st  day  of  July,  1908, 
said  town  board  made  an  order  for  the  laying  out  of  said  ditch 
or  drain,  and  on  the  19th  day  of  August,  1908,  filed  the  usual 
maps  and  surveys  together  with  an  order  assessing  the  bene- 
fits and  damages  of  the  respective  parties,  etc 

"18.  That  there  was  assessed  to  the  plaintiffs  herein  upon 
their  said  twenty-acre  tract  of  marsh  the  sum  of  $74.06  as 
benefits. 

"14.  That  said  plaintiffs  ^^reafter  themselves  dug  and 
constructed  a  large  section  of  said  ditch  or  drain  so  laid  out 
by  said  town  board,  and  herein  complained  of,  which  adjoined 
iheir  lands,  and  were  paid  therefor  by  a  town  order  in  an 
amount  a  little  less  than  the  benefits  assessed  against  their 
said  lands,  and  which  money  so  paid  to  them  was  collected 
from  them  through  the  tax  list. 

"15.  That  said  ditch  or  drain  herein  complained  of  was  sub- 
stantially completed  from  the  town  line  between  the  towns  of 
Koshkonong  and  Cold  Spring,  up  to  and  beyond  the  plaintiffs' 
said  twenty-acre  tract,  and  up  to  and  into  the  lands  of  the  de- 
fendant Kyle,  during  the  summer  and  fall  of  1908,  but  that  it 
was  not  fully  extended  into  said  reservoir  or  pond  and  to  its 
western  limit  until  the  spring  of  1904. 

"16.  That  prior  to  the  commencement  of  this  action  said 
ditch  or  drain  had  completely  emptied  said  reservoir  or  pond 
on  defendants'  lands  and  that  the  area  formerly  occupied  by  it 
has  become  plough  land  suitable  for  general  farming  purposes 
and  that  the  digging  of  the  west  end  of  said  ditch,  by  which 
said  pond  was  finally  emptied,  was  done  by  the  defendants. 
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"17.  That  the  spring  and  summer  seasons  of  1904  and  190& 
were  nnusually  wet,  i.  e.  that  there  was  an  unusual  amoimt 
of  rainfall. 

"18.  That  by  reason  of  the  completing  of  said  town  dtain 
into  said  reservoir  or  pond  and  by  reason  of  said  exoessiye- 
rains  an  unusual  amount  of  water  passed  through  said  ditcb 
or  drain  during  the  said  season  of  1904  and  1905,  and  moie 
rapidly  than  it  would  have  passed  if  said  ditch  or  drain  had 
not  been  opened,  and  that  by  reason  thereof  plaintiffs'  lands 
in  the  town  of  Cold  Spring  lying  between  the  said  town  line 
and  said  Galloway  creek  had  thrown  upon  them  more  water 
than  a  small  ditch  therein,  leading  across  the  same,  was  able 
to  carry,  and  that  a  tract  of  about  fifteen  acres  of  marsh  land 
thereby  became  unusually  wet  and  soggy,  and  was  injured  for 
pasturing  and  other  farming  purposes. 

"19.  That  said  small  ditch  across  plaintiffs'  land  last  re- 
ferred to,  prior  to  the  spring  of  1904,  had  become  partly 
closed  up  by  cattle  walking  through  the  same  and  by  nataral 
sources,  and  that  by  reason  of  some  soil  being  carried  down 
through  said  drain  or  ditch  said  small  ditch  became  almost 
wholly  closed;  that  a  causeway  about  twelve  rods  in  lengtk 
built  across  the  fifteen  acres  on  plaintiffs'  land  last  referred 
to,  was  washed  away  and  became  useless,  and  that  by  reason 
of  the  washing  away  of  said  causeway  plaintiffs  Ic^e  the  nse 
for  pasturing  purposes  of  a  five-acre  tract  of  land  lying 
southerly  and  somewhat  higher  than  said  fifteen  acres. 

"20.  That  plaintiffs  suffered  damages  by  reason  of  the 
construction  of  such  ditch  to  their  said  lands  in  the  town 
of  Cold  Spring  and  by  reason  of  the  partial  filling  up  of  tbe 
small  ditdi  across  the  same  and  the  washing  away  of  said 
causeway  in  the  sum  of  $125,  prior  to  the  commencement  of 
this  action. 

"21.  That  by  reason  of  said  ditch  or  drain,  about  sixteen 
acres  of  plaintiffs'  twenty-acre  4ract  in  section  24  before  re- 
ferred to  were  materially  b^iefited,  to  wit,  in  the  sum  of  $5(K 
prior  to  the  commencement  of  this  action. 

'^22.  That  if  said  small  ditch  be  reopened  (the  expense  of 
which  I  include  in  my  finding  of  paragraph  20)  the  plaintiffi 
will  suffer  no  future  damages  in  excess  of  the  benefits  whid» 
will  accrue  to  their  twenty-acre  tract  in  the  town  of  Kosh- 
konong. 
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"28.  That  during  the  laying  out  of  said  ditch  or  drain  and 
during  the  construction  thereof,  of  all  of  which  plaintiffs  had 
knowledge,  they  brought  no  proceedings  to  prevent  the  same. 

"24.  After  the  greater  part  of  said  damage  had  been  done 
to  plaintiffs'  low  lands  in  die  town  of  Cold  Spring  (which  I 
find  was  in  the  spring  of  1904,  when  the  pond  was  tapped 
and  emptied  by  completing  the  ditch  as  laid  out),  to  wit^  on 
the  15th  day  of  November,  1904,  the  plaintiffs  presented  to 
this  court  a  petition  for  a  writ  of  certiorari  to  bring  up  for  re- 
view and  determination  the  proceedings  of  said. board  of 
supervisors  of  the  town  of  Koshkonong  relating  to  the  laying 
out  of  said  ditch ;  that  such  writ  was  issued  and  returned ;  and 
that  such  proceedings  were  had  thereafter,  to  wit,  on  the  27th 
day  of  April,  1905,  that  this  court  adjudged  the  proceedings 
of  said  town  board  in  laying  out  said  town  ditch  or  drain  (the 
drain  or  ditch  herein  complained  of)  to  be'nuU  and  void  for 
the  reason,  among  other  things,  that  said  board  had  not  found 
that  said  ditch  or  drain  would  conduce  to  the  public  health  or 
welfare.  ' 

"25.  That  a  notice  signed  by  the  plaintiffs,  marked  'Ex- 
hibit 8'  and  directed  to  the  defendant  Michael  Ward  and  to 
one  A.  Chesebro  and  others,  notifying  them  that  the  proceed- 
ings of  the  town  board  of  supervisors  in  laying  out  the  said 
ditch  or  drain  had  been  judicially  declared  void  and  requiring 
them  to  discontinue  said  ditch  or  drain,  was  served  on  the  de- 
fendant John  Kyle  on  or  about  the  12th  day  of  May,  1905  ^ 
that  a  similar  notice  also  signed  by  the  plaintiffs,  marked  *Ex- 
hibit  9,'  was  served  on  defendant  Michael  Ward  in  the  spring 

or  summer  of  1905." 

• 

ITpon  such  findings  it  was  concluded,  as  matter  of  law,  as 
follows : 

"The  plaintiffs  by  reason  of  participating  in  constructing 
the  ditch  and  not  preventing  its  construction  by  moving  in  a 
reasonable  time  and  before  defendants  had  expended  a  large 
amount  of  money  or  labor  are  estopped  from  recovering  dam- 
ages which  the  same  has  caused  and  from  having  equitable  re- 
lief as  prayed  for  in  the  complaint.  The  defendants  are  en- 
titled to  judgment  dismissing  the  complaint  with  costs." 

Judgment  was  entered  accordingly. 

The  cause  was -submitted  for  the  appellants  on  the  brief  of 
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L.  B.  Caswell  and  W.  H.  Rogers,  and  for  the  respondents  on 
that  of  Edwin  T.  Cass,  attorney,  and  Harlow  Pease,  of  coun- 
sel. 

Makshall,  J.  The  findings  are  somewhat  involved.  In 
the  second  paragraph  it  is  said,  there  is  a  natural  reservoir  or 
pond  covering  five  to  fifteen  acres  on  respondents'  lands,  and 
in  the  sixteenth  finding  it  is  said,  prior  to  the  commencement 
of  this  action  the  territory  formerly  covered  by  water  and  con- 
stituting the  bed  of  the  pond  had  become  dry  land  suitable  for 
agricultural  purposes.  From  the  findings  as  a  whole,  how- 
ever, it  is  quite  clear  that  this  is  the  situation:  There  is  on 
respondents'  lands  a  depression  covering  several  acres  and  of 
the  depth  of  about  one  foot,  toward  which,  under  natural  con- 
ditions, surface  water  from  a  considerable  territory,  includ- 
ing lands  of  respondents,  fiowed  and  in  which  the  same,  to 
the  level  of  a  draw  to  the  east,  was  retained,  the  surplus  en- 
tering such  draw  and  flowing  somewhat  southeasterly  to  and 
onto  lands  adjoining  on  the  east;  thence  across  the  latter  lands 
for  a  distance  of  half  a  mile  or  more  to  lands  of  appellants 
claimed  to  have  been  damaged ;  thence,  except  as  retained  on 
such  lands,  flowing  further  on  to  Galloway  creek  east  of  such 
lands.  The  water  retained  in  the  depression  or  basin  as  afore- 
said did  not  constitute  a  permanent  body.  It  was  not  fed  to 
any  extent  by  springs,  but  was  mere  surface  water  which  in 
times  of  dry  weather  disappeared  by  evaporation  or  absorp- 
tion into  the  ground.  The  damage  caused  to  appellants  bv 
discharging  the  water  accumulated  in  the  basin,  at  the  time 
the  ditch  was  opened  into  it,  was  produced  long  before  the 
fiction  was  commenced  and  at  a  time  when  appellants  were  in 
the  attitude  of  submitting  to  the  existence  of  the  improve- 
ment, and  by  the  water  reaching  their  lands  in  the  artificial 
<50urse  for  which  respondents  were  not  responsible.  If  there 
is  any  liability  for  such  damages,  under  the  circumstances,  it 
is  not  an  independent  ground  for  equitable  interference  nor 
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enforceable  in  an  action  to  compel  a  restoration  of  the  fonner 
condition,  if  a  continuance  of  the  improvement  of  respond- 
ents' lands  be  not  wrongful  as  to  appellants.  That  is  deemed 
too  dear  to  require  discussion.  For  a  considerable  period  of 
time  before  this  action  was  commenced  there  was  no  pond  of 
water  on  respondents'  lands  and  none  will  be  accumulated 
there  in  the  future  unless  the  flow  to  the  adjoining  lands  be 
prevented. 

Erom  the  forgoing  it  will  be  seen  that  the  major  purpose 
of  this  action  is  not  to  prevent  the  casting  of  a  pond  of  water, 
accumulated  on  respondents'  lands,  therefrom,  resulting  in  its 
reaching  appellants'  lands  to  their  damage,  but  is  to  compel 
the  restoration  of  the  reservoir  on  the  former's  lands  so  the 
surface  water  falling  or  flowing  thereon  will,  as  formerly,  be 
there  retained  instead  of  passing  to  the  lands  of  the  adjoining 
owners  and  thence  to  those  of  appellants. 

Thus  the  case  really  involves  the  question  of  whether  re- 
spondents have  a  1^1  right,  for  the  purpose  of  enjoying  their 
own  lands  for  the  use  the  same  are  adapted  to,  to  prevent 
surface  water  cast  thereon,  largely  from  the  premises  of 
others,  from  accumulating  and  remaining  in  the  depression 
referred  to,  by  causing  the  same  to  flow  by  the  natural  and 
necessary  course  of  drainage  to  adjoining  lands,  by  way  of 
which,  through  an  airtificial  course  for  which  respondents  are 
not  responsible,  the  same  reach  the  lands  of  appellants. 

Enough  has  been  said  to  show  that  the  doctrine  of  Petti- 
grew  V.  Evansville,  25  Wis.  223,  as  it  has  been  limited,  and 
similar  oases,  viz. :  that  one  landowner  cannot  rightfully  col- 
lect surface  water  on  his  premises  in  a  reservoir  and  then  dis- 
charge the  same  directly  onto  the  land  of  another  to  his  in- 
jury, or  onto  land  near  the  premises  of  another  so  that  it  will 
reach  the  same  in  a  large  volume  to  the  material  injury 
thereof,  do  not  fit  the  case,  but  th^  common-law  doctrine,  so 
often  approved  by  this  court,  in  respect  to  the  right  of  one 
landowner  to  defend  his  premises  against  and  rid  the  same  of 
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surface  water,  though  consequential  injuries  may  thereby  be 
caused  to  other  lands,  subject  to  the  limitation  mentioned  in 
Peitigrew  v.  EvansvUle,  supra,  governs  the  situationL 

The  following  statement  of  the  common-law  rule  early  an- 
nounced by  the  Massachusetts  court  in  Oannon  v.  Haargadon, 
10  All^n,  106,  109,  has  been  quoted  here  with  approval  on 
many  occasions : 

"The  right  of  an  owner  of  land  to  occupy  and  improve  it  in 
such  manner  and  for  such  purposes  as  he  may  see  fit,  either  by 
changing  the  surface  or  the  erection  of  buildings  or  other 
structures  thereon,  is  not  restricted  or  modified  by  the  fact 
that  his  own  land  is  so  situated  with  reference  to  that  of  ad- 
joining owners  that  an  alteration  in  the  mode  of  its  improve- 
ment or  occupation  in  any  portion  of  it  will  cause  water, 
which  may  accumulate  thereon  by  rains  and  snows  falling  oa 
its  surface  or  flowing  onto  it  over  the  surface  of  adjacent  lots, 
either  to  stand  in  unusual  quantities  on  other  adjacent  lands, 
or  pass  into  and  over  the  same  in  greater  quantities  or  in  other 
directions  than  they  were  accustomed  to  flow." 

There  is  some  language  in  Borchsenius  v.  C,  8t  P.,  M.  £ 
0.  B.  Co.  96  Wis.  448,  71  N.  W.  884,  perhaps  not  whoUy  in 
harmony  with  that  rule,  but  it  will  be  seen  that  the  opening 
lines  of  the  opinion  state  the  right  involved  quite  as  broadly 
as  it  is  stated  in  the  quoted  words.    This  is  the  language  used : 

"Surface  water  is  recognized  as  a  common  enemy,  which 
each  proprietor  may  fight  off  or  control  as  he  will  or  is  able, 
either  by  retention,  diversion,  repulsion,  or  altered  transmis- 
sion ;  so  that  no  cause  of  action  arises  for  such  interference, 
even  if  some  injury  occurs,  causing  damage." 

That  is  followed  by  the  statement,  in  effect,  that  such  gen- 
eral rule  has  its  limitation,  as  declared  in  Pettigrew  v.  Evans- 
vHUj  25  Wis.  223,  the  scope  of  which,  however,  is  not  stated 
with  perfect  accuracy.  We  shall  not  discuss  at  length  Borch- 
senius V.  C,  St.  P.,  M.  &  0.  B.  Co.,  though  will  say,  in  pass- 
ing, that  the  doctrine  of  this  court  on  the  subject  treated  is 
much  more  accurately  stated  in  other  cases.  The  right  of  a 
landowner  as  to  protecting  his  premises  from  surface  water 
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•CDrtends  to  expulsion  of  all  such  water  coming  upon  such 
premises  by  flowing  from  other  lands  or  otherwise,  and  of  re- 
pulsion as  well,  subject  to  the  precise  limitations  covered  by 
the  decision  in  the  Pettigrew  Case,  and  to  the  reasonable  exer- 
«iae  of  the  right 

The  common-law  rule  as  it  has  been  quoted  is  in  express 
terms  or  effect^  subject  only  to  the  limitation  stated,  fully  ap- 
proved in  the  following  cases :  Lessard  v.  Stram,  62  Wis.  112, 
S2  N.  W.  284;  Eeth  v.  Fond  du  Lac,  63  Wis.  228,  23  K  W. 
496;  Johnson  v.  C,  8L  P.,  M.  <&  0.  B.  Co.  80  Wis,  641,  50 
Ur.  W.  771;  Champion  v.  Crandon,  84  Wis.  405,  54  K  W. 
775 ;  Clauson  v.  C.  &  N.  W.  R.  Co.  106  Wis.  808,  82  K  W. 
146 ;  Connell  v.  Stark,  108  Wis.  92,  83  K  W.  1092. 

The  mere  change  of  the  surface  of  one's  premises  where 
reasonably  necessary  to  cause  surface  water  to  flow  therefrom 
bj  the  natural  course  of  drainage,  even  to  the  extent  of  caus- 
ing it  to  pass  onto  adjoining  premises  in  a  ditch,  is  not  under- 
stood to  be  the  accumulation  of  water  and  casting  it  upon 
jwljoining  land  within  the  doctrine  of  Pettigrew  v.  Evan^ille, 
supra,  as  will  be  seen  by  an  examination  of  the  opinions  in 
Johnson  v.  C,  8t.  P.,  M.  &  0.  R.  Co.  and  Clwuson  v.  C.  <&  N. 
W.  B.  Co. 

While  there  is  much'  authority  that  the  common-law  rule  is 
not  to  be  so  understood  as  to  permit  an  upper  proprietor  under 
any  circumstances  to  expel  surface  water  from  his  premises 
as  it  comes  thereon  in  a  stream,  it  is  considered  that  the  logi- 
cal scope  of  such  rule  and  its  reasonable  administration  ex- 
tends to  doing  so,  where  there  is  no  other  reasonable  means 
<d  the  landowner  enjoying  his  property  for  the  purposes  for 
which  it  is  adapted  and  especially  where  there  is  no  great 
damage  to  the  lands  of  others  not  avoidable  by  the  exercise 
4^  the  same  right.  That  is  to  say,  so  long  as  a  landowner  acts 
seasonably  in  ridding  his  premises  of  surface  water  the  oom- 
oion-law  rule  should  be  applied  as  it  reads,  subject  to  the  one 
exception  mentioned  in  Pettigrew.  v.  Evansville,  supra.    The 
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position  of  this  court  in  respect  to  the  matter  is  tersely  stated 
in  the  headnote  to  Johnson  v.  C,  St  P.,  M,  &  0.  R.  Co,, 
supra,  thns : 

"The  owner  of  land,  for  the  purpose  of  securing  or  protect- 
ing its  reasonable  use  and  enjoyment,  may  obstruct  or  divert 
surface  waters  thereon,  and  which  have  come  down  from 
higher  levels,  by  embankments,  ditches,  drains,  culverts,  and 
other  constructions,  and  in  doing  so  may  lawfully  hinder  the 
natural  flow  of  such  waters  and  turn  the  same  back  upon  or 
off  on  to  and  over  the  lands  of  other  owners,  without  liability 
for  injuries  ensuing  from  such  obstruction  or  diversion," 

The  court  in  the  opinion  said: 

"The  doctrine  here  sanctioned  is  that  one  proprietor  may 
turn  and  divert  surface  water  from  his  own  land  onto  the 
land  of  another,  and  such  other  proprietor  may  turn  and  di- 
vert the  same  waters  onto  the  land  of  his  adjacent  neighbor, 
and  so  on.  Each  proprietor  may  thus  pass  on  surface  water, 
and  there  is  no  remedy  except  in  doing  so." 

The  doctrine  as  above  stated  has  been  very  broadly  applied 
in  some  other  jurisdictions,  notably  in  Minnesota.  Jordan  v. 
St  Pond,  M.  <&  M.  R.  Co.  42  Minn.  172,  43  K  W.  849 ;  Shee- 
han  V.  Flynn,  59  Minn.  436,  61  N.  W.  462;  OUfillan  v. 
Schmidt,  64  Minn.  29,  66  K  W.  126;  Oftelie  v.  Hammond^ 
78  Minn.  275,  80  N.  W.  1123.  Sheehan  v.  Flynn  carried 
such  doctrine  much  farther  than  is  necessary  in  this  casa 
There  was  on  the  defendant's  land  a  depression  into  which 
surface  water  naturally  accumulated  till  it  covered  about 
twenty-four  acres,  and  to  the  depth  of  about  four  feet  at  the 
lowest  point  of  such  depression,  the  surplus  flowing  over  the 
brink  of  the  depression  and  down  a  natural  draw  off  from  the 
defendant's  land.  The  water  in  the  basin,  in  times  of  dry 
weather,  entirely  disappeared,  as  in  this  case.  The  proprie- 
tor tapped  the  basin  by  a  ditch  about  ninety  rods  long  and  of  a 
suflScient  depth  to  empty  the  reservoir  and  to  thereafter  pre- 
vent the  surface  water  from  accumulating.  By  way  of  the 
ditch  water  passed  off  from  defendant's  land  and  in  its  course^ 
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thereafter,  reached  the  plaintiff's  land,  to  its  injury  and  his 
damage  to  some  extent  The  court  held  that  un(Jer  all  the  cir- 
cumstances the  defendant  only  exercised  the  right  to  reason- 
ably enjoy  his  own  properly,  not  doing  any  unreasonable  or 
unnecessary  injury  to  the  property  of  others. 

It  is  recognized  by  some  writers,  as  perhaps  the  fact  is,  that 
this  court  has  taken  a  very  broad  view  of  the  common-law 
rule.  So  far  as  it  is  thought  that  the  court  has  gone  beyond 
such  rule  such  writers,  it  seems,  are  mistaken.  We  observe 
that  it  is  said  in  the  note  to  Qray  v.  McWiUiams,  21  L.  E.  A., 
at  page  600: 

"The  Wisconsin  court  has  reached  a  peculiar  position  on 
this  question.  While  professing  to  follow  the  so-called  com- 
mon-law rule  of  noninterference  it  has  decided  that  surface 
water  on  one's  premises,  including  that  which  has  been 
thrown  there  from  higher  land,  may  be  lawfully  drained  and 
diverted  from  such  land  to  the  land  of  another,  and  the  only 
remedy  of  the  latter  is  to  pass  it  on  to  other  lands." 

The  mistake,  it  seems,  lies,  chiefly,  in  the  idea  that  the 
common-law  rule  is  confined  to  noninterference.  Certainly 
the  doctrine  that  surface  water  is  a  common  enemy  which 
every  proprietor  may  fight  or  get  rid  of  as  best  he  may,  and 
that  "the  right  of  an  owner  of  land  to  occupy  and  improve  it 
in  such  manner  and  for  such  purposes  as  he  may  see  fit,  .  .  . 
is  not  restricted  or  modified  by  the  fact  that  his  own  land  is 
so  situated  •  .  •  that  an  alteration  in  the  mode  of  its  im- 
provement or  occupation  .  .  .  will  cause  water,  which  may 
accumulate  thereon  by  rains  and  snows  falling  on  its  surface 
or  flowing  on  to  it  over  the  surface  of  adjacent  lots,  either  to 
stand  in  unusual  quantities  on  other  adjacent  lands,  or  pass 
into  and  over  the  same  in  greater  quantities  oy  in  other  di- 
rections than  they  were  accustomed  to  flow,"  cannot  be  legiti- 
mately conflned  to  noninterference.  The  conmient  referred 
to  on  the  position  of  this  court  is  merely  the  result,  it  seems, 

of  a  too  narrow  view  of  the  common-law  rule.     Here  it  is 
Vol.  131  —  42 


658         SUPREME  COURT  OF  WISCONSIN.       [Mat 


X 


Shaw  V.  Ward,  131  Wis.  646. 


given  the  legitimate  effect,  it  is  thought,  which  the  language 
employed  to  state  it  in  Ganjwn  v.  Hargadon,  10  Allen,  109, 
suggests. 

Xo  reason  is  perceived  why  respondents  could  not  ri^t- 
fuUy  have  filled  up  the  depression  on  their  lands  preventing 
the  water  from  accumulating  thereon  and  causing  it  to  pass 
on  to  the  ©aat  and  reach  appellants'  lands  by  way  of  the  ditdi, 
or  to  have  at  any  time  opened  the  basin  into  the  draw,  or  a 
ditch  if  necessary,  to  the  east  and  emptied  the  reservoir,  being 
responsible,  if  at  all,  for  the  damages  thus  caused  to  others, 
but  not  for  damages  caused  by  the  improvement  preventing 
surface  water  from  subsequently  being  retained  on  their 
lands,  or,  at  a  time  when  the  pond  had  disappeared  by  evapo- 
ration and  absorption,  have  opened  the  basin  towards  the 
natural  draw  so  as  to  prevent  a  future  accumulation. 

From  the  foregoing  it  seems  that  the  judgment  appealed 
from  is  right  regardless  of  the  precise  ground  upon  which 
the  trial  court  based  it  Respondents  have  a  legal  right,  as  we 
have  seen,  to  rid  their  lands  of  surface  water  as  it  comes 
thereon  from  any  source  by  permitting  or  causing  tHe  same, 
by  such  means  as  may  be  reasonably  necessary,  to  flow  in  the 
natural  course  of  drainage  to  and  onto  adjoining  lands,  though 
the  same  may  by  natural  or  by  artificial  means  for  which  they 
are  not  responsible  reach  and  spread  out  over  appellants' 
lands.  In  so  doing  they  but  exercise  the  common  right  of 
every  person  to  defend  his  premises  against  surface  water.  If 
consequential  damages,  from  the  exercise  of  such  right,  occur 
to  appellants,  they  are  remediless  except  by  the  exercise  of 
the  same  right,  so  far  as  conditions  render  that  feasible,  upcm 
their  own  premises. 

By  the  Court, — The  judgment  is  afl5rmed. 
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BoYDEN  and  others,  Appellants,  vs.  Robebts  and  others,  Re- 
t     spondents. 

February  19— May  21, 1907. 

Agreement  restricting  uah  of  land:  Equitable  servitude:  Enforcement 
by  subsequent  purcluuers  inter  sese:  Notice:  '^Conveyance"  en- 
titled to  record:  Violation  of  agreement:  Maintenance  of  club- 
house, etc, 

1.  Where  an  instrument  restricting  use  was  executed  in  pursuance 

of  a  general  scheme  for  the  purpose  of  preserving  the  character 
of  real  estate  as  first-class  residence  property  "by  present  own- 
ers and  future  purchasers  of  the  same,"  the  restriction  created 
an  equitable  servitude. 

2.  Such  a  restriction  must  be  regarded  as  of  value  to  the  whole 

property  and  inserted  for  the  benefit  of  those  who  become  own- 
ers of  separate  parcels,  and  is  binding  in  equity  on  a  grantee 
of  a  portion  of  the  premises  with  notice. 

3.  Where  a  covenant  in  the  form  of  a  restriction  is  appurtenant  to 

the  land,  the  right  to  enforce  it  in  equity  passes  with  the  land. 

4.  The  doctrine  of  equitable  servitude  is  one  largely  of  intention  to 

be  deduced  from  the  agreement 

5.  The  controlling  question  in  determining  whether  an  equitable 

servitude  exists  is  whether  the  original  parties  so  intended. 

6.  The  form  of  an  agreement  used  to  create  a  restriction  in  the  na- 

ture of  an  equitable  servitude  is  not  material.  Words  of  cove- 
nant are  as  eftectual  as  words  of  grant. 

7.  The  owner  of  a  tract  of  land  with  lake  frontage,  at  the  time  of 

conveying  a  portion  thereof  and  as  part  of  the  same  transaction, 
made  an  agreement  with  the  grantee  that  the  character  of  the 
whole  tract  as  first-class  residence  property  should  be  preserved 
by  them  and  by  future  purchasers,  and  that  no  part  thereof 
should  at  any  time  be  occupied,  sold,  or  used  by  either  of  them 
or  their  heirs,  executors,  or  assigns  for  hotel,  club,  or  camping 
purposes,  or  for  any  reformatory,  charitable,  or  penal  institu- 
tion. The  agreement  provided  that  it  should  be  binding  upon 
the  respective  heirs,  executors,  administrators,  and  assigns  of 
the  parties  thereto  and  should  constitute  a  covenant  running 
with  the  land.  The  deed  made  no  reference  to  the  agreement. 
Held,  that  the  instruments,  construed  together,  impressed  upon 
the  whole  tract  and  upon  every  part  thereof  an  equitable  servi' 
tude  for  the  benefit  of  all  purchasers  and  binding  upon  all 
purchasers  having  notice  thereof,  and  that  the  specified  re- 
strictions upon  the  use  of  the  property  could  be  enforced  by 
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subsequent  purchasers  of  parcels  of  the  portion  originally  re- 
tained by  the  owner  against  other  such  purchasers  chargeable 
with  notice  of  the  agreement,  although  all  claimed  under  mesne 
conveyances  from  such  owner  containing  no  restriction  and  no 
reference  to  the  agreement. 

8.  The  restriction  being  for  the  benefit  of  all  portions  of  the  prop- 

erty, each  purchaser  took  his  portion  with  the  right  to  enforce 
the  restriction  against  other  grantees  of  portions  of  the  prop- 
erty with  notice. 

9.  No  reference  to  the  agreement  in  deeds  of  portions  of  the  prem- 

ises was  necessary  in  order  to  enable  grantees  with<  notice  to 
enforce  the  restriction  inter  seae. 

10.  Said  agreement  being  an  instrument  "by  which  the  title  to  any 

real  estate  may  be  affected  in  law  or  equity/'  was  a  "conyey- 
ance"  as  defined  in  sec.  2242,  Stats.  (1898),  and  the  record 
thereof  was  constructive  notice  to  all  subsequent  purchasers. 

11.  The  maintenance  on  said  tract  of  a  neighborhood  clubhouse  for 

social  purposes  in  connection  with  golf  grounds,  and  of  a  pier 
and  boat  landing  for  the  accommodation  of  members  and  their 
families  and  guests,  would  constitute  a  violation  of  said  agree- 
ment. \ 

[Syllabus  by  Kebwik,  J.]         ^ 

WiiTBLOw  and  Dodqe,  JJ.,  dissent 

Appeal  from  a  judgment  of  the  circuit  court  for  Walworth 
county :  E.  B.  Beldbn,  Circuit  Judge.    Affirmed. 

This  action  was  brought  to  quiet  title  to  certain  land  owned 
by  the  plaintiff  Edward  O.  Uihlein  against  claim  of  defend- 
ants that  a  restriction  existed  limiting  the  use,  created  by  a 
certain  agreement  hereafter  designated  as  the  Johnston-Weiss 
agreement  The  defendants  answered,  among  other  defenses, 
by  way  of  counterclaim,  setting  up  the  agreement  and  de- 
manding affirmative  relief  against  the  violation  thereof  by  the 
plaintiffs.  The  plaintiffs  replied  to  the  counterclaim,  and  the 
case  was  submitted  to  the  court  upon  the  pleadings,  stipulation 
of  parties,  and  depositions  of  John  Johnston,  Jr.,  and  George 
A.  Weiss.  The  facts  established  by  the  admission  of  parties 
and  the  findings  are  substantially  as  follows : 

On  May  1,  1891,  one  John  Johnston,  Jr.,  became  the 
owner  of  about  106  acres,  known  as  Forest  Glen,  situate  on 
the  north  shore  of  Geneva  Lake  in  Walworth  county,  Wiscon- 
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sin,  and  having  a  shore  line  of  about  2,000  feet,  which  tract 
included  all  the  lands  referred  to  in  the  pleadings  herein  and 
owned  by  any  of  the  parties  to  this  action.  On  October  20, 
1892,  Johnston  sold  and  conveyed  18.41  acres  of  said  land, 
being  about  700  feet  oi  the  shore,  to  George  A,  Weiss,  and  as 
a  part  of  said  transaction  Johnston  and  Weiss  entered  into 
the  following  agreement: 

"This  agreement,  made  and  entered  into  the  20th  day  of 
October,  1892,  by  and  between  John  Johnston,  Jr.,  of  the  city 
of  Chicago,  county  of  Oook,  and  state  of  Illinois,  of  the  first 
part,  and  George  A.  Weiss,  of  the  same  place,  of  the  second 
part,  witnesseth:  Whereas,  said  John  Johnston,  Jr.,  is  the 
owner  of  certain  real  estate  situated  in  section  eleven  (11), 
township  one  (1)  north,  of  range  sixteen  (16)  east,  in  the 
county  of  Walworth  and  state  of  Wisconsin,  said  property 
being  otherwise  known  as  Forest  Glen,  and  being  more  par- 
ticularly described  in  a  deed  executed  by  Joel  0.  Eockwell  to 
said  John  Johnston,  Jr.,  under  date  of  May  1,  1891,  and 
which  deed  is  recorded  in  the  recorder's  office  of  said  county, 
in  volume  eighty-one  (81)  of  Deeds,  page  590 ;  and  whereas, 
said  Johnston  has  sold  a  portion  of  said  property  to  said 
Weiss  and  is  about  to  convey  the  same  to  him  by  deed  bearing 
this  date;  and  whereas,  it  has  heretofore  been  and  is  now 
agreed  and  understood  between  said  parties  that  the  character 
of  all  of  said  property  known  as  Forest  Glen  as  first-class  resi- 
dence property  shall  be  preserved  by  the  present  owners  and 
future  purchasers  of  the  same :  Therefore,  and  in  considera- 
tion of  one  dollar  ($1)  by  each  of  said  parties  paid  to  the 
other,  the  receipt  whereof  is  hereby  acknowledged,  it  is  hereby 
covenanted  and  agreed  between  said  parties  for  themselves 
and  their  respective  heirs,  executors,  administrators,  and  as- 
signs, that  no  part  or  portion  of  said  Forest  Glen  property 
hereinbefore  mentioned  shall  at  any  time  be  occupied,  sold,  or 
used  by  them,  or  either  of  them,  or  by  either  of  their  heirs, 
executors,  administrators,  or  assigns,  for  hotel,  club,  or  camp- 
ing purposes  or  for  any  reformatory,  chariteble,  or  penal  in- 
stitution. This  agreement  shall  be  binding  upon  the  respec- 
tive heirs,  executors,  administrators,  and  assigns  of  the  parties 
hereto,  and  shall  constitute  a  covenant  running  with  the 
land." 
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Both  the  deed  from  Johnston  to  Weiss  and  the  agreement 
were  duly  signed,  sealed,  witnessed,  and  acknowledged  so  as  to 
be  entitled  to  record,  and  were  filed  for  record  in  the  office  of 
the  register  of  deeds  of  Walworth  county,  Wisocmsin,  on  the 
7th  day  of  November,  1892,  and  duly  recorded.  The  land 
referred  to  in  the  agreement  of  October  20,  1892,  as  about  to 
be  conveyed  by  said  Johnston  to  Weiss  was  the  identical  land 
described  in  the  deed  of  same  date  from  Johnston  to  Weiss, 
but  such  deed  contained  no  reference  to  the  Johnston- Weiss 
agreement  At  the  time  of  the  execution  of  said  agreement 
Geneva  Lake  was  an  attractive  and  much  frequented  summer 
resort,  and  property  situate  upon  its  shore  was  greatly  sought 
after  for  summer  residences.  After  recording  said  deed  and 
agreement  Weiss  erected  upon  the  property  conveyed  to  him 
an  expensive  summer  residence  and  thereafter  occupied  it 
during  the  summer  months  until  sold  in  September,*^  1899,  to 
plaintiff  Uihlein;  and  in  said  deed  conveying  the  premises 
was  inserted  the  following: 

"Subject  also  to  an  agreement  regarding  the  use  of  said 
property  entered  between  John  Johnston,  Jr.,  and  said  George 
A.  Weiss  on  the  20th  day  of  October,  1892,  and  recorded  in 
the  office  of  the  register  of  deeds  for  Walworth  county,  state 
of  Wisconsin,  in  volume  65  of  Mortgages,  on  page  435." 

Defendants  John  Roberts,  Jeremiah  J.  Mogg,  and  MiUc^d 
E.  Mogg  are  each  owners  of  separate  parcels  of  land  situate 
on  the  north  shore  of  Greneva  Lake,  and  formerly  constituting 
parts  of  Forest  Glen,  title  to  which  each  of  them  acquired 
through  mesne  conveyances  from  Johnston  subsequent  to  the 
execution  and  recording  of  said  Johnston-Weiss  agreement, 
but  none  of  said  conveyances  contained  any  reference  to  said 
agreement  At  the  time  of  their  purchases,  respectively,  each 
of  said  defendants  was  furnished  with  an  abstract  of  title  to 
the  premises  and  upon  each  abstract  was  shown  said  agree- 
ment Said  abstracts  were  examined  and  title  accepted  with 
full  knowledge  of  said  agreement  and  believing  it  to  be  in 
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force  and  valid.    Said  Roberts  and  Millard  E.  Mogg  had  per- 
sonal knowledge  of  said  agreement  at  the  time  of  their  re- 
spective purchases,  and  Jeremiah  J.  Mogg  was  informed 
thereof  immediately  after  the  purchase,  and  each  of  said  de- 
fendants accepted  the  same  in  good  faith  as  binding  and  re- 
garded it  as  enhancing  the  value  of  such  property.    Since  pur- 
chasing^ defendants  have  severally  improved  the  premises  at 
large  expense  by  the  erection  of  summer  residences.    On  Octo- 
ber 26,  1903,  plaintiff  Uihlein  purchased  through  mesne  con- 
veyances from  Johnston  all  that  >  remained  of  Forest  Glen 
property,  which  he  thereupon  subdivided  into  lots  and  caused 
a  plat  thereof  to  be  recorded.  Said  purchase  and  platting  were 
subsequent  to  the  purchase  and  improvements  made  by  de- 
fendants.    Upon  lot  1  in  said  subdivision  plaintiff  Uihlein 
and  the  other  plaintiffs  have  laid  out  golf  links,  and  upon  lot  3 
they  are  proposing  to  erect  a  clubhouse,  locker  house,  and  pier 
or  boat  landing,  all  to  be  used  for  dub  purposes.    Title  to  both 
of  said  lots  1  and  3  is  in  Uihlein  individually.    Other  lots  in 
Uihlein  subdivision  have  been  conveyed  to  plaintiffs  Sarah  W. 
Boyden,  Edgar  O.  Steams,  John  H.  Dawson,  and  Herbert  0. 
Brinsley,  and  none  of  them  had  his  attention  called  to  said 
agreement.  In  deed  to  Uihlein  of  Johnston,  Jr.,  tract  no  refer- 
ence was  made  to  the  agreement,  nor  in  the  deeds  from  Uihlein 
to  his  ooplaintiffs ;  and  when  making  said  purchases  Uihlein 
had  forgotten,  if  he  had  ever  known,  that  said  agreement  in 
terms  included  the  land  so  purchased.    It  is  the  intention  of 
plaintiffs  to  erect  and  maintain  the  proposed  clubhouse  on  lot 
3  as  a  neighborhood  and  social  clubhouse,  to  be  used  in  con- 
nection with  the  golf  grounds  and  for  other  social  purposes.  It 
is  not  intended  to  limit  the  membership  of  the  proposed  club 
for  whose  use  the  clubhouse  is  to  be  erected.     The  pier  pro- 
posed to  be  erected  in  front  of  lot  3  is  to  be  for  the  accommo- 
dation of  members,  their  families  and  guests.    It  is  expected 
that  during  the  summer  season  both  public  and  private  boats 
will  call  frequently  at  the  proposed  pier  for  the  purpose  of  re- 
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ceiving  and  discharging  passengers;  that  said  clubhouse  and 
grounds  will  be  in  use  for  playing  goK  and  other  social  diver- 
sions on  all  days  of  the  week,  including  Sundays;  that  boats 
calling  at  said  landing  will  announce  their  approach  by  whis- 
tle; that  private  boats  bringing  members  or  guests  will  fre- 
quently tie  up  at  said  landing  while  the  passengers  are  en- 
gaged in  play ;  and  that  such  coming  and  going  and  lying  to 
of  steamboats  will  cause  more  or  less  noise,  disturbance,  and 
the  emission  of  smoke  in  the  vicinity ;  and  that  such  proposed 
use  of  the  premises,  or  other  use  thereof  for  club  purposes, 
is  objectionable  to  defendants  and  is  regarded  by  them  as  dis- 
tracting and  interfering  with  the  privacy  of  their  homes  and 
the  quiet,  seclusion,  and  rest  which  they  sought  in  purchasing 
and  building  the  same. 

The  conclusions  of  law  by  the  trial  court  were  in  substance 
as  follows :  The  Johnston-Weiss  agreement  did  create  a  valid 
and  binding  restriction  upon  the  use  thereafter  of  all  said 
premises  known  as  Forest  Olen.  Said  restriction  created  by 
said  agreement  constituted  and  became  a  covenant  running 
with  the  land  and  binding  upon  the  parties  thereto.  The 
record  of  said  agreement  was  notice  thereof,  and  of  said  re- 
striction therein  contained,  to  all  subsequent  purchasers  of 
said  Forest  Glen  tract  and  binding  upon  them.  The  proposed 
use  of  lot  3  in  said  TJihlein  subdivision  for  dub  purposes  is 
within  the  terms  of  said  restriction,  and  if  carried  into  effect 
would  constitute  a  violation  thereof.  The  plaintiffs  severally 
purchased  their  respective  holdings  of  land  with  notice  of, 
and  hence  subject  to,  said  restriction.  Defendants,  as  grantees 
or  assigns  of  said  Johnston,  Jr.,  are  entitled  to  the  benefits  of 
said  restriction.  Defendants'  are  entitled  to  judgment  dis- 
missing the  complaint  and  enjoining  the  plaintiffs  from  erect- 
ing, maintaining,  or  operating  the  proposed  clubhouse  or  any 
hotel  or  other  building  or  institution  prohibited  by  said  agree- 
ment 

Judgment  was  entered  dismissing  the  complaint,  and  re- 
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straining  plaintiffs  as  prayed  in  the  C50unterclaim,  from  which 
plaintiffs  appealed  to  this  conrt^  and  assign  the  following 
errors:  (1)*  In  adjudging  that  the  defendants  are  entitled  to 
the  benefit  of  the  restrictions  in  the  Johnston-Weiss  agreement 
and  have  the  right  to  enforce  them  against  plaintiffs.  (2)  In 
finding  that  express  reference  to  the  Johnston-Weiss  agree- 
ment in  the  conveyance  from  Weiss  to  Uihlein  of  the  Weiss 
tract  rendered  the  restriction  therein  contained  binding  upon 
Uihlein  in  his  subsequent  purchase  of  a  part  of  the  Johnston 
tract.  (3)  In  finding  that  the  Johnston-Weiss  agreement  was 
an  instrument  entitled  to  record  within  the  recording  acts; 
and  that  the  record  thereof  rendered  the  contents  of  such 
agreement  notice  to  subsequent  purchasers  and  binding  upon 
them.  (4)  In  construing  the  Johnston- Weiss  agreement  to 
include  within  its  restrictions  the  neighborhood  or  social  club- 
house planned  by  plaintiffs. 

Jay  F.  Lyon,  for  the  appellants,  contended,  mter  alia,  that, 
in  order  to  enable  subsequent  grantees  from  a  common  grantor 
to  enforce  a  restriction  inter  sese,  such  restriction  must  have 
entered  into  and  formed  a  part  of  the  conveyance  to  them  from 
such  grantor;  and  that  it  is  not  sufficient  that  the  land  in  the 
hands  of  the  common  grantor  is  subject  to  a  restriction  im- 
posed thereon  in  pursuance  of  a  general  plan  or  scheme.  De 
Oray  v.  Monmouth  Beach  C.  H.  Co.  60  K  J.  Eq.  329,  335, 
24  Atl.  388 ;  Trout  v.  Lucas,  54  K  J.  Eq.  361,  35  Atl.  153 ; 
Clarh  V.  McGee,  159  111.  518,  42  N.  E.  965 ;  Sharp  v.  Ropes, 
110  Mass.  381;  Beats  v.  Case,  138  Mass.  138;  Hemsley  v. 
Marlborough  H.  Co.  62  N.  J.  Eq.  164,  50  Atl.  14;  Jeffries  v. 
Jeffries,  117  Mass.  188  (second  case)  ;  Parker  v.  Nightingale, 
6  Allen,  341 ;  Mulligan  v.  Jordan,  60  N.  J.  Eq.  363,  24  Atl. 
643 ;  Jewell  v.  Lee,  14  Allen,  145 ;  Keates  v.  Lyon,  L.  R.  4 
Ch.  App.  218 ;  Graham  v.  Hite,  93  Ky.  474,  20  S.  W.  206 ; 
Haines  v.  Finwachter  (N".  J.  Eq.)  65  Atl.  38;  Summers  v. 
Beeler,  90  Md.  474,  78  Am.  St  Rep.  446 ;  King  v.  Dickeson, 
L.  R.  40  Ch.  Div.  596,  58  L.  J.  Ch.  464,  60  L.  T.  785,  37 
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W.  R  553 ;  Lewis  v.  Ely,  100  App.  Div.  252,  92  N.  Y.  Supp. 
705. 

For  the  reepondents  there  was  a  brief  by  Frcmklin  J.  Tyr- 
rell and  Simmons,  Nelson  <&  Walker,  and  oral  argument  by 
John  B.  Simmons, 

The  following  opinion  was  filed  March  19,  1907 : 

Kerwin,  J.  The  important  question  presented  for  con- 
sideration under  the  assignments  of  error  is  the  effect  which 
should  be  given  to  the  Johnston-Weiss  agreement  set  out  in 
the  statement  of  facts  as  regards  the  property  described 
therein.  The  deed  to  Weiss  and  the  Johnston- Weiss  contract 
were  executed  contemporaneously  ^s  parts  of  one  transaction, 
and  hence  upon  familiar  principles  must  be  read  together  as 
one  instrument  Blaheslee  v.  Eossman,  43  Wis.  116;  Gill- 
mann  v.  Henry,  53  Wis.  465,  10  N.  W.  692 ;  Stapleton  r. 
Brannan,  102  Wis.  26,  78  N.  W,  181;  Security  T.  <£  L.  Im. 
Co.  V.  Ellsworth,  129  Wis.  349,  109  N.  W.  125.  Both  in- 
struments were  executed  in  pursuance  of  a  general  scheme,  as 
set  forth  in  the  agreement,  for  the  purpose  of  preserving  the 
character  of  the  Forest  Glen  property  as  first-class  residence 
property  "by  the  present  owners  and  future  purchasers  of  the 
same."  The  agreement  expressly  prohibiting  the  use  of  the 
property  for  other  purposes  named  therein  clearly  refers  to 
all  property  described,  as  well  that  retained  by  Johnston  as 
that  conveyed  to  AVeiss.  The  deed  and  agreement  were  re- 
corded in  the  office  of  the  register  of  deeds  of  the  proper 
county.  It  seems  manifest  from  the  express  terms  of  the 
agreement,  to  the  effect  that  it  should  be  binding  on  all  pur- 
chasers of  any  portion  of  the  property  and  upon  the  heirs,  ex- 
ecutors, administrators,  and  assigns  of  ea<di  party,  and  that 
the  covenant  should  run  with  the  land,  that  the  parties  in- 
tended to  impress  the  property  with  an  equitable  servitude  in 
the  nature  of  a  restriction.    This  restriction  obviously  was  re- 
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garded  of  value  to  the  whole  property  and  inserted  for  the 
benefit  of  those  who  might  become  owners  of  separate  parcels 
and  for  their  mutual  protection.  No  reason  is  perceived  why 
such  a  restriction  should  not  be  as  binding  in  equity  upon  any 
grantee  of  a  portion  of  the  premises  with  notice  as  if  inserted 
in  a  deed  to  him.  Clearly  the  restriction  was  impressed  upon 
all  the  property,  and  upon  the  transfer  of  any  portion  it  passed 
to  the  grantee  burdened  with  the  restriction.  It  is  apparent 
from  the  established  facts  that  the  agreement  was  executed  in 
pursuance  of  a  general  scheme  for  the  benefit  and  improve- 
ment of  the  property  and  not  for  the  benefit  of  the  grantor 
alone,  and  that  each  purchaser  with  notice  took  the  portion 
conveyed  with  the  right  to  enforce  the  restriction  against  other 
grantees  of  portions  of  the  property  charged  with  the  restric- 
tion. 2  Pom.  Eq.  Jur.  (3d  ed.)  §  689;  4  id.  §  1342;  3  id. 
§  1296.  The  very  object  of  the  restriction  was  to  enhance 
the  value  of  the  property  by  making  it  desirable  for  residence 
property,  and  such  enhanced  value  was  obviously  intended  to 
be  secured  by  imposing  upon  all  the  property  a  servitude  in 
the  nature  of  a  restriction  which  could  be  enforced  by  the 
grantees  inter  sese. 

It  is  insisted,  howevier,  by  appellants  that  the  restriction 
cannot  be  enforced  because  not  inserted  in  the  deeds  to  either 
defendants  or  plaintiffs ;  that  there  was  no  agreement  that  the 
restriction  should  be  inserted  in  the  deed  from  Johnston  of 
the  Johnston  tract ;  that  there  is  no  evidence  that  subsequent 
purchasers  of  the  Johnston  tract  should  have  the  benefit  of  the 
covenant  against  each  other;  and  that  there  is  no  evidence 
that  the  covenant  was  part  of  the  subject  matter  of  the  pur- 
chase by  any  defendant.  The  agreement  itself  meets  all  these 
objections.  It  was  designed  by  its  terms  to  be  a  general  plan 
or  scheme  for  the  enhancement  of  the  value  of  the  property 
by  the  protection  of  all  purchasers  of  any  portion  of  the  prop- 
erty from  the  use  of  any  other  portion  otherwise  than  for 
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first-class  residence  property.  It  was  by  the  terms  of  the 
agreement  made  a  covenant  running  with  the  land,  for  the 
manifest  purpose  of  securing  its  observance  by  the  owner  of 
«ny  portion  as  against  the  owner  of  any  other  portion.  This 
right  by  each  grantee  was  a  valuable  right,  and  was  therefore 
a  part  of  the  subject  matter  of  the  purchase.  So  the  covenant 
in  the  form  of  a  restriction  being  appurtenant  to  the  land  and 
every  parcel  of  it,  the  right  to  enforce  it  at  least  in  equity  by 
any  grantee  against  any  other  grantee  passed  with  the  land. 
The  whole  tract  of  land  being  by  the  Johnston-Weiss  agree- 
ment impressed  with  an  equitable  servitude  for  the  benefit  of 
all  purchasers  under  the  scheme  that  the  property  should  be 
preserved  for  firstKslass  residence  property,  and  other  uses 
named  prohibited,  each  grantee  is  entitled  to  enforce  such 
restriction  in  equity.  2  Pom.  Eq.  Jur.  (3d  ed.)  §  689; 
1  Jones,  Real  Prop,  in  Conv.  §  780.  Where  the  general  plan 
or  scheme  of  an  agreement  restricts,  property  to  a  certain  use 
and  prohibits  other  uses,  it  is  immaterial  whether  the  cove- 
nant runs  with  the  land  or  not,  where  the  agreement  is  made 
for  the  mutual  benefit  of  all  the  land  though  held  by  different 
owners.  In  such  case  equity  will  enforce  such  servitude  as 
between  the  several  grantees  of  parts  of  the  premises  with  no- 
tice. 1  Jones,  Eeal  Prop,  in  Conv.  §§  780,  781,  782;  Aus- 
terherry  v.  Oldham,  L.  R  29  Ch.  Div.  750 ;  Jeffries  v.  Jef- 
fries, 117  Mass.  184, 188 ;  De  Gray  v.  Monmouth  Beach  C.  H. 
Co.  50  K  J.  Eq.  329,  24  Atl.  388 ;  Coles  v.  Sims,  5  De  Gex, 
M.  &  G.  1 ;  Nottingham  P.,  B.  &  T.  Co,  v.  Butler,  L.  R  15 
Q.  B.  Div.  261 ;  Winfield  v.  Henning,  21  N.  J.  Eq.  188. 
Most  of  the  cases  cited  by  counsel  for  appellants  turn  upon 
the  fact  that  the  restrictive  covenant  was  for  the  benefit  of  the 
grantor  alone,  hence  was  not  enforceable  between  grantees. 
But  in  these  cases  the  right  to  enforce  a  restrictive  covenant 
appurtenant  to  the  property  between  grantees  is  recognized: 
Badger  v.  Boardmmi,  16  Gray,  559;  Sharp  v.  Ropes,  110 
Mass.  381;  Haines  v.  Einwachter  (N.  J.  Eq.)  55  Atl.  38; 
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Hemsley  v.  Marlborough  H.  Co.  62  N.  J.  Eq..l64:,  50  Atl.  14. 
In  Badger  v.  Boardman,  16  Gray,  659,  660,  the  court  said: 

"If  it  appeared  that  the  parties  to  that  conveyance  intended 
to  create  or  reserve  a  right  in  the  nature  of  a  servitude  or  ease- 
ment in  the  estate  granted,  which  should  be  attached  to  and 
be  deemed  an  appurtenance  of  the  whole  of  the  remaining 
parcel  belonging  to  the  grantor,  of.  which  the  plaintiff's  land 
forms  a  part,  then  it  is  clear,  on  the  principles  declared  in 
the  recent  decision  of  Whitney  v.  Union  B.  Co.  11  Gray,  359, 
that  the  plaintiff  would  be  entitled  to  insist  on  its  enjoyment, 
and  to  enforce  his  rights  by. a  remedy  in  equity." 

The  controlling  question  in  all  cases  seems  to  be  whether 
the  grantor  mtended  to  create  an  equitable  servitude  which 
should  be  appurtenant  to  the  estate  or  intended  for  the  mutual 
benefit  of  the  respective  grantees  of  portions  of  the  estate  for 
whose  benefit  the  covenant  was  made.  Beals  v.  Case,  138 
Mass.  188 ;  Tohey  v.  Moore,  130  Mass.  448 ;  Hano  v.  Bigelowr 
166  Mass.  341,  29  N.  E.  628 ;  Badger  v.  Boardman,  16  Gray, 
559 ;  Summers  v.  Beeler,  90  Md.  474^  45  Ail.  19 ;  Hopkins  v. 
Smith,  162  Mass.  444,  38  N.  E.  1122;  CUrJe  v.  McOee,  16» 
HI.  518,  42  K  E.  965.  Whenever  it  fairly  appears  from  the 
words  of  the  grant  that  it  was  the  intention  of  the  parties  to^ 
preserve  a  right  in  the  nature  of  an  equitable  servitude  in  the 
properly  granted  for  the  benefit  of  other  land  owned  by  the 
grantor  and  embraced  within  the  same  tract  as  the  parcel 
granted,  such  servitude  becomes  appurtenant  to  the  land  of 
the  grantor,  and  the  burden  thus  created  will  pass  to  and  be 
binding  upon  subsequent  grantees  of  different  portions  of  such 
tract  Whitney  v.  Union  B.  Co.  11  Gray,  369 ;  Parker  v. 
Nightingale,  6  Allen,  341 ;  Linzee  v.  Mixer,  101  Mass.  512  j 
Peck  V.  Conway,  119  Mass.  546 ;  Clark  v.  Martin,  49  Pa.  St 
289 ;  Watrous  v.  Allen,  57  Mich.  362 ;  St.  Andrew's  L.  Ch. 
Appeal,  67  Pa.  St  512;  Mann  v.  Stephens,  16  Sim.  377. 
The  question  is  one  resting  upon  the  intention  of  the  grantor 
respecting  the  restriction  or  servitude,  and  whether  the  re- 
striction in  the  conveyance  should  apply  to  the  portion  con- 
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veyed  only,  or  to  the  other  lands  of  the  grantor  included  in  a 
general  scheme  for  the  benefit  of  all  the  lands  of  the  grantor 
•embraced  within  such  scheme,  and  the  form  of  the  instru- 
ment used  to  create  such  restriction  or  servitude  is  not 
material.  Words  of  covenant  are  as  effectual  as  words  of 
grant  Hogan  v.  Barry,  143  Mass,  638, 10  N.  E.  253 ;  Ladd 
V.  Boston,  151  Mass.  585,  24  N.  E.  858;  Jones,  Easements, 
§  113;  Tallmad^e  v.  East  River  Bank,  26  K  T.  105;  Cur- 
tiss  V.  Ayravlt,  47  N.  Y.  73 ;  Schwoerer  v.  Boylston  M.  Asso. 
99  Mass.  285 ;  Oilmer  v.  Mobile  &  M.  R.  Co.  79  Ala.  569,  58 
Am.  Rep.  623 ;  Trustees  v.  Lynch,  70  K  Y.  440 ;  Wetmore  v. 
Bruce,  118  N.  Y.  319,  23  N.  E.  303 ;  Atlantic  City  v.  New^  A. 
P.  Co.  67  K  J.  Eq.  284,  58  AU.  729;  Horn  v.  Miller,  136 
Pa.  St  640,  20  Atl.  706.  In  Greene  v.  Creighton,  7  R.  I. 
1,  tenants  in  common  by  deed  dedicated  a  strip  of  land  to  be 
used  as  a  highway,  upon  which  their  lots,  on  both  sides  of  it, 
were  to  front,  inserting  in  such  deed  a  covenant  "for  them- 
selves, their  heirs  and  assigns,  respectively,"  that  no  building 
should  be  erected  within  eight  feet  of  the  street  line.  This 
-covenant  was  held  "a  grant,  in  fee,  to  each,  of  a  negative  ease- 
ment in  the  land  of  all,  and  as  such  capable,  upon  the  disturb- 
ance of  the  easement,  of  being  enforced  by  the  appropriate 
remedies  at  law  and  in  equity."  It  is  considered  that  the 
Johnston- Weiss  agreement  was  sufficient  to  impress  all  of 
the  Forest  Glen  property,  as  well  that  portion  retained  by 
Johnston  as  that  conveyed  to  Weiss,  with  a  servitude  in  the 
nature  of  a  restriction  which  passed  as  appurtenant  to  the 
property.  1  Jones,  Real  Prop,  in  Conv.  §  784 ;  Jones,  Ease- 
ments, §  110 ;  Peabody  H,  Co.  v.  WUlson,  82  Mi  186,  32 
Atl.  386;  Burhank  v.  Pillshury,  48  N.  H.  475;  Amerman  v. 
Deane,  132  N.  Y.  355,  30  K  E.  741.  Some  point  is  made 
by  counsel  for  appellants  to  the  effect  that  the  restriction  in 
question  did  not  enter  into  the  consideration  for  the  pur- 
chase by  defendants  of  their  respective  parcels.  Upon  the 
facts  established  by  the  findings  it  cannot  be  said  that  the 
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restriction  was  not  an  inducement  to  purchase.  On  the  con- 
trary  it  is  quite  obvious  that  it  materially  affected  the  value 
of  the  property  for  firslrclass  residence  purposes.  The  de- 
fendants all  had  notice  of  this  restriction^  and  it  cannot  be 
«aid  that  it  did  not  furnish  an  inducement,  or  enter  into  the 
consideration  of  the  purchase.  HUls  v.  Miller,  3  Paige  Ch. 
254 ;  Tallmadge  v.  East  River  Bank,  26  N.  Y.  105.  The  re- 
striction being  intended  to  apply  to  all  of  the  property  in- 
cluded in  the  Forest  Glen  tract,  no  covenant  was  necessary  in 
the  deeds  from  either  Weiss  or  Johnston  in  order  to  enable 
the  respective  grantees  with  notice  of  the  terms  of  the  agree- 
ment to  enforce  the  restriction  inter  sese.  Jones,  Easements, 
§§  110,  113 ;  Whatman  v.  Oibson,  9  Sim.  196;  St.  Andrew's 
Lath.  Ch.  Appeal,  67  Pa.  St  512;  Watrous  v.  Allen,  57 
Mich.  362,  24  N.  W.  104;  CuHiss  v.  Ayratdt,  47  N.  Y.  73 ; 
Rowland  v.  Miller,  139  K  Y.  93,  34  N.  E.  765 ;  Ladd  v.  Bos- 
ton, 151  Mass.  585,  24  K  E.  858;  Oreene  v.  Creighton,  7  K. 
1. 1 ;  Oilmer  v.  Mobile  &  M.  R.  Go.  79  Ala.  569,  58  Am.  Eep. 
623;  Wetmore  v.  Bruce,  118  N.  Y.  319,  23  N.  E.  303;  Bar- 
row V.  Richard,  8  Paige  Ch.  351 ;  1  Jones,  Keal  Prop,  in 
€onv.  §§  784,  791,  792 ;  Burbank  v.  Pillsbury,  48  N.  H.  475. 
Under  the  second  and  third  assignments  of  error  the  ques- 
tion of  notice  is  discussed.  It  is  not  claimed  by  appellants 
that  record  of  the  agreement  would  not  constitute  constructive 
notice  if  it  were  entitled  to  record,  but  it  is  insisted  that  it  was 
not  entitled  to  record  within  the  recording  acts.  It  is  argued 
that  the  agreement  does  not  create  an  "estate  or  interest"  in 
land.  But  the  statute  goes  further  than  merely  providing  that 
only  an  instrument  which  creates  an  "estate  or  interest"  in 
land  shall  be  entitled  to  record.  It  provides  thjit  "every  in- 
strument in  writing  by  which  any  estate  or  interest  in  real 
estate  is  created,  aliened,  mortgaged,  or  assigned,  or  by  which 
the  title  to  any  real  estate  may  be  affected  in  law  or  equity," 
is  a  "conveyance"  within  the  meaning  of  the  recording  act 
Even  if  it  be  conceded  that  the  restriction  in  the  agreement 
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does  not  create  "an  estate  or  interest  in  real  estate"  within  the 
meaning  of  sea  2242,  Stats.  (1898) ,  it  seems  clear  under  the 
authorities  that  the  instrument  is  one  by  which  the  title  to  the 
real  estate  therein  described  is  "affected  in  law  or  equity." 
We  think  the  authorities  heretofore  cited  are  ample  upon  this 
point,  but  in  addition  thereto  we  call  attention  to  the  follow- 
ing: Parker  v.  Nightingale,  6  Allen,  341 ;  Crawford  v.  WUh- 
erbee,  11  Wis.  419,  46  K  W.  545;  lAnzee  v.  Mixer,  101 
Mass.  512;  Scudder  v.  Watt,  98  App.  Div.  228,  90  N.  T. 
Supp.  605;  TJihlein  v.  Matthews,  172  N.  Y.  154,  64  N.  E. 
792;  Halle  v.  Newbold,  69  Md  265,  14  Afl.  662.  It  is  ar- 
gued by  respondents  that  the  plaintiff  Uihlein  had  actual  no- 
tice, but  we  do  not  deem  it  necessary  to  consider  this  question, 
since  we  hold  that  the  agreement  between  Johnston  and  Weiss 
was  entitled  to  record,  and,  having  been  duly  recorded,  was 
constructive  notice. 

It  is  further  contended  that  the  erection  of  the  proposed 
clubhouse,  and  boat  landing  to  be  used  in  connection  there- 
with, does  not  constitute  a  violation  of  the  restriction  im- 
posed upon  the  Forest  Glen  property  under  the  Johnston- 
Weiss  agreement  The  restriction  is  against  the  sale  or  use 
of  any  portion  of  the  Forest  Glen  property  "for  hotel,  club, 
or  camping  purposes,  or  for  any  reformatory,  charitable,  or 
penal  institution."  It  is  quite  dear  from  the  language  of 
the  restriction  as  well  as  from  the  provisions  in  other  parts  of 
the  agreement  that  it  was  intended  by  the  parties  to  the  agree- 
ment that  the  use  of  the  property  by  all  clubs  should  be  re- 
stricted. Obviously  the  word  "club"  in  this  agreement  was 
used  in  its  most  comprehensive  sense,  and  intended  to  embrace 
just  such  a  clubhouse  as  the  plaintiffs  propose  to  construct 
The  term  "club"  is  defined  by  Webster  as  "An  association  of 
persons  for  the  promotion  of  some  common  object,  as  litera- 
ture, science,  politics,  good  fellowship,  etc"  The  clubhouse 
here  intended  to  be  constructed,  as  appears  by  the  established 
facts,  to  be  used  in  connection  with  a  pier,  or  landing  place 
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for  steamboats,  and  the  noise,  smoke,  and  inconvenience 
necessarily  attendant  npon  the  nse  of  such  landing  place  by 
steamboats,  and  the  use  of  such  clubhouse  and  golf  grounds 
in  connection  therewith,  would  be  not  only  a  violation  of 
the  letter  but  of  the  spirit  of  the  agreement  It  cannot  be 
doubted  upon  the  established  facts,  as  well  as  upon  the  face 
of  the  agreement  itself,  that  the  purpose  of  the  parties  was  to 
preserve  the  character  of  the  property  as  first-class  residence 
properly  and  to  exclude  such  clubs  and  clubhouses  therefrom 
as  the  plaintiffs  propose  to  establish.  But  it  is  not  necessary 
to  go  outside  of  the  express  terms  of  the  agreement  itself,  b^ 
cause  upon  its  face  it  clearly  and  in  unequivocal  terms  pro- 
hibits the  use  of  the  property  for  hotel,  dub,  or  camping  pur- 
poses, so  that  the  restriction  includes  clubs  of  all  kinds. 

The  case  presents  many  interesting  questions,  all  of  which 
have  received  careful  consideration  by  the  court,  and  for  the 
reasons  given  in  the  foregoing  opinion  it  is  considered  by  the 
court  that  the  judgment  below  should  be  aflSrmed. 

By  the  Court, — The  judgment  of  the  court  below  is  af- 
firmed. 

The  following  opinion  was  filed  April  30,  1907 : 

WiNsxow,  J.  (dissenting).  I  think  the  judgment  in  this 
case  should  be  reversed,  and  will  briefly  state  my  reasons  for 
my  conclusion:  John  Johnston,  Jr.,  originally  owned  the  en- 
tire property,  and  in  October,  1892,  sold  13.40  acres  thereof 
to  Weiss,  and  at  the  same  time  Johnston  and  Weiss  made  a 
written  agreement  that  the  character  of  the  whole  property  as 
firstrclass  residence  property  should  be  preserved  by  ihem  and 
by  future  purchasers  and  that  no  {)art  thereof  should  be  at 
any  time  occupied,  used,  or  sold  by  them  or  by  their  heirs, 
personal  representatives,  or  assigns  for  club  purposes.  This  * 
agreement  was  duly  recorded  and  was  entitled  to  record,  and 
could  doubtless  be  enforced  by  either  party  or  his  privies  by 
Vol.  131 —48 
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appropriate  action  against  the  other  party  or  his  privies. 
This,  however,  is  not  such  an  action.  The  parties  here,  both 
plaintiffs  and  defendants,  are  subsequent  purchasers  of  par- 
cels of  the  part  reserved  by  Johnston,  and  they  all  claim  under 
mesne  conveyances  from  Johnston  which  contain  no  restric- 
tions on  the  use.  None  of  them  are  purchasers  under  Weiss 
or  are  in  privity  with  Weiss,  hence  it  is  clear  that  they  have 
succeeded  to  none  of  Weiss's  rights  under,  his  contract  with 
Johnston.  The  right  of  one  purchaser  from  Johnston  to  com- 
pel a  restricted  use  of  a  part  of  the  property  by  another  pur- 
chaser must  therefore  depend,  not  upon  contract  or  covenant^ 
but  upon  the  application  of  some  equity  arising  out  of  the 
facts  surrounding  their  purchases.  There  is  a  well-established 
equitable  principle  that  when  the  owner  of  a  tract  of  land 
adopts  and  makes  public  a  general  scheme  for  the  improvement 
of  the  tract  and  divides  it  into  lots  or  parcels,  and  conveys 
the  lots  with  imif orm  restrictions  on  their  use,  these  restric- 
tions are  held  to  be  for  the  benefit  of  all  the  purchasers,  and 
may  be  enforced  by  one  purchaser  against  another.  1  Jones, 
Eeal  Prop,  in  Conv.  §  771.  In  such  cases  the  question 
whether  the  restriction  creates  a  right  which  inures  to  the 
benefit  of  all  purchasers  is  a  question  of  the  intention  of  the 
grantor,  to  be  gathered  from  the  terms  of  the  various  grants 
or  from  the  surrounding  circumstances,  or  both ;  and,  where 
the  intention  is  to  be  gathered  from  circumstances  only,  the 
circumstances  relied  on  must  be  such  as  to  show  such  intenti(Hi 
by  necessary  and  unavoidable  implication.  In  the  present 
case  there  is  absolutely  no  evidence  to  show  that  Mr.  Johnston 
had  any  intention  to  subdivide  his  reserved  land  when  he 
made  the  contract  with  Weiss.  The  contract  itself  contains 
nothing  more  than  would  ordinarily  be  inserted  in  sudh  an 
agreement  between  two  adjoining  owners  of  lands  who  had  no 
intention  to  subdivide  or  improve  but  simply  intended  each 
to  bind  himself  and  his  grantees  to  certain  restrictions  in 
favor  of  the  other  party  and  his  grantees.    Not  only  this,  but 
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it  further  appears  that  when  some  years  later  Mr.  Johnston 
began  to  subdivide  his  own  property,  he  inserted  no  clause  in 
any  of  the  deeds  restricting  the  use  of  the  property,  nor  was 
there  a  word  said  concerning  such  a  restriction  between  John- 
ston and  his  grantees.  If  he  had  any  such  intention  when  he 
dealt  with  Weiss  there  is  absolutely  nothing  to  show  that  he 
had  any  such  intention  when,  at  a  later  period,  he  subdivided 
his  remaining  land.  On  the  contrary,  the  implication  seems 
to  me  clear  that  he  had  no  such  intention  from  the  total  fail- 
ure to  mention  the  subject  in  any  way  in  his  deeds  to  the 
plaintiffs  and  defendants.  The  plaintiffs  are  here  with  abso- 
lutely no  contract  rights  against  the  defendants,  and  they 
have  utterly  failed  to  show  that,  when  their  common  grantor 
subdivided  and  deeded  his  land,  he  had  any  intention  to  im- 
pose general  restrictions  on  its  use,  and  much  less  that  he 
made  any  such  intention  public  by  word  or  act 

The  law  does  not  favor  perpetual  restrictions  upon  the 
alienation  or  lawful  use  of  lands,  and  in  my  judgment  no  case 
was  made  here  calling  upon  a  court  of  equity  to  create  re- 
strictions. 

DoDGE^  J.  I  concur  in  the  foregoing  dissenting  opinion  of 
Mr.  Justice  Winslow. 

A  motion  for  a  rehearing  was  denied  May  21, 1907. 
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ANIMALS. 

1.  The  fact  tnat  a  horse  is  running  unattended  upon  the  public 
street  raises  an  inference  or  presumption  of  negligence  on  the 
part  of  the  custodian,  which  requires  explanation.  Brunkoto 
V.  Waters,  31 
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[2.  Whether  in  such  case  there  is  a  presumption  that  the  owner 
or  his  servant  was  in  charge  of  the  horse  when  it  was  negli- 
gently allowed  to  escape,  not  determined.]  Ibid. 
3.  Testimony  held  sufficient  to  Justify  the  conclusion  that  the  owner 
or  his  servant  was  in  charge  of  the  horses  when  they  escaped. 

Ibid. 
APPEAL  AND  ERROR. 
Wheti  appeal  is  the  proper  remedy.    See  Goubts,  2. 
Decisions  reviewable:  Appealable  orders. 

1.  An  order  fixing  the  costs  to  be  inserted  In  a  judgment  Is  not 

appealable,  but  is  reviewable  on  appeal  from  the  judgment  if 
the  evidence  on  which  it  is  based  and  the  exceptions  thereto 
are  preserved  In  a  bill  of  exceptions.  Fowler  v,  Metzger  8.  d 
O.  Co.  63a 

Exceptions:  Sufficiency. 

2.  An  exception  to  a  charge  to  the  jury  should  challenge  the  pro- 

priety or  legal  accuracy  of  some  definite  proposition  therein. 
Flanniffan  v.  Staiiss,  94 

3.  A  general  exception  to  the  whole  of  a  charge  which  embracea 

several  distinct  propositions  is  not  available  on  appeal.       Ibid, 
Record:  Bill  of  emceptions:  Questions  presented.    See  Appeai*,  1. 

4.  In  a  garnishee  action  in  aid  of  an  execution  Issued  on  a  justice's 

judgment  in  a  replevin  action,  plaintifT  had  judgment  in  jus- 
tice's court  and  defendants  appealed.  In  the  circuit  court,  on 
defendants'  motion,  the  garnishee  action  was  dismissed  for 
want  of  jurisdiction.  On  appeal  from  the  judgment  of  dis- 
missal a  bill  of  exceptions  was  settled  purporting  to  show  all 
that  occurred  on  such  dismissal,  but  it  did  not  contain  any  of 
the  proceedings  in  the  replevin  action  or  execution*.  Held,  that 
such  proceedings  are  not  a  part  of  the  record  in  the  garnishee 
action  and  are  not  before  this  court  on  the  appeal  from  the 
judgment  of  dismissal.    Kuehn  v.  Neroz,  610 

Same:  Review:  Presumptions.    See  Refebencb,  1. 

5.  In  such  case  no  jurisdictional  defects  being  claimed  to  exist  ex- 

cept in  the  replevin  proceedings  and  execution,  the  judgment 
of  dismissal  must  be  reversed.  Ibid, 

6.  On  appeal,  in  testing  the  sufficiency  of  a  record  to  support  a  judg- 

ment, as  a  rule,  the  presumptions  are  against  error,  and  such 
only  are  to  be  considered  as  appear  with  reasonable  clearness. 
Bautz  17.  Adams,  152 

Findings  of  fact:  Construction. 

7.  If  a  finding  by  a  trial  court  which  is  vital  to  a  judgment  is  am- 

biguous, that  one  of  two  reasonable  probable  meanings  which 
will  support,  is  to  be  preferred  over  one  that  will  defeat,  it 
Bautz  V.  Adams,  152 

Questions  of  fad:  Verdicts  and  findings:  Review. 

8.  The  decision  of  the  trial  court  denying  a  new  trial  will  not  be 

disturbed  on  appeal  unless  it  clearly  appears  that  the  verdict 
is  not  supported  by  the  evidence.    Kirkland  v.  State,  61 

9.  The  decision  of  a  referee,  confirmed  by  the  circuit  court,  as  to 

a  pure  matter  of  fact  will  be  given  the  same  dignity,  on  ap- 
peal, as  any  conclusion  of  fact  by  a  trial  court.  Idemm  v.  Com- 
stock,  1^ 
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10.  Where,  on  appeal  from  a  Justice,  a  case  is  determined  in  circuit 

court  upon  the  return  without  a  new  trial,  the  conclusions  of 
fact  of  the  circuit  court  will  not  be  disturbed  unless  they  are- 
contrary  to  the  clear  preponderance  of  the  evidence.  Brunkow 
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.    and  considering  errors  it  must  be  taken  that  the  facts  are  those 
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the  Jury.    Oliver  i7.  Katz,  409 
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dict of  a  Jury  only  when  such  verdict  is  wholly  unsuppotted  by 
credible  evidence  or  when  some  error  of  law  has  been  commit- 
ted.   Sexton  17.  Goodrich,  146 

13.  The  exclusion  of  evidence  ofTered  to  prove  undisputed  facts  is 

not  a  prejudicial  error.    Anderson  v,  Arpin  H.  L,  Co.  34 

14.  An  alleged  excess  of  $1.54  in  a  verdict  awarding  $134.03  for  serv- 

ices, commissions,  etc.,  might  well  be  referred  to  the  rule  de 
minimis  non  curat  lex,  McKone  v.  Metropolitan  L,  Ins,  Co,  243 

15.  Where  the  subject  of  a  leading  question  had  already  been  gone 

over  by  both  parties  in  detail  and  the  question  came  as  a  final 
summing  up  on  rebuttal,  the  error  in  allowing  it  is  held  not 
to  have  been  prejudicial.    Logemxin  Bros,  Co.  v.  R,  J,  Preuss  Co, 

122 

16.  Where  the  prejudicial  effect  of  errors  in  the  charge  or  of  im- 

proper remarks  of  counsel  can  be  obviated  by  a  reduction  of 
the  amount  of  plaintifT's  recovery,  the  supreme  court  on  appeal 
may  make  such  reduction  and  affirm  the  Judgment  as  modified 
accordingly,  instead  of  reversing  and  remanding  for  new  trial. 
Lffttle  v.  Goldberg,  613 

Former  decision:  Conclusiveness  on  second  appeal. 

17.  The  decision  of  a  question  on  appe&l  is  conclusive  of  the  same 

matter  when  again  presented  in  the  same  case  upon  the  same- 
or  substantially  the  same  evidence.    Horn  v.  La  Crosse  Box  Co. 

ZSir 

18.  A  decision  on  a  former  appeal  that  plaintiff,  against  whom  a  ver- 

dict had  been  directed  on  the  ground  that  the  evidence  showed 
his  contributory  negligence  as  matter  of  law,  was  entitled  to 
have  that  question  submitted  to  the  Jury,  is  held  to  be  con> 
elusive  of  defendant's  right  to  have  that  question  so  submitted 
on  a  second  trial  upon  substantially  the  same  evidence.       Ibid. 

19.  Questions  once  considered  and  determined  by  this  court  will  not 

be  reconsidered  when  they  arise  again  in  the  same  case,  where 
there  is  nothing  new  or  different  in  the  record  which  should 
operate  to  change  such  determination,  and  nothing  is  suggested 
showing  that  it  was  erroneous.    Murphy  v.  Btate,  420 

Facts  not  found  by  trial  court:  Finding  on  appeal. 

20.  If  a  fact,  essential  to  a  Judgment  rendered  in  an  equity  case,  does 

not  appear  to  have  been  found  by  the  trial  court,  but  it  appears 
from  the  record  with  reasonable  certainty  to  exist,  it  may  b^ 
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found  on  appeal  and  Judgment  be  rendered  or  directed  accord- 
ingly.   Bautz  V.  Adams,  152 
Judgment,  when  directed. 

21.  Where  there  was  a  failure  of  proof  as  to  some  fact  essential  to 

a  recovery  and  there  is  no  reasonable  probability  that  the  lack- 
ing proof  would  be  supplied  on  another  trial,  the  supreme  court 
win  direct  the  judgment  to  be  entered  below  without  remand- 
ing the  c^se  for  a  further  hearing.    BrilUon  L,  Co,  v.  Barnard, 

284 

22.  On  reversing  the  Judgment  of  the  trial  court,  if  it  appear  that  the 

case  was  fully  tried  and  that  there  is  no  possibility  of  a  mate- 
rial change,  upon  a  new  trial,  in  the  facts  proven,  the  supreme 
court  will  direct  the  entry  of  Judgment.  Dahlman  v.  Milwau- 
kee, 427 

23.  When  a  case  is  ready  for  final  disposition  after  full  trial,  the  su- 

preme court  will  not  remit  it  with  leave  to  make  application  to 
the  trial  court  to  set  up  a  new  cause  of  action  or  new  defense, 
unless  there  is,  at  least,  a  fairly  persuasive  showing  on  the 
merits  and  It  Is  also  made  to  appear  that  the  failure  to  present 
the  new  cause  of  action  or  defense  in  the  first  instance  was  not 
due  to  mere  negligence.  Ibid, 

Coats.    See  Costs,  2. 

Termination  of  jurisdiction:  Remission  of  record.    See  Coxtbts,  L 
CaimNAL  Law,  6. 

24.  When  the  record  .upon  an  appeal  to  the  supreme  court  has  been 

regularly  transmitted  to  and  filed  with  the  court  from  which 
it  originally  came,  the  Jurisdiction  of  the  supreme  court  over 
the  cause,  as  also  to  vacate  or  modify  its  own  Judgment,  Is  at 
an  end.    Ott  v.  Boring,  472 

25.  Under  sec.  8071,  Stats.  (1898),  it  Is  the  duty  of  the  clerk  of  the 

supreme  court  to  remit  the  papers  in  a  case  to  the  trial  court 
within  sixty  days  after  the  decision  of  the  appeal,  unless  the 
court  directs  them  to  be  retained  to  enable  a  party  to  move  for 
a  rehearing;  and  at  the  expiration  of  the  sixty  days  If  no  such 
direction  has  been  given,  or  whenever,  without  disobedience 
of  any  rule  or  order  of  the  court,  the  clerk  actually  transmits 
the  papers  within  the  sixty  days  and  they  are  filed  in  the  court 
below,  the  Jurisdiction  of  the  supreme  court  is  terminated. 

Ihid, 

26.  The  termination  of  the  jurisdiction  of  the  supreme  court  when 

the  record  has  been  transmitted  as  stated  does  not  affect  its 
power  to  correct  the  mere^record  of  its  judgment  so  as  to  make 
the  record  properly  express  such  judgment.  Ibid, 

27.  Under  Supreme  Court  Rule  42  all  motions  in  the  nature  of  a 

motion  for  a  rehearing  (as  one  to  modify  the  judgment  or 
mandate)  are,  like  motions  strictly  for  a  rehearing,  to  be  made 
within  the  thirty  days  during  which,  by  Rule  37,  in  all  cases 
the  papers  are  directed  to  be  retained.  Ibid. 

Appeal  from  county  court.    See  Guabdian  and  Ward,  1, 

Appeal  from  justices*  courts.    See  Appeal,  10. 

Appealabub  Obdebs.    See  Appeal,  1. 

Appeabancb.    See  Justices'  Coubts,  1-3. 

Appointment  to  office.    See  Officers. 
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ABOTTMEirrs  and  conduct  of  counsel.    See  Trial,  2-4. 
AssEssiCEirr  for  taxation.    See  Constitxttional  Law,  8,  9. 
AssESSMEiTTS  for  improvements.    See  MimiciPAL  Ck)BPOBATioK8,  1-4. 

ASSIONUEKT. 

Of  land  contract.    See  Vendor  and  Purchaser,  6,  7. 
Of  mortgi^ge.    See  Mortgages,  1-5. 
Assumption  of  Risk.     See  Master  and  Servant,  10,  15,  20-26. 
Railroads,  9.    Trial,  8. 
.  Attorney  General.    See  Quo  Warranto. 
Attorneys  at  Law.  See  Champerty.  Criminal  Law,  9.  Trial,  2-4. 
Banks  and  Banking.    See  Action.    Damages,  1. 
Bill  of  Bzoeptions.    See  Appeal,  1,  4. 

.     BILLS  AND  NOTES. 

Yatiditp:  Signature  procured  by  fraud, 

1.  Under  sec.  1676 — 25  of  the  Negotiable  Instrument  Law  (ch.  356, 

Laws  of  1899)  the  title  of  a  person  who  negotiates  an  instru- 
ment is  absolutely  void  as  to  all  the  signers  when  the  instni* 
ment  or  any  signature  thereto  has  been  procured  by  fraudu- 
lently representing  its  character,  if  the  person  so  deceived  could 
not  have  obtained  knowledge  of  its  character  by  the  use  of  or- 
dinary care.  Aukland  v.  Arnold,  64 
Same:  Note  of  husband  and  wife* 

2.  A  note  executed  by  husband  and  wife  as  collateral  to  a  prior 

note  of  the  husband,  in  consideration  of  a  definite  extension  of 
the  time  for  payment  of  such  prior  note,  is  valid  as  against  the 
husband.    Ooll  v,  Fehr,  141 

Same:  Notes  given  for  patents,  stallions,  lightning  rods,  etc. 

3.  Ch.  438,  Laws  of  1903,  though  void  so  far  as  it  relates  to  patents 

and  patent  rights,  is  valid  so  far  as  it  relates  to  notes  or  other 
evidences  of  indebtedness  given  for  etallions.  J,  H.  Clark  Co, 
V,  Rice,  127  Wis.  451,  limited.    Quiggle  v,  Herman,  379 

4.  A  note  given  for  a  stallion,  but  not  having  on  its  face  the  words 

required  by  ch.  438,  Laws  of  1903,  is  void.  [Whether,  as  to  an 
innocent  purchaser  before  due,  the  maker  of  such  a  note  would 
be  estopped  to  set  up  its  illegality,  not  determined.]  Ihid. 

Same:  Innocent  holder. 

5.  A  note  taken  for  lightning  rods,  but  not  having  on  its  face  the 

statement  of  such  consideration  required  by  ch.  438,  Laws  of 
1903,  is  valid  and  enforceable  in  the  hands  of  an  innocent 
holder  for  value.    Amd  v.  Sjohlom,  642 

Bona  fide  holder:  Notice  of  infirmity. 

6.  In  an  action  upon  a  note  alleged  to  have  been  transferred  to 

plaintiff  for  value  before  due,  an  answer  alleging  ^at  the  giv- 
ing of  the  note  was  induced  by  certain  false  and  fraudulent  rep- 
resentations, by  reason  of  which  defendants  were  damaged  in 
a  certain  sum,  and  that  when  plaintiff  purchased  the  note  he 
knew  the  fact  that  the  representations  were  made  and  that 
they  were  false  when  made,  is  held  sufficiently  to  charge  that 
plaintiff  had  notice  of  the  infirmity  in  the  instrument  when 
he  purchased  it  and  hence  was  not  a  holder  in  due  course. 
Quiggle  v.  Herman,  379 
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Rights  as  between  makers:  Cross-complaitU,    See  Pueaoino,  5. 

Payment   to  widow   of  deceased   holder:  Recovery.     See   Fraud. 
Trial,  6. 

Payment  after  assignment  of  securing  mortgage:  Agency  of  former 
holder.    See  Mortgages,  2-6. 

Payment  on  after-due  note:  Extension  of  time  for  foreclosure  of 
mortgage.    See  Limitation  of  Actions,  4. 

Failure  of  hank  to  collect  or  return  as  agreed:  Damages:  Costs. 

See  Contracts,  17.    Costs,  1.    Damages,  1. 
Board  of  Education.    See  Mandamus.    Schools,  1. 
Bona  Fide  Purchasers.     See  Bills  and  Notes,  4-6.     Vendor  and 

Purchaser,  8-10. 

Bonds.    See  Constitutional  Law,  7.    County  Judge,  2.    Princi- 
pal AND  Surety. 

Books  of  Account.    See  Principal  and  Surety,  6,  7. 

Brirery.    See  EIlections,  4. 

BROKERS. 

See  Frauds,  Statute  of. 

1.  A  broker  cannot  be  said  to  be  the  procuring  cause  of  a  sale  of 

real  estate  merely  because  he  invites  to  it  the  attention  of  an- 
other who  is  already  in  actiye  negotiation  for  its  purchase,  nor 
because  he  mentions  to  the  owner  as  a  possible  purchaser  one 
with  whom  the  owner  is  already  treating,  when  the  final  pur- 
chase results  from  a  continuation  of  such  pre-existing  negotia- 
tions unaffected  by  the  broker's  act.    8exton  v.  Ooodrich,      146 

2.  In  an  action  by  brokers  to  recover  a  oommiasion  on  sale  of  land, 

upon  the  evidence  it  is  held  that  the  terms  of  the  original  con- 
tract and  whether  there  was  thereafter  a  limitation  upon  the 
time  for  procuring  a  buyer  were  questions  for  the  Jury.  Oliver 
V.  Katz,  '  409 

3.  Upon  the  evidence  it  is  held  that  the  Jury  were  Justified  in 

finding  that  the  brokers  did  procure  a  purchaser  upon  terms 
satisfactory  to  the  owner  and  within  a  reasonable  time.    Ilnd. 

4.  Where  the  owner  of  land  agrees  to  pay  a  commission  to  a  broker 

for  procuring  a  buyer,  and  a  buyer  is  procured  by  the  broker 
but  refuses  to  pay  the  price  asked  by  the  owner,  if  the  owner 
afterwards,  during  the  continuance  of  the  broker's  agency,  sells 
to  the  person  so  procured  at  a  lower  figure  he  is  nevertheless 
liable  for  the  commission.  /bid. 

5.  If  no  time  is  limited  for  procuring  a  buyer  the  broker  is  entitled 

to  a  reasonable  time,  and  what  is  a  reasonable  time,  under  all 
the  circumstances,  is  a  question  for  the  Jury.  Ihid. 

6.  The  fact  that  the  buyer  consulted  another  person  besides  the 

brokers  in  the  matter  and  had  resolved  not  to  buy  unless  that 
person  approved  of  the  purchase  is  immaterial  upon  the  ques- 
tion whether  the  brokers'  efforts  were  the  procuring  cause  of 
the  sale.  Ihid. 

7.  Traveling  expenses  of  brokers  in  connection  with  a  sale  of  land 

and  compensation  paid  by  them  to  a  subagent  are  held  to  have 
been  covered  and  compensated  by  their  agreed  commission  of 
a  specific  amount  on  the  sale.    Lyttle  v.  Ooldherg,  613 
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Buiij>iNO  CJoifTRACTS.     See  Lie?«s,  3-7. 

BcBDEN  oy  Pboop.  See  Animals,  1,  2.  Criminal  Law,  13.  Negli- 
gence.    Schools,  1.    Tax  Titles,  5,  15.    Tiual,  12-14.    Ven- 

DOB  AND  PtTKCHASER,  1. 

Casbiebs.    See  Railboads,  4-7. 

CERTIORARI. 

Jurisdictional  defects  not  set  forth  in  the  petition  for  a  writ  of 
certiorari  will  not  be  considered  on  such  writ.  State  ex  reh 
Saeaelich  v,  Schweitzer,  13S. 

CHAMPERTY  AND  MAINTENANCE. 

Undisputed  evidence  of  plaintiff's  complete  poverty  does  not  neces> 
sarlly  establish  a  champertous  agreement  on  the  part  of  her 
attorneys  to  assume  the  burden  of  the  litigation.  Lyttle  v. 
Goldberg,  613. 

Change  of  Venue.    See  Venttx. 

CiBouiT  Courts.    See  Coxtbts. 

Cities.    See  Intoxicating  Liquors.    Municipal  Corporations. 

Clerks  of  Coubtb.    See  Appeal,  25.    Gband  Jubt,  1-3. 

CO-XMPLOTEES.      SOO   MASTEB   AND    SERVANT,    20-24.      RAILROADS,    10. 

Collateral  Attack.    See  Mandamus,  2. 
Collateral  Security.    See  Bills  and  Notes,  2. 
CoionssiONS.    See  Brokers. 
Common  Schools.    See  Mandamus.    Schools. 
Condemnation  of  Land.    See  Railroads,  1-3. 
Conditions  Precedent.     See  Ejectment,  2,  3.     Master  and  Sebv- 
ANT,  ^8.    Municipal  Corporations,   1,   3.    Tax   Titles,  12. 

VSNDOB  AND  PURCHASER,   4.      VeNUE,    1-3. 

Consideration.  See  Bills  and  Notes,  2-5.  Contbacts,  2.  Coun- 
ties, 1.    Husband  and  Wife,  2.    Wills,  1. 

CONSTITUTIONAL  LAW. 

Construction  of  constitutional  provisions. 

1.  Obscurities  in  constitutional  provisions  are  discoverable  by  the 

same  process  as  are  uncertainties  in  legislative  enactments,  and 
are  to  be  dealt  with  in  substantially  the  same  way  in  determin- 
ing the  real  intent  of  the  lawmakers.  State  ex  reh  Williams 
V.  Samuelson,  49^ 

2.  Where  language  used  in  a  constitution  may  reasonably  have  more 

than  one  meaning,  long,  constant,  and  uniform  legislative  adop- 
tion of  one  of  such  meanings,  not  in  violation  of  any  existing 
judicial  construction,  may  be  taken  as  controlling.  Ibid. 

Legislation  in  conflict  with  federal  constitution  or  statutes.  See 
Bills  and  Notes,  3. 

Guaranties  to  persons  charged  with  crime.    See  Criminal  Law,  8. 

Elections:  County  officers:  Creation  of  new  offices. 

3.  The  county   supervisor  of  assessment  whose  election   by   the 

county  board  for  a  term  of  three  years  is  provided  for  by 
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ch.  445,  Laws  of  1901,  is  not  a  county  officer  within  the  mean- 
ing of  sec.  4,  art  VI,  Const,  providing  that  "sheriffs,  coroners, 
.  .  .  and  all  other  county  officers  except  Judicial  officers  shall 
be  chosen  by  the  electors  of  the  respective  counties  once  in 
every  two  years."    State  ex  rel.  Williama  v.  SamueUon,      499 

4.  The  term  "all  other  county  officers,"  incorporated  into  sec.  4. 

art.  VI,  Const,  by  amendment  in  1882,  means  the  heads  of  the 
several  major  divisions  of  county  government  existing  at  that 
time,  and  the  section  as  amended  does  not  take  away  the  legis- 
lative power  mentioned  in  sec.  9,  art  XIII,  to  create  other 
county  offices  with  other  duties  and  to  provide  for  the  manner 
of  filling  such  offices  and  the  terms  thereof.  IIM. 

Offices  created  by  legislature:  Prescribing  qualifications,  etc. 

5.  As  to  offices  created  by  the  legislature  and  having  peculiar  duties 

incident  thereto,  the  legislature  may  prescribe  qualifications  if 
they  are  reasonable  and  not  opposed  to  constitutional  proviaions 
or  the  spirit  of  the  constitution.  Ibid. 

'  "6.  A  requirement  that  in  order  to  be  eligible  to  the  office  of  county 
supervisor  of  assessment,  a  person  must  have  been  an  elector 
and  householder  of  the  county  not  less  than  four  years,  is  not 
unreasonable.  Ibid, 

7.  The  legislature  may  protide,  in  respect  to  an  office  created  by  it 

that  the  official  bond  of  the'officer  shall  be  by  a  surety  company 
and  at  public  expense.  Ibid. 

.Same:  Interference  with  local  self-government:  Assessment  for  tax- 
ation. 

8.  Ch.  445,  Laws  of  1901,  which  gives  to  a  county  supervisor  of 

assessment  supervision  and  direction  of  the  work  of  the  assesa- 
ors  in  his  county,  but  does  not  take  out  of  the  hands  of  an 
assessor  the  duties  of  his  office  or  take  away  his  right  to  exer- 
cise his  discretion  in  valuing  property,  does  not  violate  the 
right  of  local  self-government  The  whole  duty  of  the  super- 
visor, under  said  act,  has  reference  to  assisting  the  assessors, 
testing  thieir  work,  seeing  that  the  law  is  not  violated,  and  in 
case  of  violations  applying  the  proper  remedy.  Ibid. 

;[9.  Whether  ch.  259,  Laws  of  1905,  imposing  new  duties  on  the  su- 
pervisor of  assessment,  violates  the  right  of  local  self-govern- 
ment, not  decided.]  Ibid. 

Legislative  appointment  to  or  continuance  in  office.  See  County 
Judge,  3.    Offiobbs. 

Tested  rights.    See  Muiticipal  Corporations,  3. 

Taking  property  for  public  use.    See  Mttnicifal  Corporations,  4. 

Due  process  of  law.    See  Guardian  and  Ward,  2. 

10.  When  the  loss  of  property  which  a  party  supposed  he  owned  re- 

sults from  the  Judgment  of  a  court  having  full  Jurisdiction  to 
the  effect  that  he  has  no  title,  he  is  not  deprived  of  property 
without  due  process  of  law.    Cole  v.  Van  Ostrand,  454 

Same:  Obligation  of  contract. 

11.  Where,  before  a  statute  of  limitation  has  completely  run  so  as  to 

vest  title  by  excluding  the  possibility  of  attack  thereon,  the 
period  of  limitation  is  extended,  such  extension  does  not  impair 
the  obligation  of  contract  or  deprive  any  one  of  property  with- 
out due  process  of  law.  Ibid. 
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CONTINUANCB. 

See  Venue,  4. 

Refusal  to  continue  a  cause  over  the  term  because  of  the  alleged* 
sudden  Illness  of  defendant,  and  refusal  thereafter  to  grant  a 
new  trial  on  the  same  ground,  are  held,  upon  the  showing  made- 
by  affidavits  upon  both  sides,  not  to  have  been  an  abuse  of  dis- 
cretion.   Schamper  v.  Ullrich,  524' 

CONTRACTS. 
PropoaaJ  and  acceptance.   See  Mastes  and  Sebyant,  1. 
Agency  of  prinQipal  contractor  to  make  iuhcontracta.    See  Ijsns,  3.. 
Ratification,    See  Wnxs,  2.  * 
Validity:  Contravention  of  statute, 

1.  Before  pronouncing  Invalid  a  contract  which  Is  claimed  to  con- 

travene a  statute,  a  court  should  consider  whether  the  statute- 
expressly  prohibits  the  contract,  penalizing  the  act  of  making 
It  and  punishing  all  concerned,  or,  without  express  prohibition, 
merely  imposes  a  penalty  upon  one  of  the  parties;  the  nature- 
of  the  sanction,  whether  fine  or  imprisonment  or  civil  forfeit- 
ure; whether  the  act  in  question  Is  malum  in  se  or  merely 
malum  prohibitum;  whether  it  comes  within  the  prohibitive- 
words  of  the  statute  generally  or  only  upon  condition  that  cer- 
tain formalities  of  evidence  are  omitted;  the  subject  matter 
of  the  legislation  and  the  effect  upon  Innocent  third  persons  of 
holding  the  contract  void;  whether  to  hold  it  void  would  not 
rather  encourage  than  discourage  violations  of  the  statute;  and 
what  class  of  persons  or  interests  the  statute  is  intended  to 
protect,  and  whether  that  protection  would  be  defeated  by  hold- 
ing the  contract  void.    Laun  v.  Pacific  Mut.  L,  Ins,  Co,         555« 

Same:  Rebate  of  premium.    See  Insijbanoe,  1,  2. 

Same:  Oral  agreements.    See  Frauds,  Statute  of. 

Same:  Married  women.    See  Husband  and  Wife. 

Same:  Indeflniteness  and  uncertainty.    See  Wnxs,  3. 

Consideration:  Sufficiency,  etc.  See  Counties,  1.  Husband  ANiy 
Wife,  2.    Wills,  1. 

2.  Promises  by  a  district  superintendent  to  make  good  to  the  insur- 

ance company  certain  losses  sustained  by  it  through  defalca- 
tions of  an  agent  for  which  the  superintendent  supposed  him- 
self legally  responsible,  when  in  fact  he  was  In  no  way  respon- 
sible therefor,  were  without  consideration  and  void,  where  they 
were  not  made  by  way  of  compromise  or  adjustment  of  any 
claim  of  liability;  and  the  fact  that  at  the  request  of  the  super- 
intendent, made  in  connection  with  such  promises,  the  com- 
pany paid  its  own  debts  or  performed  its  own  obligations  to 
third  persons,  did  not  constitute  a  sufficient  consideration  for 
the  promises.    McKone  v.  Metropolitan  L,  Ins,  Co,  243 

Public  policy:  Restraint  of  trade, 

8.  A  contract  in  general  restraint  of  trade  is  void  as  being  against 
public  policy;  but  a  particular  restraint  of  trade  within  rea^ 
Bonable  limits,  having  regard  to  the  interests  of  the  party  con- 
tracted with,  is  valid.    KradweM  v,  Thiesen,  97 

4.  An  agreement  by  the  vendor  of  shares  of  stock  in  a  drug  com* 
pany  that  he  would  not  either  directly  or  indirectly,  in  his  owii> 
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name  or  as  stockholder  or  as  agent,  engage  in  the  business  of 
selling  drugs  either  at  wholesale  or  retail,  or  conduct  a  drug 
store,  in  the  same  city  for  a  period  of  five  years,  did  not  im- 
pose a*  restraint  larger  than  was  reasonable  for  the  protection 
of  the  purchasers,  and  was  valid.  Ibid. 

5.  The  fact  that  the  sale  of  the  stock  did  not  transfer  any  title  to 

the  good  will  of  the  business — that  being  the  property  of  the 
corporation  itself^did  not  render  the  agreement  invalid.    IWd. 

6.  Upon  a  showing  that  the  vendor  in  such  case  had,  within  the 

time  limited,  entered  the  employ  of  another  drug  company  in 
.  the  same  city  and  had  assisted  in  the  management  of  the  busi- 
ness of  said  company,  the  granting  of  a  preliminary  injunc- 
tion restraining  him  from  doing  any  of  the  things  which  he 
had  agreed  not  to  do  was  not  an  abuse  of  discretion.  Ibid. 

Same:  County  of/lcera. 

7.  A  contract  whereby  the  manager  of  a  corporation,  who  was  also 

chairman  of  the  county  board,  knowing  that  an  action  to  have 
certain  county  orders  declared  void  was  threatened,  agreed  on 
behalf  of  the  corporation  to  purchase  and  pay  for  said  orders 
and  take  chances  on  the  litigation,  was  contra  bonoa  mores  and 
void.    Oiblin  V.  North  Wis.  L.  Co.  261 

'Construction  and  operation.  See  Master  and  Skbvakt,  2-8.  Pmn- 
ciFAx  AND  Agent,  2.  Principal  and  Surety,  8,  4.  Sales. 
Trial,  5.    Vendor  and  Purchaser,  1-7. 

Same:  Right  to  withdraw  from  contract. 

8.  Under  the  terms  of  a  contract  for  the  sale  of  a  large  amount  of 

property,  rights,  concessions,  etc.,  it  is  held  that  while  the 
contract  remained  executory  the  vendors  had  the  right,  upon 
returning  or  offering  to  return  the  sum  paid,  to  withdraw  from 
the  contract  and  declare  it  void.    Pierce  v.  Signer,  621 

Itescission. 

9.  Upon  being  solicited  by  plaint ifts'  agent,  defendant  declined  to 

make  a  contract  for  the  attendance  of  his  daughter  at  plaint- 
iffs' business  college  unless  some  of  her  former  classmates  in 
school  should  attend  the  college  at  the  same  time,  and  was 
thereupon  induced  to  make  such  a  contract  by  false  represen- 
tations of  the  agent  that  he  had  secured  similar  contracts  from 
the  parents  of  several  of  the  daughter's  classmates^  naming 
three  of  them  specifically.  Held^  that  such  representations 
were  relevant  and  material  to  the  negotiations  and  constituted 
a  fraud  which  warranted  defendant  in  rescinding  the  contract 
Brown  v.  Search,  109 

10.  Defendant's  refusal  to  send  his  daughter  to  the  college  or  to 

make  any  payment  after  learning  of  such  fraud  was  in  effect 
a  repudiation  of  the  contract  and,  the  contract  being  wholly 
executory  and  plaintiffs  not  having  changed  their  position  or 
incurred  any  liability  on  account  of  it,  defendant  was  not  es- 
topped to  set  up  the  fraud  as  a  defense  to  an  action  on  the  con- 
tract, jhid, 

11.  The  fact  that  plaintiffs  had  paid  their  agent  for  his  services  in 

securing  the  contract  from  defendant  did  not  affect  defendant's 
rights.  xbid. 

12.  A  complaint  or  counterclaim  for  damages  for  breach  of  a  con- 

tract is  in  affirmance  of  the  contract  and  inconsistent  with  a 
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claim  that  the  contract  has  been  rescinded,  and  is  a  waiver  of 
any  right  to  a  rescission.    Main  v.  Procknow,  279 

13.  A  contract  cannot  be  rescinded  in  part  and  affirmed  in  part  IMd, 

14.  Rescission  of  a  contract  of  sale  by  the  buyer  after  delivery  of 

the  goods  consists  of  a  return  of  the  goods  within  a  reasonable 
time  upon  sufficient  grounds,  and  refusal  to  pay  the  stipulated 
price  therefor.  Ihid, 

15.  Where  a  written  contract  for  the  sale  of  Jewelry  particularly  de- 

scribed the  articles  and  specified  the  prices  in  detail,  it  was  not 
sufficient  ground  for  a  rescission  by  the  buyer  that,  when  re- 
ceived, the  goods  did  not  come  up  to  expectations,  were  too 
high  priced,  would  not  sell  in  that  locality,  and  did  not  contain 
certain  articles  not  specified  in  the  contract  Ibid. 

16.  Where  plaintiffs  had  placed  money  in  defendant's  hands  to  pay 

in  part  for  property  to  be  purchased  for  them,  and  defendant, 
relying  thereon,  had  bound  himself  to  take  and  pay  for  the 
property,  plaintiffs  could  not  cancel  or  rescind  their  agreement, 
and  defendant  had  the  right  to  use  the  money  in  paying  for  the 
property.    Wiger  v,  Carr,  584 

Actions  for  breach:  Pleading:  Evidence,    See  Action.    Bvidencb, 
2-5,  11.    Trial,  7,  11,  12. 

17.  In  an  action  for  breach  of  contract  In  failing  to  return  a  note 

to  plaintiff  at  a  certain  time,  the  evidence — showing,  among 
other  things,  that  plaintiff  had  thereafter  exhausted  the  re- 
sources of  the  maker  of  the  note  in  the  collection  of  later  de- 
mands against  him — is  held  to  sustain  a  finding  by  the  Jury 
that  there  was  no  reasonable  probability  that  the  maker  would 
have  paid  the  note  or  any  part  of  it  if  the  bank  had  returned 
the  note  as  agreed.    W.  H.  Kiblinger  Co.  v.  Bank  Bank,       595 

Same:  Damages.    See  Damages,  1. 

Impairing  obligation  of  contracts.    See  CoNSTiTtmoNAL  Law,  10. 

CoNTBiBtTTORT  Neglioenoe.    See  Appeai.,  18.    Master  and  Serv- 
ant, 10, 15,  20-26.    Negligence.    Railroads,  4-15.    Trial,  8. 

Conversion. 
Of  personal  property.    See  Executors. 
Of  real  estate  into  money.    See  Wills,  4. 
Convevances.    See    CtouNTiES,    3.    Covenants.    Deeds.    Husrand 
AND  Wife.     Mortgages,  1.     Tax  Titles.     Vendor  and  Fur- 
chaser. 

CORPORATIONS. 

Harried  woman  as  incorporator. 

1.  Under  sec.  1771,  Stats.   (1898),  providing  that  "three  or  more 

adult  persons,  resident  of  this  state,  may  form  a  corporation," 

etc.,  a  married  woman  may  be  an  incorporator,  even  though 

her  husband  also  is  one.    Good  Land  Co.  v.  Cole,  467 

Sale  of  stock:  Contract  in  restraint  of  trade.    See  Contracts,  4,  5. 

Contracts  against  public  policy.    See  Contracts,  7. 

Purchase  and  sale  of  land:  Notice  of  unrecorded  conveyance.    See 
Vendor  and  Purchaser,  9,  10. 

Action   against    corporation:    Venue:   Demand    for    change.     See 
Venue,  2,  3. 
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Foreign  corporation:  Doing  business  in  state:  Pleading. 
2.  A  complaint  showing  merely  that  plaintiff,  a  foreign  corporation. 
Bent  a  note  to  defendant  bank  In  this  state  for  collection,  with 
instructions  to  return  It  If  not  paid  by  a  certain  date,  does  not 
show  plaintiff  to  have  been  an  unlicensed  corporation  doing 
business  In  this  state,  so  as  to  render  the  complaint  demur- 
rable.   W.  H,  Kihlinger  Co,  v.  Sa^ak  Bank,  69S 

Ck)nB0B0KATi0N  of  wltuess.    See  Criminal  Law,  16. 

COSTS. 
See  Appeal,  1.    Venue,  4. 

1.  The  amount  of  a  note  being  In  excess  of  the  Jurisdiction  of  a 

justice  of  the  peace,  the  holder,  suing  for  such  amount  as  dam- 
ages for  breach  of  a  contract  by  a  bank  to  collect  or  return  the 
note,  was  entitled  to  bring  his  action  in  the  circuit  court  and. 
on  recovery  of  nominal  damages,  to  recover  costs  also.  W.  H. 
KibUnger  Co.  v.  Sauk  Bank,  595 

2.  Upon  affirmance  of  a  Judgment  after  modification  reducing  plaint- 

iff's recovery  the  appellant  is  allowed  to  recover  costs  on  the 
appeal.    Lyttle  v.  Goldberg,  6ia 

OouNTEBOLAiH.     See  Contracts,  12.    Vendob  and  Puschaseb,  5. 

COUNTIES. 

County  officers.    See   CoNSTrrurioNAL   Law,   3,   4.    Contracts,   7. 

Quo  Warranto,  2. 
County  orders.    See  Contracts,  7.    Judgment,  1-4. 

1.  When  county  orders^are  adjudged  void  there  is  a  total  failure  of 

consideration  for  a  prior  contract  to  purchase  them.  Oiblin  v. 
North  Wis.  L.  Co.  261 

2.  In  the  sale  of  county  orders  there  Is  an  implied  warranty  that 

the  seller  has  title  and  that  they  are  not  Spurious,  false,  or 
counterfeit.  Ibid, 

Deed  by  county:  Title  conveyed. 

3.  A  quitclaim  deed  signed  in  the  name  of  a  county  by  the  connty 

clerk  pursuant  to  authority  given  him  by  the  county  board, 
under  sec.  1193,  Stats.  (1898),  to  convey  certain  lands  which 
had  been  tax-deeded  to  the  county,  is  held  to  convey  only  the 
title  and  Interest  which  had  arisen  under  tax  deeds  taken  out 
by  the  county  upon  certificates  held  at  the  time  of  the  negotia- 
tion with  the  grantee,  but  no  equitable  title  or  interest  which 
the  county  may  have  had  prior  to  the  tax  sales  in  question. 
Pinkerton  v.  Fenelon,  440 

COUNTY  JUDGE. 

See  Elections,  2,  4. 

1.  Where  the  person  elected  to  the  office  of  county  Judge  filed  his 
oath  of  office  with  the  county  clerk,  his  failure  to  file  it  in  the 
office  of  the  clerk  of  the  circuit  court  as  required  by  sec  2442, 
Stats.  (1898),  did  not  cause  the  office  of  county  Judge  to  become 
vacant,  said  statute  being  directory,  in  the  absence  of  any  pro- 
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vision  expressly  declaring  a  vacancy  In  case  of  such  failure. 
State  ex  rel.  Dithmar  v,  Bunnell,  '         198 

2.  The  office  of  county  judge  did  not  become  vacant  merely  because 
the  person  elected  thereto  failed,  until  three  months  after  exe- 
cuting and  filing  his  official  bond,  to  have  such  bond  recorded, 
as  prescribed  in  sec.  702,  Stats.  (Supp.  1906;  ch.  376,  Laws  of 
1903).  iMd. 

8.  Relator  was  appointed  on  December  10,  1904,  to  fill  a  vacancy 
caused  by  death  in  the  office  of  county  Judge.  On  April  4,  1905, 
defendant  was  elected  for  the  unexpired  term  of  the  deceased 
judge,  ending  January  1,  1906.  He  duly  qualified.  Under  the 
statutes  then  in  force  relator  would  hold  the  office  until  June  5, 
1905,  and  on  that  day  defendant  would  be  entitled  to  it.  On 
April  21,  1905,  ch.  91,  Laws  of  1905,  took  effect,  providing  that 
"all  county  judges  heretofore  appointed  to  fill  vacancies  shall 
hold  and  continue  in  office  until  the  first  Monday  in  January, 
1906."  Held,  that  it  was  not  competent  for  the  legislature  thus 
•  to  nullify  the  election  and  continue  the  relator  in  office.     Ihid. 

4.  Upon  being  refused  possession  of  the  office  of  county  judge,  the 
person  entitled  thereto  was  justified  in  forcibly  breaking  into 
the  office  room  in  the  courthouse  and  taking  possession  thereof 
In  the  absence  of  the  person  who  claimed  such  office  and  had 
excluded  him.  11>id. 

County  Sxjpebvisob  of  Assessment.    See  Constitutional  Law,  3-9. 
CouBT  AND  Jury.    See  Criminal  Law,  10-20.    Trial,  5-15. 

COURTS. 
Supreme  court.    See  Appeal  and  Error. 

Circuit  courts:  Jurisdiction:  Remission  of  record  from  supreme 
court. 

1.  After  the  expiration  of  the  time  within  which  the  clerk  of  the 

supreme  court  Is  required  by  sec.  3071,  Stats.  (1898),  to  remit 
the  papers  in  a  cause  to  the  circuit  court,  the  circuit  court  has 
jurisdiction  of  the  cause  even  though  the  record  has  not  been 
remitted  so  as  to  be  in  its  actual  possession.    Murphy  v.  State, 

420 
Same:  Setting  aside  order  of  another  circuit  court,  ^ 

2.  An  order  incorporating  a  village,  made  by  one  circuit  court  under 

sees.  854-866,  Stats.  (1898),  cannot  be  declared  void  or  pro- 
ceedings thereunder  restrained  in  an  action  brought  in  another 
circuit  court  The  remedy,  if  any,  is  to  be  sought  in  the  court 
in  which  the  proceedings  were  instituted  or  upon  appeal.  Sal- 
ter V.  Cook,  20 

Same:  Clerk:  Custody  of  grand  jury  list.    See  Qband  Jury,  1-3. 

Municipal  courts.    See  Limitation  of  Actions,  1-3. 

Justices*  courts.    See  Justices'  Courts. 

COVENANTS. 

Agreement  restricting  use  of  land:  Equitable  servitude.  See  Deeds,  2. 
1.  Where  an  instrument  restricting  use  was  executed  in  pursuance 
of  a  general  scheme  for  the  purpose  of  preserving  the  character 
of  real  estate  as  first-class  residence  property  "by  present  own- 
ers and  future  purchasers  of  the  same,"  the  restriction  created 
an  equitable  servitude.    Boyden  v.  Roberts,  659 

Vou  131  —  44 


690  INDEX.  [131 


2.  Such  a  restriction  must  be  regarded  as  of  valae  to  the  whole 

property  and  inserted  for  the  benefit  of  those  who  become  own- 
ers of  separate  parcels,  and  is  binding  in  equity  on  a  grantee 
of  a  portion  of  the  premises  with  notice.  Ibid, 

3.  Where  a  covenant  in  the  form  of  a  restriction  is  appurtenant  to 

the  land,  the  right  to  enforce  it  in  equity  passes  with  the  land. 

IWd. 

4.  The  doctrine  of  equitable  servitude  is  one  largely  of  intention  to 

be  deduced  from  the  agreement.  Ibid. 

5.  The  controlling  question  in  determining  whether  an  equitable 

servitude  exists  is  whether  the  original  parties  so  intended. 

Ibid. 

6.  The  form  of  an  agreement  used  to  create  a  restriction  in  the 

nature  of  an  equitable  servitude  is  not  material.  Words  of 
covenant  are  as  effectual  as  words  of  grant.  Ibid. 

7.  The  owner  of  a  tract  of  land  with  lake  frontage,  at  the  time  of 

conveying  a  portion  thereof  and  as  part  of  the  same  transaction, 
made  an  agreement  with  the  grantee  that  the  character  of  the 
whole  tract  as  first-class  residence  property  should  be  preserved 
by  them  and  by  future  purchasers,  and  that  no  part  thereof 
should  at  any  time  be  occupied,  sold,  or  used  by  either  of  them 
or  their  heirs,  executors,  or  assigns  for  hotel,  club,  or  camping 
purposes,  or  for  any  reformatory,  charitable,  or  penal  institu- 
tion. The  agreement  provided  that  it  should  be  binding  upon 
the  respective  heirs,  executors,  administrators,  and  assigns  of 
the  parties  thereto  and  should  constitute  a  covenant  running 
with  the  land.  The  deed  made  no  reference  to  the  agreement. 
Held,  that  the  instruments,  construed  together,  impressed  upon 
the  whole  tract  and  upon  every  part  thereof  an  equitable  servi- 
tude for  the  benefit,  of  all  purchasers  and  binding  upon  all 
purchasers  having  notice  thereof,  and  that  the  specified  re- 
strictions upon  the  use  of  the  property  could  be  enforced  by 
!  subsequent  purchasers  of  parcels  of  the  portion  originally  re- 

t  tained  by  the  owner  against  other  such  purchasers  chargeable 

with  notice  of  the  agreement,  although -all  claimed  under  mesne 
conveyances  from  such  owner  containing  no  restriction  and  no 
reference  to  the  agreement  Ibid. 

S.  The  restrfction  being  for  the  benefit  of  all  portions  of  the  prop- 
erty, each  purchaser  took  his  portion  with  the  right  to  enforce 
the  restriction  against  other  grantees  of  portions  of  the  prop- 
erty-.with  notice.  Ibid. 

9.  No  reference  to  the  agreement  in  deeds  of  portions  of  the  prem- 
ises was  necessary  in  order  to  enable  grantees  with  notice  to 
enforce  the  restriction  inter  sese.  Ibid. 

10.  The  maintenance  on  said  tract  of  a  neighborhood  clubhouse  for 
social  purposes  in  connection  with  golf  grounds,  and  of  a  pier 
and  boat  landing  for  the  accommodation  of  members  and  their 
families  and  guests,  would  constitute  a  violation  of  said  agree- 
ment. Ibid. 
CRIMINAL.  LAW  AND  PRACTICE. 

Responsibility  for  crime:  Insanity.    See  Cbimxnal  Law,  13,  14. 
1.  However  sane  one  may  have  been  at  all  other  times,  if  he  was 
actually  insane  within  the  legal  definitions  at  the  time  he  com- 
mitted the  criminal  act  he  is  not  responsible.    Duthey  v.  State, 

178 
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2.  One  cannot  be  held  criminally  responsible  for  acts  done  while  he 

was  actually  insane,  even  though  his  mental  state  was  brought 
about  by  his  own  fault  in  yielding  to  anger  or  passion.       IMd, 
JSame:  Evidence:  OpinUme. 

3.  When  a  nonexpert  witness  is  to  be  asked  his  opinion  as  to  a  per- 

son's sanity  the  question  should  be,  substantially:  What  im- 
pression was  made  upon  your  mind  by  the  conduct,  actions, 
manner,  expressions,  and  conversation  which  you  observed? 
Duthey  v.  Btate,  178 

4.  A  physician  was  asked  whether,  assuming  the  truth  of  certain 

facts  stated  and  of  the  testimony  of  the  defendant  which  he 
heard,  he  saw  in  those  facts  and  that  testimony  any  indication 
that  defendant  was  suffering  at  any  time  from  melancholia. 
Held,  that  the  question  was  proper  and  that  answers  thereto  by 
the  witness,  "I  see  no  signs  of  melancholia,"  and  "There  is  no 
evidence  of  melancholia  in  that  testimony,"  were  not  objection- 
able in  form.  IJ)id, 

Evidence:  Reading  minutes  of  testimony:  Stenographic  reporter, 

6.  Upon  the  trial  of  the  Issue  of  guilty,  permitting  the  court  re- 
porter to  read  his  minutes  of  the  testimony  given  by  defendant 
on  the  trial  of  the  issue  of  sanity  was  not  error  merely  because 
there  was  no  other  reporter  to  take  down  the  oral  testimony 
so  read  to  the  Jury.    Duthey  v.  State,  178 

Same:  Ooncluaivenees  of  defendant* 9  declarations.    See  HoiaoiBE,  5. 

Same:  Weight  and  sufldency.    See  Homioidb,  4,  8. 

Trial:  Calendar:  Record  not  remitted  from  appellate  court:  Notice. 

6.  The  fact  that  the  record  in  a  criminal  case  had  not  been  remit- 

ted from  the  appellate  court  to  the  circuit  court  when  the 
cause  was  placed  on  the  trial  calendar  of  the  latter  court  was 
a  mere  irregularity  not  afiTecting  any  substantial  right  of  the 
defendant,  where  such  record  was  thereafter  remitted  and 
was  in  the  court  when  the  trial  was  commenced  Murphy  v. 
State,  420 

7.  There  being  no  statute  or  rule  requiring  notice  to  be  given  of 

the  placing  of  a  criminal  cause  upon  the  trial  calendar  of  the 
circuit  court,  no  such  notice  to  the  defendant  is  necessary. 

Ihid. 

8.  The  circumstances  under  which  defendants  Ih  criminal  cases  are 

to  be  put  upon  trial  are  largely  within  the  discretion  of  the 
trial  courts,  guided  by  the  constitutional  guaranties  of  the  right 
to  speedy  trial  and  of  reasonable  opportunity  to  prepare  and 
make  defense.  Il>id. 

Arguments  and  conduct  of  counsel. 

9.  Where  the  district  attorney  in  his  opening  remarks  to  the  Jury 

improperly  stated  that  he  expected  to  prove  a  certain  fact,  but 
the  trial  Judge  promptly  stopped  him  and  stated  that  such  proof 
would  not  be  allowed,  and  there  was  no  objection  or  exception 
taken  to  the  remark  and  no  request  for  any  instruction  or  cau- 
tion to  the  Jury  on  the  subject,  there  was  no  prejudicial  error. 
Heuhner  v.  State,  162 

Instructions  to  jury.    See  Homicide,  1. 

10.  If,  In  charging  the  Jury,  the  court  attempts  to  summarize  and  de- 
clare the  contentions  made  by  either  party  he  should  do  it  with 
great  care  and  only  after  being  assured  that  he  appreciates  not 
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only  what  those  contentions  are  but  their  relative  Importance 
as  viewed  by  counsel.    Duthey  v.  State,  178 

11.  To  be  a  ground  of  reversal,  an  omission  from  such  a  statement 

by  the  court  should  have  been  called  to  the  attention  of  the 
trial  court  by  a  request  that  the  thing  omitted  be  supplied. 

Ibid. 

12.  It  is  the  duty  of  the  trial  court,  especially  when  so  requested,  to 

instruct  the  jury  specifically  as  to  their  duty  to  acquit  if  they 
entertain  a  reasonable  doubt  as  to  the  guilt  of  the  defendant. 

Ibid. 

13.  Although  upon  the  trial  of  the  Issue  as  to  insanity  of  the  defend- 

ant the  presumption  is  in  favor  of  sanity,  the  Jury  should  not 
be  instructed  that  this  throws  upon  him  the  burden  of  proof 
and  that  to  escape  he  must  produce  evidence  of  insanity  suffi- 
cient to  raise  a  reasonable  doubt  The  proper  instruction  is 
simply  that  if,  after  considering  all  the  evidence  before  them, 
there  remains  in  the  minds  of  the  Jury  any  reasonable  doubt  of 
sanity,  they  should  find  the  defendant  insane.  Ibid. 

14.  It  was  error  to  instruct  the  Jury,  in  effect,  that  If  defendant 

while  sane  determined  upon  the  killing  of  the  deceased  he  must 
be  found  sane  although  thereafter  he  became  insane  and  was 
80  at  the  time  of  the  homicide.  Ibid. 

15.  A  requested  instruction  to  the  effect  that  the  testimony  as  to  the 

good  reputation  of  defendant  as  to  his  honesty  and  integrity 
might,  if  believed,  be  in  itself  sufficient  to  raise  a  reasonable 
doubt  as  to  his  guilt,  is  held  to  have  been  properly  denied. 
Such  testimony  should  be  considered  in  connection  with  all  the 
other  evidence.    Niezorawaki  v.  State,  166 

16.  A  requested  instruction,  with  reference  to  testimony  as  to  the 

bad  reputation  of  a  witness  for  truth  and  veracity,  as  follows: 
"If  from  such  testimony  you  are  satisfied  that  the  said  wjtness 
has  been  impeached,  or  you  have  a  reasonable  doubt  on  account 
of  such  testimony  as  to  his  credibility,  you  should  disregard 
his  testimony  given  in  this  case,  except  as  to  those  parts,  if 
any,  in  which  such  testimony  has  been  corroborated  by  other 
credible  witnesses,"  was  properly  denied  because  it  directed, 
not  merely  permitted,  the  Jury  to  disregard  his  testimony,  be- 
cause it  limited  the  corroboration  to  testimony  of  witnesses, 
thereby  excluding  circumstances  and  documents,  and  because 
it  required  corroboration  by  more  th^n  one  witness.  Ibid. 

Jurors:  Separation  before  being  atoom. 

17.  Mere  separation  of  the  Jurors  before  they  were  Impaneled  and 

sworn  is  not  ground  for  reversal  of  a  conviction  in  a  capital 
case.    Heubner  v.  State,  162 

Btatementa  by  trial  judge  to  jury. 

18.  A  cautionary  statement  by  the  trial  Judge  to  the  Jury  before  the 

examination  of  witnesses,  as  follows:  "You  will  listen  to  the 
evidence  of  each  of  the  witnesses,  and  bear  in  mind  the  appear- 
ance of  the  witnesses  upon  tlie  stand  and  the  infpress  that  the 
evidence  of  these  witnesses  makes  upon  your  mind,  and  espe- 
cially as  to  whether  the  evidence  is  credible  or  truthful  or  is 
not  the  truth,"  held  entirely  proper.    Heubner  v.  State,       162 

19.  It  was  Improper  for  the  trial  court,  in  reply  to  a  question  asked 

by  the  Jury  while  they  were  deliberating  upon  the  issue  of  san- 
ity, to  inform  them  that  if  they  found  the  defendant  sane  the 
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same  Jury  would  afterwards  pass  upon  the  question  of  his  guilt 
or  innocence.  The  court  should  have  told  them  that  such  in- 
formation had  no  relevancy  to  their  duty  in  respect  to  the  issue 
before  them.    Duthey  v.  State,  178 

20.  Conduct  of  the  trial  judge  is  criticised,  in  that  he  took  occasion, 

when  the  jury  had  returned  into  court  during  their  delibera- 
tions, to  explain  his  course  and  vindicate  his  acts  and  motives, 
with  reference,  particularly,  to  a  complaint  of  defendant's  coun- 
sel, in  his  argument,  that  the  lower  degrees  of  homicide  had  not 
been  submitted  to  the  jury.  The  minds  of  the  jury  should  not 
have  been  diverted  from  their  duty  by  any  discussion  as  to 
propriety  of  conduct  of  court  or  counsel.  n>id. 

Verdict:  OompromUe:  Recommendation  of  mercy. 

21.  The  facts  that  a  verdict  of  guilty  was  accompanied  by  a  recom- 

mendation of  mercy,  and  that  before  separating  the  jury  handed 
to  the  judge  a  written  request  for  leniency  toward  the  defend- 
ant, do  not  show  that  the  verdict  was  a  compromise  verdict 
which  must  be  set  aside.    Niezorawski  v.  State,  166 

Appeal  and  error:  Exceptions  available. 

22.  Under  sees.  4659,  4706,  Stats.  (1898),  no  exceptions  are  available 

in  a  criminal  case,  except  such  as  relate  to  rulings  which  the 
appellate  court  can  see,  from  the  record  returned,  actually 
prejudiced  the  defendant  in  his  defense  upon  the  merits.  Nie- 
zorawski  v.  State,  166 

Bribery,    See  Elections,  4. 

Murder  and  manslaughter:  Degrees.    See  Homicids. 
Cross-Cohplaint.    See  Pleading,  3-5. 
CuiTCLATivB  BviDBNCB.    See  New  Trial,  2. 

DAMAGES. 

Breach  of  contract:  Nominal  damages,  tohen  recoverable. 

1.  For  breach  of  an  agreement  by  a  bank  to  return  to  the  holder 

at  a  certain  time  a  note  sent  to  the  bank  for  collection,  the 
holder  was  entitled  to  recover  nominal  damages  although  it 
was  found  that  even  if  the  note  had  been  returned,  there  was 
no  probability  that  the  maker  would  have  paid  it.  W.  H.  Kih- 
linger  Co.  v.  Sauk  Bank,  595 

Same:  Failure  to  prove  damage.    See  Trial,  7. 

For  taking  of  property  for  public  use.  See  Municipal  Corpora- 
tions, 4. 

Measure  of  damages:  Pleading:  Instructions  to  jury. 

2.  In  an  action  for  loss  of  services,  expenses,  etc.,  by  reason  of 

plaintiff's  infant  son  having  been  disabled  through  defendant's 
negligence,  the  complaint  alleged  that  the  son  was  struck  by 
a  swinging  block  and  knocked  down  into  the  hold  of  a  vessel, 
resulting  in  a  swelling  on  his  cheek,  intense  pain,  confinement 
to  his  bed  for  six  weeks,  and  a  concussion  of  the  spine,  and 
that  the  injuries  were  of  a  permanent  nature,  etc.  Held  that, 
giving  the  complaint  a  liberal  construction,  there  could  be  a 
recovery  thereunder  of  all  the  damages  which  in  law  are  con- 
sequent upon  the  breach  of  duty  alleged,  and  not  merely  of 
those  resulting  from  the  concussion  of  the  spine.  Johnson  v. 
St.  Paul  d  W.  Coal  Co.  627 
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3.  For  the  services  of  his  wife  in  nursing  his  infant  son  injured 

through  defendant's  negligence,  a  •  father  may  recover  an 
amount  not  exceeding  that  for  which  he  could  have  employed 
others  to  do  the  work.  /Wd. 

4.  In  an  instruction  that  the  father  might  recover  for  expenses 

necessarily  Incurred  In  caring  for  his  son  during  the  illness 
resulting  from  the  Injury,  Including  medical  services,  etc.,  the 
word  "caring"  was  clearly  used  as  a  synonym  for  "nursing/' 
and  the  instruction  was  proper.  n>id. 

5.  An  instruction  that  plaintlfC  was  entitled  to  recover  "such  sum 

as  will  fully  compensate  him  for  the  loss  of  his  eye  and  the 
disadvantage,  disfigurement,  and  Inconvenience  it  is  reason- 
ably certain  from  the  evidence  will  result  from  such  loss/'  is 
held  not  to  have  misled  the  Jury  to  understand  that  they  might 
duplicate  the  damages  by  allowing  full  compensation  for  the 
loss  of  the  eye  and  further  compensation  for  the  resulting  dis- 
advantage, disfigurement,  and  Inconvenience.  Hocking  v.  Wind- 
8or  8.  Co.  SZZ 

Itemizing  damages  in  verdict.    See  Tbial,  19. 

Excessive  damages.    See  Appeai.,  14,  16.    Libel. 

6.  In  a  tort  action  for  unliquidated  damages  a  verdict  will  not  be 

set  aside  on  the  ground  that  it  is  excessive  unless  the  excess 
is  such  as  to  create  the  belief  that  the  Jury  was  misled  by 
passion^  prejudice,  or  ignorance.    Flannigan  v.  Stauss,  94 

7.  An  award  of  $3,500  as  damages  for  the  death  of  a  brakeman 

about  eighteen  years  old  who  was  earning  $80  per  month  and 
whose  parents,  sixty-one  and  fifty-two  years  old  respectively, 
were  in  poor  health  and  largely  dependent  on  him  for  support, 
is  held  not  excessive.    Hayes  v.  C,  M.  d  8t.  P.  R.  Co.  39S^ 

8.  An  award  of  $5,000  for  the  loss  of  an  eye.  involving  much  pain 

and  suffering,  is  held  not  excessive.    Hocking  v.  Windsor  8.  Co. 

532^ 

9.  An  award  of  $6,000  for  Injuries  to  a  laborer  forty  years  old  which 

left  his  hand  In  a  mutilated  and  practically  useless  condition,  la 
held  not  excessive.    Walker  v.  8immons  Mfg.  Co.  542 

10.  An  award  of  $1,000  to  a  father  for  loss  of  services  of  his  son 
during  the  four  and  three-fourths  years  of  the  latter's  minority 
remaining  after  he  was  injured  is  heid  not  excessive.  Johnson 
V.  8t.  Paul  d  W.  Coal  Co.  62T 

DEEDS. 

Acknowledgment  tefore  notary  outside  of  sttUe. 

1.  The  acknowledgment  of  a  deed  taken  by  a  notary  public  outside 

of  this  state  and  certified  to  in  substantially  the  fonn  prescribed 
by  our  statutes,  with  the  impression  of  his  seal,  is  sufficient  to 
make  the  deed  admissible  in  evidence  in  an  action  in  this  state, 
without  having  annexed  thereto  an  additional  certificate  that 
the  notary  public  was  such  officer.  Washburn  Land  Co.  v. 
Stoanhy,  1 

Recording:  Notice.    See  Comsnants,  2,  7,  9.    Mobtqages,  1.    Vkndob 

AND  Purchaser,  9,  10. 

2.  An  agreement  between  the  owner  of  a  tract  of  land  and  the  pur- 

chaser of  a  part  thereof,  restricting  the  use  of  the  whole  tract 
and  creating  an  equitable  servitude,  was  an  instrument  by 
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which  the  title  to  the  real  estate  might  "be  affected  in  law  or 
equity"  and  hence  was  a  "conveyance"  as  defined  in  sec.  2242, 
Stats.  (1898),  and  the  record  thereof  was  constructive  notice 
to  all  subsequent  purchasers.    Boy  den  vjRoherts,  659' 

Construction:  Exception  or  reservation? 

3.  A  conveyance  of  land  by  a  man  seventy-six  years  old  contained,. 

after  the  description,  the  following:  "saving,  excepting  and  re- 
serving for  himself,  the  grantor  herein,  all  the  timber  now 
growing  and  standing  on  the  south  half  of  the  said  premises,, 
with  the  right  at  all  times  to  enter  on  the  said  premises  to  cut 
and  haul  the  said  timber  away  during  the  next  forty  years,  but 
the  grantor  herein  agrees  to  cut  and  haul  away  each  year  what 
is  necessary  for  him  for  firewood  and  other  uses  on  the 
grantor's  farm."  Held,  that  this  constituted  an  exception  of 
the  timber  from  the  grant,  and  that  the  grantor's  title  thereto, 
80  retained  by  him,  was  real  estate  which,  at  his  death,  would 
pass  to  his  heirs  or  devisees,  subject  to  the  limitation  of  forty 
years  for  its  removal.  TniiiiN,  J.,  dissents,  being  of  the  opin- 
ion that  the  language  quoted  constituted  a  reservation,  not  an 
exception.    Williams  v,  Jones,  361 

Same:  Deed  executed  in  official  character:  Title  conveyed.  See  Coun- 
ties, 3. 

4.  A  quitclaim  deed  executed  by  one  in  an  oflicial  or  representative 

character  Is  to  be  given  no  greater  effect  than  is  warranted  by 

the  authority  conferred  upon  him.    Pinkerton  v,  Fenelon,    440 

Agreement  restricting  use  of  land:  Equitable  servitude.    See  Covi> 

NANTS. 

Tax  deeds.    See  Tax  Titles. 

Definitions.    See  Wobds  and  Phrases. 

Degbees  of  murder  or  manslaughter.    See  Homicide,  1-7. 

Delay.    See  Pleading,  6.    Subbogation,  3. 

Demand. 

Of  performance  of  contract.    See  Masteb  and  Servant,  5-8. 
For  change  of  venue.    See  Venue,  1-3. 

Demubbeb.    See  Cobpobations,  2.    Masteb  Aim  Sebtant,  20,  21,  24. 
Pleading,  1-5. 

Descbiption  of  land.    See  Judgment,  5.    Tax  Titles,  14. 

DiscBEnoN.    See  Ck>NTiNUANGE.    Contbacts,  6.    Cbimjnal  Law,  8. 
Pleading,  6.    Tbial,  19. 

Dismissal  of  action.    See  Judgment,  6. 

DiSTBiOT  Attobnbt.    See  Cbiminal  Law,  9. 

Docket.    See  Justices'  Ck)UBTS,  1. 

Donatio  mobtis  causa.    See  Gifts. 

DowEB.    See  Ejectment,  1.    Husband  and  Wipe,  2.    Liens,  8. 

Dbainage  of  land.    See  Watebs. 

Due  Pbogess  op  Law.    See  Constitutional  Law,  10, 11.    Ouabdiah 
AND  Wabd,  2. 

Easements  and  Servitudes.    See  Covenants. 
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EJECTMENT. 
See  Tax  Titles,  10-13. 

1.  The  existence  of  an  inchoate  right  of  dower  In  the  wife  of  a 

former  owner  of  land  does  not  preclude  the  present  owner 
from  recovering  possession  of  the  land  in  an  action  of  eject- 
ment against  a  tax-title  claimant.  Washhum  Land  Co,  v, 
8tDanhy,  1 

2.  Where  plaintiff  in  ejectment  is  entitled  to  recover  by  reason  of 

defects  in  the  tax  title  under  which  defendant  claims,  the  di- 
rection and  order  for  judgment  should'  follow  the  statute,  sec 
3087,  Stats.  (1898),  and  should  determine  the  amount  to  be 
paid  by  plaintiff  to  defendant  as  a  condition  of  judgment  in 
plaintiff's  favor.  Ibi^. 

3.  Where  plaintiff  in  ejectment  is  entitled  to  recover  by  force  of  a 

paramount  title  founded  on  a  tax  sale  later  than  the  tax  sale 
on  which  defendant's  claim  is  based,  or  because  the  land  had 
been  redeemed  from  a  tax  sale  before  the  tax  deed  thereon 
was  Issued  to  defendant,  he  is  not  entitled  to  recover  "by  rea- 
son of  a  defect  or  insufficiency  of  any  tax  deed  under  which 
the  defendant  claims  title/'  and  should  therefore  not  be  re- 
quired, under  sec.  3087,  Stats.  (1898),  to  pay  to  defendant  the 
taxes  paid  by  the  latter.    Doolittle  v.  J.  L.  Gates  L.  Co.         24 

Election. 
To  terminate  or  continue  contract.   See  CJontracts,  8.    Vendob  axd 

PUBCHASEB,  2,  3,  7. 
Between  causes  of  action.    See  Vendor  and  Pubchaser,  8. 
By  devisees  against  conversion  of  realty.    See  Wills,  4. 

BLECJTIONS. 

See  County  Judges,  3.    Intoxtoatino  Liquobs,  3,  4.    Judouznt,  6. 

Schools,  3. 

1;  Under  subd.  3,  sec.  30,  Stats.  (1898),  providing  that  each  voter 
signing  a  nomination  paper  shall  add  to  his  signature  his  busi- 
ness and  residence,  the  use  of  ditto  marks  (")  placed  under  the 
business  or  residence  of  some  former  signer  Is  peimlasible. 
State  ex  rel.  Dithmar  v.  Bunnell,  198 

2.  At  an  election  to  fill  the  office  of  county  judge  for  an  unexpired 

term  and  also  for  a  new  term  thereafter,  separate  nomination 
papers  for  each  term  were  necessary;  and  after  a  nomination 
paper  specifying  merely  the  office  of  "county  judge"  had  been 
signed  the  candidate  had  no  right  to  change  it  by  interlining 
the  words  "for  the  unexpired  term."  IWd- 

3.  'After  the  name  of  a  candidate  has  been  placed  upon  the  ofBdal 

ballot  and  the  election  has  taken  place,  the  fact  that  there  had 
been  a  wrongful  alteration  in  his  nomination  papers  does  not 
of  itself  require  the  rejection  of  the  votes  cast  for  him  at  the 
election.  -^Wd. 

4.  It  is  bribery,  under  sec.  4478,  Stats.  (1898),  for  a  candidate  for 

the  office  of  county  judge  to  promise  the  voters,  before  the  elec- 
tion, that  if  elected  he  "will  draw  all  papers  necessary  in  the 
settlement  of  estates  and  give  the  necessary  advice  free  of 
charge."  But  such  a  promise,  in  the  absence  of  any  proof  that 
any  voter  was  induced  thereby  to  vote  for  such  candidate,  is 
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not  sufficient  ground  for  rejecting  the  votes  cast  for  him  or 
ousting  him  from  the  office.  n>id. 

Emi?<ent  Domain.    See  Municipal  Cobfobations,  4.    Railboads,  1-3. 

Equitable  ComnsBSiON.    See  Wills,  4. 

Equitable  Sebtttude.    See  Covenants.    Deeds,  2. 

Equitt.  See  Coubts,  2.  Covenants.  Husband  and  Wife,  1. 
Liens,  8,  9.  Mobtgages.  Pabtition.  Patents.  Pbincipal 
AND  Subett.     Subbogation.     Tax  Titles,  8.     Vendob  and 

PUBOHASEB,  5,  6.     WaTEBS,  4.     WiLLS,  4. 

Estates  in  land.    See  Pabtition,  1,  2. 

Estates  of  Decedents.  '  See  Executobs.  Fbaud.  Mastbb  and 
Sebvant,  8.    Subbogation,  2,  3.    Tbial,  6.    Wills. 

Estoppel.    See  Contbacts,  10.    Liens,  4.    Tax  Titles,  11. 

EVIDENCE. 

Presumptions  and  burden  of  proof.  See  Animals,  1,  2.  Cbiminai. 
Law,  13.  Negligence.  Schools,  1.  Tax  Titles,  5,  16.  Tbial, 
12-14.    Vendob  and  Pubchaseb,  1. 

Belevancy,  materiality,  and  competency.  See  Bbokebs,  6.  Pbin- 
cipal AND  Subett,  6,  7.    Sales,  10, 11,  14, 15.    • 

1.  When  evidence  la  introduced  by  one  party  tending  to  raise  an 

unfavorable  inference  as  to  the  claim  of  the  adverse  party,  evi- 
dence of  an  explanatory  character  reasonably  tending  to  rebut 
such  unfavorable  inference  may  be  allowed  which  might  in  the 
absence  of  the  adverse  evidence  be  clearly  inadmissible.  An- 
derson V,  Arpin  H,  L.  Co.  S4 

Game:  Evidence  of  price  and  reasonable  vaXue. 

2.  In  case  of  a  dispute  as  to  the  contract  price  for  work.  In  order 

to  render  evidence  of  the  reasonable  value  thereof  admissible 
there  must  be  a  direct  conflict  as  to  the  contract  price,  and  the 
difference  between  the  claims  of  the  parties  must  be  so  great 
that  the  reasonable  value  may  discredit  the  evidence  on  one 
side  and  corroborate  that  on  the  other,  aftording  some  reason- 
able ground  for  believing  that  the  contract  was  at  the  price 
most  in  harmony  with  such  evidence.  Anderson  v.  Arpin  H. 
L.  Co.  34 

3.  Such  evidence  must  be  directed  to  the  reasonable  value  of  the 

work  from  the  standpoint  of  the  parties  when  the  contract 
was  made.  Ibid. 

4.  The  question  of  the  relevancy  or  competency  of  such  evidence 

must  be  decided  in  each  case  according  to  the  particular  cir- 
cumstances, and  the  ruling  of  the  trial  court,  unless  clearly 
wrong  and  prejudicial,  should  not  be  disturbed  on  appeal.  Ibid, 

5.  In  an  action  to  recover  for  work  done  in  piling  lumber,  where 

plaintiff  claimed  that  the  agreed  price  was  seventy  cents  per 
thousand  feet  and  defendant  claimed  that  it  was  sixty-five 
cents,  the  difference  is  held  not  so  great  as  to  render  erroneous 
the  exclusion  of  evidence  as  to  the  reasonable  value  of  the 
work.  Ibid. 

Same:  Refreshing  recollection. 

6.  In  an  action  to  recover  for  services  in  piling  lumber  under  a 

contract,  defendant's  bookkeeper  having  testified  without  ob- 
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Jection  that  he  had  paid  plaintiff's  employees  as  requested  by 
him  and  had  charged  the  amounts  accordingly,  It  was  com- 
petent for  him  to  testify  to  the  aggregate  of  such  payments, 
refreshing  his  memory  from  the  books.  Anderson  v.  Arpin 
B.  L,  Co,  34 

Admissions  and  declarations.    See  Houicide,  5.    Railboads,  2. 

Documentary  evidence:  Minutes  of  school  "board  meetings.     See 
Schools,  1. 

Parol  evidence  affecting  u>ritinos.    See  Insuraivcs,  4. 

Opinion  evidence.  See  Cbiminal  Law,  3-5..  Phtsicia>-8  and  Sub- 
GEOKS.    Sales,  15. 

7.  The  Issue  being  as  to  the  liability  of  a  district  superintendent  for 

losses  sustained  by  an  Insurance  company  through  fraud  of  an 
agent  In  the  district,  an  Insurance  Inspector  was  asked  whether 
the  fraud  would  have  been  possible  If  collection  books  had  been 
properly  kept  by  each  agent  and  had  been  examined  and  their 
condition  known  and  reported  to  the  company  by  the  superin- 
tendent; and  was  also  asked  what  such  Inspection  and  report 
would  have  shown  as  to  the  condition  of  the  business.  Held, 
that  the  questions  called  for  Inferences  of  fact  not  the  subject 
of  expert  knowledge  and  which  It  was  the  province  of  the  jury 
to  draw.    McKone  v.  Metropolitan  L.  Jns,  Co,  243 

8.  In  an  action  for  injuries  to  a  servant  caused  by  a  splinter  broken 

from  a  die  in  a  punch  press,  testimony  of  witnesses  that  they 
had  examined  and  compared,  with  the  aid  of  a  magnifying 
glass,  the  splinter  and  the  crevice  in  the  die  produced  by  plaint- 
iff, and  had  tested  the  material  of  both  as  to  hardness  and 
similarity  of  surface  and  grain,  and  that  from  such  examina- 
tion they  could  state  that  the  splinter  came  from  that  die,  was 
competent  and  proper.    Hocking  v.  Windsor  8,  Co,  532 

9.  Expert  testimony  to  the  effect  that  the  die  was  improperly  set, 

based  on  the  facts  that  it  sheared  and  that  the  knife  of  the  die 
became  loosened  as  it  was  operated,  and  on  the  marks  appear- 
ing on  the  dies,  was  also  proper.  Ibid, 

10.  Plaintiff's  counsel.  In  presence  of  the  Jury,  asked  that  certain 

opinion  evidence  introduced  by  him  be  stricken  out  and  the 
Jury  requested  not  to  consider  It  The  court  stated:  **The  mo- 
tion is  granted  and  the  Jury  is  so  instructed,"  but  gave  no 
further  instruction  on  the  subject.  Held,  that  this  ruling,  in 
connection  with  the  language  of  counsers  request,  sufficiently 
informed  the  jury  that  the  evidence  in  question  was  not  to  be 
considered.  Ibid. 

Weight  and  sufficiency  of  evidence.  See  Ajxjuajlb,  8.  Chajcpebtt. 
Contracts,  17.  Criminal  Law,  16,  16.  Homicide,  5,  8.  In- 
surance, 3.  Master  and  Servant,  1,  2.  Mobtoaoss,  5.  Raut 
ROADS,  6,  6,  10.    Sales,  5,  6,  13. 

11.  In  an  action  to  recover  for  work  in  piling  lumber,  alleged  to 

have  been  done  at  a  stipulated  price,  the  evidence  is  held  to 
warrant  a  finding  by  the  Jury  that  there  was  an  agreed  price 
for  the  work.    Anderson  v.  Arpin  H,  L,  Co,  34 

Errors  in  admission  or  exclusion:  Materiality,    See  Appeal^  13,  16. 

Examination  of  witnesses.    See  Witnesses. 

Newly-discovered  evidence  as  ground  for  new  trial:  Cumulative  evi- 
dence.    See  New  Trial,  1,  2. 
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EzAMiNATioN  of  wltnesses.    See  Witnesses. 

ExcEFTiox  or  reservation?    See  Deeds,  3. 

BzoEPTiONB.    See  Apfkal,  2,  3.    CsiMmAL  Law,  22. 

Exceptions,  Bill  of.    See  Appeal,  1,  4. 

BxcESSiYB  Damages.    See  Appeal,  14,  16.    Damages,  6-10.    Libel. 

Excise  Laws.    See  Intoxicating  Liquors. 

Excusable  Homicide.    See  Homicide,  7. 

Execution.    See  Appeal,  4,  6. 

EXECUTORS  AND  ADMINISTRATORS. 
See  Fbaud.    Masteb  and  Sebva:^t,  8.    Subrogation,  2,  3.    Trial,  6. 

jWlLLS. 

In  an  action  hy  an  administrator  for  a  wrongful  conversion  of 
household  goods  of  his  decedent,  it  Is  held  upon  the  evidence 
that  it  was  a  question  for  the  jury  whether  defendant  had  re- 
fused to  allow  plaintift  to  take  possession  of  the  property. 
Bchultz  17.  Becker,  23& 

Executory  Ck>NTaACTs:     Right  of  party  to  withdraw.     See  Con- 
tracts, 8. 

Expert  Testimony.    See  Criminal  Law,  4.    EvIdengb,  7-10.    Phy- 

SICIAJ7S  AND  SUBOBONS.     SALES,  15. 

Extension  of  time.    See  Liens,  4.    Limitation  op  Actions,  4. 

False  Repbsbsntations.    See  Bills  and  Notes,  1,  6.    Contracts^ 
9^11.    Principal  and  Surety,  1,  2. 

Fees  of  witnesses.    See  Venue,  4. 

Fellow-Sxryants.  See  Master  and  Servant,  20-24.  Railroads,  10. 

Filing  oath  of  of&ce,  hond,  etc.     See  County  Judge,  1,  2.    Grand 
Jury,  4. 

Findings  of  Fact.    See  Appeal,  7,  9-11,  20. 

Foreclosure. 
Of  mechanics'  liens.    See  Liens,  8,  9. 

Of  mortgages.  See  Liens,  8,  9.  Limitation  of  Actions,  4.  Mort- 
gages,  6. 

Foreign  Corporations.    See  Corporations,  2. 

FRAUD. 

See  Bills  and  Notes,  1,  6.  Contracts,  9-11.  Judgmejtp,  1-4.  Prin- 
cipal AND  Surety,  1,  2.  Trial,  6.  Vendor  and  Purchaser^ 
8,  9. 
The  question  whether  the  maker  of  a  note  owned  hy  a  decedent 
was  a  party  to  a  fraud  through  which  a  payment  was  made  to 
the  widow  instead  of  to  the  executor,  so  as  to  preclude  a  re- 
covery by  such  maker  from  the  widow,  is  held  upon  the  evi- 
dence to  have  been  one  for  the  Jury.    Paulus  v.  0*Neill,         69 
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FRAUDS.  STATUTE  OP. 

See  Husband  and  Wife. 

An  oral  agn^^eement  authorizing  one  as  agent  to  purchase  prop- 
erty for  another  from  a  third  person  is  not  within  the  statute 
of  frauds—sec.  2308,  Stats.  (1898)-— relating  to  contracts  for 
the  "sale  of  goods/'  etc.    Wiger  v,  Oarr,  684 

Oarnibhicsnt.    See  Appeal,  4,  5. 

•Gexeral  Appeasance.    See  Justices'  Coubts,  2. 

GIFTS. 

To  be  valid,  a  gift  mortis  causa  must  take  effect  during  the  life 
of  the  donor  as  an  executed  and  complete  transfer  of  the  pos- 
session and  title,  either  legal  or  equitable,  to  the  donee.  Schultz 
V.  Becker,  236 

Good  Will.    See  Ck)NTBACTS,  5. 

•Grading  of  streets.    See  Municipal  Ck>BPonATXONS,  3,  4. 

GRAND  JURY. 

1.  Under  sec.  2546a,  Stats.  (Supp.  1906;  Laws  of  1903,  ch.  90),  re- 
quiring the  record  book  in  which  the  grand  Jury  list  is  entered 
to  be  deposited  with  "the  clerk  of  the  court  of  such  county,  who 
shall  securely  keep  the  same  so  that  the"  list  shall  not  become 
known,  such  book  is  to  be  deposited  with  the  clerk  of  the  cir- 
cuit court    Niezaratoslci  v.  State,  "  166 

^  When  a  grand  Jury  is  to  be  drawn  in  a  municipal  court  or  other 
inferior  court,  the  grand  Jury  list,  after  being  deposited  with 
the  clerk  of  the  circuit  courts  is  to  be  removed  (in  proper  cus- 
tody) to  the  office  of  the  clerk  of  such  inferior  court,  and  is  to 
be  returned  after  the  drawing.  Ibid. 

3.  The  fact  that  a  book  so  removed  remained  in  the  office  of  the 

clerk  of  the  inferior  court  for  some  months  and  until  after  a 
second  grand  Jury  was  drawn  from  the  list,  was  an  irregularity, 
but  in  this  case  not  prejudicial.  Ibid. 

4.  The  oath  which  the  stenographer  employed  by  a  grand  Jury  Is  re- 

quired by  sec.  2546A  Stats.  (Supp.  1906;  Laws  of  1903,  ch.  90). 
to  "make  and  file,"  should  probably  be  filed  with  the  clerk  of 
the  grand  Jury,  but  an  error  in  this  resj^ect  would  not  make  the 
stenographer  a  disqualified  person  or  an  interloper  among  the 
grand  Jurors,  or  be  prejudicial.  Ibid. 

Guaranty.    See  Principal  and  Agent,  2. 

GUARDIAN  AND  WARD. 

1.  Sec.  3995c,  Stats.  (Supp.  1906;  Laws  of  1905,  ch.  89),  does  not 
authorize  the  appointment  of  a  special  guardian  after  the  ap- 
pointment and  qualification  of  a  guardian,  even  though  an 
appeal  has  been  taken  from  the  order  of  appointment  and  a 
stay  of  proceedings  had.    State  ex  rel.  Deleglise  v.  Parsons,  606 

£2.  Whether  sec.  3995c,  Stats.  (Supp.  1906;  Laws  of  1905,  ch.  89), 
which  provides  for  appointment  of  special  guardians  without 
notice,  is  valid,  not  determined.]  Ibid. 

Heat  of  Passion.    See  Homicide,  4,  5. 

Highways.    See  Railroads,  8,  9. 
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HOMICIDE. 
See  Criminal  Law,  14,  20. 

1.  Refusal  by  the  trial  court  to  submit  the  question  whether  de- 

fendant was  guilty  of  a  lower  degree  of  homicide  than  that  of 
which  he  was  convicted  was  prejudicial  error  if  the  evidence, 
in  any  reasonable  view,  could  support  a  conviction  of  such 
lower  degree.    Duthey  v.  State,  178 

2.  Where  the  killing  was  by  a  pistol  discharged  by  the  volition  of 

the  defendant,  without  any  element  of  accident  or  inadvertence, 
It  was  not  an  "involuntary"  killing  within  the  meaning  of  sees. 
4355»  4362,  Stats.  (1898).  Ihid, 

3.  The  killing  of  defendant's  wife  with  a  pistol,  claimed  by  him  to 

have  been  done  while  he  was  temporarily  insane  because  of  her 
misconduct,  is  held  upon  the  evidence  not  to  have  been  within 
sec.  4^63,  Stats.  (1898),  covering  "every  other  killing,"  etc., 
than  those  covered  by  other  sections.  Iliid, 

4.  Upon  the  evidence  (stated  in  the  opinion)  it  is  held  that  the 

Jury  might  have  found  that  the  killing  of  his  wife  by  defend- 
ant with  a  pistol  was  in  heat  of  passion  and  without  a  design 
to  effect  death  so  as  to  make  the  crime  manslaughter  In  the 
third  degree,  as  defined  in  sec.  4354.  Stats.  (1898).  I}>id. 

5.  A  defendanf s  own  declarations,  even  undej  oath  as  a  witness, 

are  not  conclusive  against  him  if  other  evidence  justifies  an 
inconsistent  conclusion  as  to  the  fact.  Thus,  defendant's  testi- 
mony asserting  delirium  and  unconsciousness  of  his  acts  at  the 
time  of  killing  his  wife  did  not  preclude  the  jury  from  finding 
from  other  evidence  that  there  was  merely  that  blind  anger 
which  the  law  calls  heat  of  passion.  I}>id. 

6.  A  killing  not  involving  any  element  of^  self-defense  or  enforce- 

ment of  a  duty  cannot  be  a  justifiable  homicide  under  sec.  4366, 
Stats.  (1898).  Ihid, 

7.  A  killing  by  the  use  of  a  dangerous  weapon  cannot  be  an  excus- 

able homicide  under  sec.  4367,  Stats.  (1898).  Ihid, 

8.  Upon  a  prosecution  for  the  murder  of  defendant's  bastard  child, 

the  evidence  Is  held  sufficient  to  show  that  the  child  was  bom 
alive  and  had  an  independent  existence  with  respiration  and 
circulation  before  the  act  was  committed.    Heubner  v,  State, 

162 
HoBSES.    See  Animals.    Railroads,  8,  9. 

HUSBAND  AND  WIFE. 
See  Bills  and  Notes,  2.    Corporations,  1.  Damages,  3.    Liens,  8,  9. 

1.  A  mortgage  of  her  separate  property  given  by  a  married  woman 

to  secure  payment  of  her  husband's  obligation  is  valid  and  en- 
forceable in  equity,  and,  no  liability  at  law  on  her  part  being 
involved,  the  statute  of  frauds  relating  to  the  promise  of  one 
person  to  answer  for  the  debt  of  another  and  the  law  respecting 
a  wife's  incapacity  to  incur  a  legal  liability  as  surety  for  her 
husband  have  no  application.    Qoll  v.  Fehr,  141 

2.  A  fully  executed  release  by  a  married  woman  of  her  Interest 

(even  inchoate)  in  real  estate  is  a  sufficient  consideration  for 
a  promise  to  pay  a  sum  of  money  for  such  release,  and  neither 
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her  marital  status  nor  the  statute  of  frauds  presents  any  ob- 
stacle to  the  validity  of  such  promise.    Lyttle  v,  Goldberg,    613 
Impeachment  of  witness.    See  Criminal  Law,  16. 

Impbovements:  Special  assessments.  See  Municipal  Coepoba- 
TIOKS,  1-4. 

Indemnity  for  Illness.    See  Instteance,  3,  4. 

Infants.    See  Masteb  and  Sebvant,  25,  26.    Wills,  1,  2. 

Injunction.    See  Contbacts,  6,    Coubts,  2. 

Insanity.    See  Cbiminal  Law,  1-5,  13,  14, 19.    Homicide,  S. 

Insolvency.    See  Vendob  and  Pubchaser,  5. 

Instbuctions  to  Juby.  See  Appeal,  2,  3.  Cbiminal  Law,  10-16. 
Damages,  4,  6.  Evidence,  10.  Master  and  Servant,  12,  13, 
18,  26.  Pbincipal  and  Agent,  3.  Railboads,  11-15.  Tbial, 
8-16. 

INSURANCE. 

Life  insurance:  Rebate  of  premium:  Validity  of  policy, 
1.  Under  Bec.»1955o,  Stats.  (1898),  the  fact  that  a  rebate  of  pre- 
mium is  paid  or  allowed  does  not  render  a  policy  of  life  insur- 
ance itself  either  illegal  or  invalid,  and  after  its  delivery  and 
acceptance  premiums  paid  thereon  cannot  be  recovered  by  the 
insured.  Urwan  v.  N.  W,  Nat.  L.  Ins.  Co.  125  Wis.  349,  dis- 
tinguished.   Laun  V.  Pacific  Mut.  L.  Ins.  Co.  "  555 

(2.  Whether  under  said  sec  1955o  a  rebate  of  premium  Is  legal  if 
specified  in  the  policy,  not  determined.]  Ibid. 

Illness  indemnity:  Evidence:  Varying  terms  of  policy. 

3.  In  an  action  to  recover  an  illness  Indemnity  under  a  policy  of 

insurance,  findings  to  the  effect  that  the  Insured  contracted  an 
acute  Illness  and  by  reason  thereof  was  necessarily  and  con- 
tinuously confined  strictly  to  his  house  and  was  regularly  vis- 
ited by  a  qualified  physician,  are  held  to  have  no  support  In  the 
evidence.    Rief  v.  Continental  Casualty  Co.  368 

4.  There  being  no  claim  of  fraud  or  mistake  and  no  foundation  laid 

for  a  reformation  of  the  policy,  erldence  to  vary  or  contradict 
the  terms  of  the  policy  was  not  admissible.  Ibid. 

Intention.    See  Covenants,  4,  5. 

Interest.    See  Limitation  of  Actions,  4. 

INTOXICATING  LIQUORS. 
See  Judgment,  6. 

1.  Since  the  enactment  of  ch.  307,  Laws  of  1883  (amending  the  Mil- 

waukee city  charter),  all  general  laws  affecting  liquor  licenses 
apply  to  the  city  of  Milwaukee  unless  in  themselves  they  show 
a  legislative  purpose  to  the  contrary.  8t<Ue  ex  rel.  Faber  v. 
Hinkeh  103 

2.  Ch.  296,  Laws  of  1885— sees.  1548,  1548&,  Stats.  (1898)— as  to  the 

amount  of  the  license  fee  and  as  to  the  manner  of  Increasing 
that  amount,  is  applicable  to  the  city  of  Milwaukee.  Ibid. 

3.  Ch.  296,  Laws  of  1885,  prescribed  a  fixed  sum   (|200)   as  the 

license  fee,  and  when  at  an  election  as  therein  prescribed  a 
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majority  vote  is  cast  in  favor  of  a  higher  Bum,  such  latter  sum 
is  "required  by  the  general  law."  Ibid, 

4.  In  case  of  such  a  result  of  an  election  in  the  city  of  Milwaukee, 
the  charter  itself,  as  amended  by  ch.  307,  Laws  of  1883,  com- 
mands the  comm(^  council  to  charge  the  higher  sum  for 
licenses.  Ihid. 

Involuntabt  Killing.    See  HomciDE,  2. 

IirVOLUNTARY  PAYMENT.      See  PLEADING,  2. 

Judges,  Conduct  of.    See  Cbiiunal  Law,  20. 

JUDGMENT. 

Condition  of  recovery.    See  Ejectment,  2,  8. 

Docketing:  Transcript.    See  Limitation  op  Actions,  2,  3. 

Modification.    See  Appeal,  24.    Costs,  2. 

Vacating.    See  Appeal,  24. 

Reversal  on  appeal.    See  Appeal,  Affirmance  and  reversal. 

Direction  of  judgment  by  appellate  court.    See  Appeal,  21-23. 

Conclusiveness  of  judgment:  Bar  to  subsequent  action.    See  Appeal, 
17-19. 

1.  Where  both  the  payee  named  in  county  orders  and  his  assignee 

were  defendants  in  a  taxpayers'  action  to  have  the  orders  de- 
clared fraudulent  and  void,  it  was  not  necessary  for  the  as- 
signee to  tender  the  defense  of  the  action  to  the  payee  in  order 
to  make  the  judgment  conclusive  as  between  them.  Oiblin  v. 
North  Wis.  L.  Co.  261 

2.  In  such  case  the  payee  named  in  the  orders  and  his  assignee  were 

in  privity  in  the  action  with  respect  to  the  invalidity  of  the  or- 
ders. Ibid. 

3.  Where  the  plaintiff  makes  a  claim  hostile  to  each  and  every  de- 

fondant  in  the  suit,  asserting  that  an  instrument  for  the  pay- 
ment of  money  in  which  each  defendant  has  or  claims  an  inter- 
est, either  as  present  holder  or  as  privy  to  the  present  holder 
by  reason  of  being  a  transferrer  of  such  holder,  is  fraudulent 
and  void  and  obtains  Judgment  to  that  effect,  the  instrument 
must  be  held  fraudulent  and  void  in  any  subsequent  litigation 
between  the  same  parties,  however  they  may  be  arrayed  there- 
in against  one  another.  Ibid. 

4.  A  Judgment  in  a  taxpayers'  action  canceling  and  declaring  void 

certain  county  orders  is  qiuisi  in  rem  and  establishes  prima 
facie,  as  against  all  persons,  the  status  of  such  orders.    Ibid. 

$.  A  Judgment,  in  an  action  to  foreclose  a  mortgage,  declaring  the 
mortgage  void  because  It  wholly  failed  to  describe  any  land, 
is  res  judicata  in  a  subsequent  action  to  reform  and  foreclose 
the  same  mortgage,  brought  against  the  same  defendants  by  a 
transferee  of  the  former  plaintifT.    Tio  v.  Brown,  673 

6.  Where  in  a  mandamus  action  to  compel  a  city  clerk  to  give  no- 
tice of  a  special  election  as  provided  in  sec.  1548&,  Stats. 
(1898),  the  petition  was  dismissed  for  failure  of  the  relator  to 
amend  it  after  the  overruling  of  a  demurrer  to  the  return,  there 
being  no  decision  on  the  merits,  the  Judgment  of  dismissal  is 
not  a  bar  to  a  subsequent  similar  action  by  the  same  relator 
against  the  same  person  as  city  clerk,  based  upon  another  re- 
quest for  a  special  election.    State  ex  rel.  Faber  v.  Hinkeh    103 
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Payment  ty  surety:  Voluntary  or  involuntary?    See  PLEADnfo,  2. 
Action  on  judgment.    See  Limitation  of  Actions,  1-3. 
Judgment  as  "due  process  of  law."    See  Constitutional  Law,  10. 
Jurisdiction.    See  Appeal,  4,  5,  24-27.    Cebtiorari.    Counts.    Jub- 
tices'  Courts.    Venue,  6. 

JURY. 

Examination  of  jurors. 
Metaphysical  inauiries  as  to  the  effect  on  a  juror's  mind  of  the 
finding  of  an  indictment  against  the  defendant  are  not  within 
the  proper  scope  of  the  examination  as  to  his  qualifications; 
and  a  juror  is  held  qualified  notwithstanding  he  testified  that 
he  thought  in  such  a  case  there  was  a  greater  possihility  or 
more  likelihood  of  guilt.    Niezorawski  v.  State,  166 

Conduct  of  jurors.    See  Criminal  Law,  17,  21.    New  Trial.  3. 

Grand  jury.    See  Oranb  Jury. 

JUSTICES'  COURTS. 

1.  A  statement  in  a  justice's  docket  that  at  the  return  hour  of  pro- 

cess all  parties  were  present  "in  court"  is  equivalent  to  a  state- 
ment that  all  parties  appeared.  State  ex  rel,  Haeselich  v. 
Schweitzer,  13S 

2.  A  general  appearance  is  a  waiver  of  defects  in  the  form  or  serv- 

ice of  process.  Ibid, 

3.  A  justice  is  not  required,  under  sec.  8623,  Stats.  (1898),  to  wait 

one  hour  for  the  appearance  of  the  parties  if  they  appear 
sooner.  IJ>id, 

4.  An  adjournment  within  the  discretionary  power  of  a  justice  un- 

der sec.  3365,  Stats.  (1898),  does  not  deprive  him  of  jurisdic- 
tion merely  because  made  on  plaintiff's  motion.  /did. 

Justifiarle  Homicide.    See  Homicide,  6. 

Laches.    See  Limitation  of  Actions,  8. 

Land  Contract.    See  Vendor  and  Purchaser. 

Lateral  Support.    See  Municipal  Corporations,  4. 

Leading  Questions.    See  Appeal,  15.    Witnesses. 

LIBEL  AND  SLANDER. 

A  verdict  awarding  $500  damages  for  the  speaking  of  slanderous 
words  imputing  unchastity  to  a  woman  is  held  not  so  excessive 
as  to  make  it  the  duty  of  the  court  to  set  it  aside,  although 
there  was  evidence  tending  to  show  that  the  words  were  spoken 
in  quarrel.    Flannigan  v,  Stauss,  94 

Ltoenses. 

To  sell  liquor.    See  Intoxicating  Liquors. 

To  make  and  sell  patented  article:  Revocation.    See  PATEirro. 

LIENS. 

For  labor  only  partly  lienable, 
1,  Where  a  lien  is  claimed  for  the  amount  due  for  lahor,  part  of 
which  is  lienahle  and  part  not  lienable,  and  there  is  no  proof 
produced  so  that  the  one  can  he  separated  from  the  other  with 
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reasonable  certainty,  the  entire  claim  for  a  lien  must  be  denied. 
McGeorge  v.  Stanton-DeLong  L.  Co.  7 

For  lal>or,  materiaU,  etc.:  Consent  of  landowner  to  improvement. 

2.  PlaintllE  drilled  a  well  on  defendant's  land  at  the  request  of  one 

R.,  who  paid  for  the  work  but  not  for  the  casing  or  tubing 
furnished  by  plaintiff.  Before  starting  the  work  plaintiff  asked 
defendant  who  was  to  pay  for  the  casing,  and^  defendant  told 
him  that  R.  was  to  furnish  the  well  complete,  and  that  he  (de- 
fendant) would  not  pay  for  anything  in  connection  with  it 
Held,  that  defendant  did  not  consent  to  the  improvement,  with- 
in the  meaning  of  sec.  3314,  Stats.  (1898),  so  as  to  give  plaintiff 
a  right  to  a  lien  on  the  land  for  the  materials  furnished.  Clark 
V.  North,  599 

Same:  Subcontractors:  Notice  of  claim,  etc. 

3.  Within  the  scope  of  a  building  contract  the  principal  contractor 

is  the  agent  of  the  owner  to  subject  his  property  to  Hens  in 
fayor  of  subcontractors  for  labor  and  materials;  and  a  subcon- 
tractor who  furnishes  to  the  principal  contractor  materials 
which  are  wrought  into  the  building  in  compliance  with  the 
specifications  of  the  contract  is  entitled  to  a  lien  notwithstand- 
ing a  failure  of  the  principal  contractor  to  complete  the  build- 
ing in  exact  compliance  with  the  contract  and  without  regard 
to  whether  the  principal  contractor  may  be  debarred  of  a  lien 
by  reason  of  the  fact  that  nothing  is  owing  him  upon  his  con- 
tract   Taylor  v.  Dall  L.  d  Z.  Co.  348 

4.  When  a  payment  was  about  to  be  made  to  the  principal  con- 

tractor in  accordance  with  the  contract,  subcontractors  asked 
the  owners  to  pay  the  money  to  them  on  their  bill  for  mate- 
rials, but  failed  to  obtain  a  written  order  from  the  principal 
contractor  as  suggested  by  the  owner,  and  took  no  legal  pro- 
ceedings to  intercept  the  payment  to  the  principal  contractor. 
They  had  no  contract  right  to  intercept  it.  Held,  that  these 
facts  did  not  show  any  waiver  of  the  subcontractors'  rights, 
any  estoppel,  or  any  extension  of  time  of  payment  to  the  prin- 
cipal contractor.  Ibid. 

5.  Sec.  3315,  Stats.   (1898),  requiring  a '  subcontractor  furnishing 

materials  to  give  notice  of  his  claim,  of  lien  within  sixty  days 
after  such  materials  are  furnished,  does  not  require  a  separate 
notice  for  each  delivery  where  all  were  so  connected  as  to  con- 
stitute substantially  one  transaction,  and  in  such  a  case  the 
furnishing  is  not  deemed  complete  until  the  last  delivery.   Ihid. 

6.  Where  the  principal  contractor  for  a  building  orders  and  receives 

from  a  subcontractor  material  therefor  from  time  to  time  as 
the  construction  progresses,  it  will  bo  presumed  that  such  pur- 
chases have  relation  to  each  other  and  constitute  but  one  trans- 
action for  the  purposes  of  the  lien  statute,  although  there  may 
be  no  express  agreement  in  advance  that  the  principal  con- 
tractor will  purchase,  or  the  materialman  furnish,  all  that  may 
be  called  for  in  such  construction;  but  where  the  continuity  of 
such  deliveries  is  broken  by  long  and  unusual  periods  of  time, 
a  presumption  against  the  unity  of  the  transaction  arises,  un- 
less such  interruption  and  severance  in  time  be  clearly  ex- 
plained. Ibid. 

7.  Upon  the  evidence  in  this  case  it  is  held  that  there  was  but  a 
-  single  furnishing  of  materials  and  that  notice  of  the  subcon- 
tractors' claim  for  a  Hen  might  be  given  at  any  time  within 
sixty  days  after  the  last  delivery.  Ibid. 

Vol.  131  — 45 
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Game:  Foreclosure:  Title  acquired  hy  purcJuuer:  Dower, 

8.  After  the  entry  of  Judgment  of  foreclosure  of  a  mortgage  of 

land  executed  by  the  owner  and  his  wife,  the  mortgagee  was 
made  a  party  to  an  action  to  foreclose  certain  mechanicn'  lieaB 
and  judgment  was  entered  therein  adjudging  that  said  liens 
were  prior  to  all  other  claims,  that  the  premises  be  sold  to 
satisfy  said  liens,  and  that  on  sale  the  rights  of  all  parties,  in- 
cluding the  mortgagor  and  mortgagee,  be  barred  and  fore- 
closed. Thereafter  at  the  sale  on  foreclosure  of  the  mortgage 
the  premises  were  purchased  by  the  mortgagee,  and  after- 
wards they  were  sold  under  the  Judgment  of  foreclosure  of  the 
mechanics'  liens.  Held,  that  under  the  sale  on  foreclosure  of 
the  mortgage  the  mortgagee  acquired  the  interest  of  the  mort- 
gagor discharged  of  all  inchoate  right  of  dower  in  the  mort- 
gagor's wife,  and  that  such  inchoate  right  of  dower  was  not 
rerived  by  the  foreclosure  of  the  mechanics'  liens,  bat,  under 
sees.  3321,  3324,  3326,  Stats.  (1898),  passed  to  the  purchaser 
at  the  mechanic's  lien  sale.  Connecticut  Mut,  L.  Ins.  Co.  v. 
Goldsmith,  116 

9.  Privity  between  the  mortgagee  and  the  purchaser  at  the  me- 

chanic's lien  sale  was  established  by  the  statutes  mentioned. 

Ibid. 

Same:  Logs  and  lumt>er:  Eauling:  ''Timber*' 

10.  Sec.  3329,  Stats.  (1898),  does  not  give  a  lien  for  the  amount  due 
for  labor  or  services  in  hauling  manufactured  lumber  from  the 
mill  to  market.    McGeorge  v.  Stanton-DeLong  L.  Co.  7 

[11.  Whether  larger  timbers,  other  than  lioards  and  planks,  manu- 
factured from  the  logs,  should  be  classed  as  "timber"  for  the 
hauling  of  which  a  lien  is  given,  not  determined.]  Ibid. 

Life  Estates.    See  Pabtition.    Suhbooatioh,  2. 

Life  Insubaitcb.    See  Ibsubance,  1,  2. 

LdGHTNiNG  RoDs:  Notes  given  for.    See  Bills  and  Notes,  6. 

LIMITATION  OF  ACTIONS. 

See  Constitutional  Law,  11.    Mastbb  and  Sebvant,  5-8.    Sxtbbo- 
GATiON,  3.    Tax  Titles.  8,  10,  13. 

1.  The  municipal  court  for  Langlade  county,  created  by  ch.  96,  Laws 

of  1891,  is  not  a  Justice's  court  nor  a  court  of  record,  but  is  a 
municipal  court  under  sec.  2,  art.  VII,  Const.;  and  an  action 
upon  its  Judgment  is  barred,  under  subd.  1,  sec.  4222,  Stats. 
(1898),  after  six  years  from  the  rendition  thereof.  J.  C,  Lewis 
Co.  V,  Adam^ki,  311 

2.  Where  a  transcript  of  a  Judgment  of  said  municipal  court  has 

been  filed  and  docketed  with  the  clerk  of  the  circuit  court  as 
authorized  by  said  act  of  1891,  an  action  upon  the  Judgment  so 
docketed  is,  by  sees.  2900,  2902,  Stats.  (1898),  barred  after  ten 
years  from  the  date  of  its  rendition.  ibid. 

3.  In  an  action  upon  a  Judgment  of  the  municipal  court  for  Lang- 

lade county  the  answer  alleged  the  date  of  the  rendition  of  the 
Judgment  and  the  date  of  the  filing  of  a  transcript  with  the 
clerk  of  the  circuit  court  It  also  alleged  that  more  than  ten 
years  had  elapsed  between  the  entering  of  said  Judgment  and 
the  commencement  of  the  action  thereon.    It  then  alleged  that 
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the  action  was  barred  by  snbd.  1,  sec.  422^  Stats.  (1898).  Held, 
that  defendant  was  entitled  to  rely  upon  the  ten-year  limitation 
under  sees.  2900,  2902.  Ibid. 

4.  Payment  of  interest  upon  a  past-due  note  secured  by  mortgage  ex- 
tends the  time  within  which,  under  sec.  4220,  Stats.  (1898)\  an 
action  may  be  brought  to  foreclose  the  mortgage  to  twenty  years 
from  the  date  of  such  payment    Hughes  v,  Thomaa,  315 

Liquors.    See  iNTOxiCAxmo  Liqucos. 

Local  Self-Goyebnment.    See  Cokstitutiowal  Law,  8,  9. 

Logs  and  Litmbeb.    See  Liens,  10,  11. 

MALICIOUS  PROSECUTION. 

1.  In  an  action  for  malicious  prosecution  if  the  facts  are  undis- 

puted the  question  whether  there  was  probable  cause  for  the 
prosecution  is  a  question  of  law  for  the  cpurt.  King  v.  Apple 
River  Power  Oo.  575 

2.  If  after  a  full,  fair,  and  honest  statement  to  a  reputable  attorney 

of  all  the  facts  and  information  within  his  knowledge  a  person 
takes  the  advice  of  such  attorney  in  making  a  criminal  com- 
plaint, honestly  believing  the  one  charged  to  be  guilty,  lie  has 
probable  cause,  as  a  matter  of  law,  for  his  action.  Ibid. 

3.  The  term  "full  and  fair  statement  of  all  the  facts"  does  not  mean 

all  the  facts  discoverable;  nor  is  it  necessary  that  diligence  in 
making  inquiries  be  shown.  Ibid. 

MANDAMUS. 
See  Judgment,  6. 

1.  Where  a  city  in  which  the  schools  have  been  conducted  under  the 

district  system  as  provided  in  the  general  statutes  adopts  that 
part  of  the  general  city  charter  law  which  is  applicable  to 
schools,  and  a  board  of  education  is  appointed  accordingly,  man- 
damns  on  the  relation  of  the  city  is  the  proper  remedy  to  com- 
pel the  district  officers  to  turn  over  the  school  property  in  their 
possession  to  the  new  board  of  education.  State  ex  rel.  Mani- 
towoc V.  Oreen,  324 

2.  In  such  proceeding  by  mandamus,  commenced  more  than  three 

months  after  the  attempted  and  assumed  adoption  of  the  gen- 
eral charter  provisions,  the  defendants  are  precluded  by  ch.  166, 
Laws  of  1899,  from  calling  in  question  the  validity  of  such  as- 
sumed adoption.  Ibid. 

Manslauohteb.    See  Homicide. 

Married  Women.  See  Bnxs  and  Notes,  2.  Cobpobations,  L  Hus- 
band AND  Wife.- 

MASTER  AND  SERVANT. 

Creation  and  existence  of  the  relation:  Evidence. 
1.  Evidence  tending  to  show  that  plaintiff  when  injured  was  at 
work  in  one  of  the  departments  of  defendant's  factory,  the 
working  place  and  the  necessary  machinery  and  appliances  be- 
ing furnished  by  defendant;  that  he  was  paid  by  the  piece,  but 
that  defendant  hired  the  men  who  assisted  him,  and  paid  them 
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out  of  his  earnings;  and  that  plaintiff  and  the  men  were  subject 
to  the  supervision  and  direction  of  <tefendant's  superintendent* 
and  were  in  fact  in  some  cases  directed  in  their  work  by  him, 
is  held  sufficient  to  sustain  a  verdict  to  the  effect  that  the 
relation  of  employer  and  employee  existed.  Walker  v.  Sim^ 
mona  Mfg.  Co,  542 

Borne:  Contract  construed:  Compensation,  etc.    See  Evidenck,  2-6, 
Principal  and  Agent,  1.  ^ 

2.  Defendant's  testator,  one  P.,  having  a  stock  of  dry  goods  worth 

about  $10,000,  proposed  to  plaintiff  that  if  the  latter  would  go 
with  him  to  another  city  where  he  intended  to  establish  a  dry 
goods  business,  and  would  remain  with  him  until  he  should 
be  able  to  draw  from  the  concern  $10,000,  besides  "keeping 
the  stock  up"  and  paying  expenses,  be  would  pay  plaintiff  $15 
per  week,  and  when  he  should  be  able  to  draw  from  the  busi- 
ness as  aforesaid  he  would  give  plaintiff  a  one-fourth  interest 
in  the  store,  this  being  intended  as  additional  pay,  and  plaint- 
iff being  expected  to  use  his  best  endeavor  to  "make  the  store 
the  greatest  success  possible."  Plaintiff  at  once  commenced, 
and  until  P.'s  death  continued,  to  comply  on  his  part  with  the 
terms  of  the  proposal.  Held,  sufficient  to  show  that  plaintiff 
accepted  the  proposal  as  a  whole  and  not  merely  as  to  the 
weekly  compensation.    Ott  v.  Boring,  472 

3.  No  partnership  in  pr<Bsenti  was  created  by  such  proposal  and  its 

acceptance.  Ihid, 

4.  By  the  phrase  "keeping  the  stock  up,"  in  the  contract,  was  meant 

the  maintenance  of  such  a  volume  and  variety  of  merchandise  as 
would  best  promote  the  ultimate  purpose  of  making  the  store 
the  greatest  success  possible.  Ibid. 

5.  Not  until  P.,  in  the  exercise  of  honest  and  reasonable  Judgment, 

deemed  that  he  was  able  to  draw  $10,000  from  the  concern,  con- 
sistently with  keeping  the  most  advisable  volume  of  business, 
would  plaintiff  have  the  right,  under  the  contract,  to  demand 
the  transfer  of  a  one-fourth  interest  Ibid, 

6.  The  fact  that  for  about  seventeen  years  after  the  making  of  the 

contract,  and  until  his  death,  P.  refrained  from  drawing  the 
$10,000,  and  kept  it  in  the  business  to  enable  the  advancement 
and  increase  thereof,  shows  conclusively*  as  against  him  and 
his  personal  representatives,  that  the  time  did  not  come  during 
his  life  when  he  was  able  to  withdraw  said  sum  and  "keep  the 
stock  up,"  in  the' contractual  sense  of  those  words;  hence  that 
no  cause  of  action  upon  the  contract  or  for  breach  of  it  arose 
in  his  lifetime,  against  which  any  statute  of  limitation  ran. 

Ibid. 

7.  Until  a  demand  by  the  plaintiff  and  refusal  by  P.  to  perform  the 

contract  according  to  its  terms,  or  until  repudiation  of  the 
agreement  by  P.,  no  cause  of  action  at  law  for  money  could 
accrue  to  the  plaintiff;  and  the  statute  o£  limitations  would  not 
begin  to  run  until  the  cause  of  action  had  accrued.  Ibid. 

8.  Plaintiff's  failure  to  demand  transfer  to  him  of  a  one-fourth 

interest  in  the  business  during  P.'s  lifetime, — ^be  having  no 
reason  to  suppose  that  P.  was  acting  otherwise  than  in  good 
faith  in  continuing  to  postpone  the  time  for  withdrawal  of  the 
$10,000, — did  not,  under  all  the  circumstances,  constitute  laches 
on  the  part  of  the  plaintiff,  precluding  his  recovery  of  the  value 
of  said  interest  after  P.'s  death.  Ibid. 


Wis.]  index.  709 


Liens  for  labor.    See  Liens,  1,  10,  11. 

Bond  of  employee.    See  Pbincifal  and  Subety. 

Injuries  to  servants:  Unsafe  toorJcing  place  or  appliances. 

9.  One  who  famishes  to  another  a  working  place,  machinery,  and 
appliances  with  which  to  do  his  work  owes  to  the  latter  the 
duty  of  furnishing  him  with  a  reasonably  safe  place  in  which 
to  do  his  work.    Walker  v.  Bimmons  Mfg.  Co.  542 

10.  In  an  action  for  injuries  to  an  employee  caused  by  an  unguarded  / 

set-screw  projecting  from  a  revolving  shaft  in  defendant's  fac- 
tory, the  evidence  is  held  to  sustain  findings  in  the  special  ver- 
dict to  the  efTect  that  plaintiff  at  the  time  of  the  accident  was 
working  at  a  place  in  which  he  was  authorized  by  defendant 
to  do  his  work;  that  the  unguarded  set-screw  was  so  located  as 
to  be  dangerous  to  plaintiff  at  his  work  in  that  place;  and  that 
plaintilT  did  not  assume  the  risk  and  was  not  guilty  of  con- 
tributory negligence.  Ibid. 

11.  The  set-screw  being  so  located  as  to  be  dangerous  to  employees 

while  doing  their  work,  it  was  the  duty  of  defendant,  under 
sec.  1636i,  Stats.  (1898),  to  securely  guard  it.  Ibid. 

12.  In  submitting  for  special  verdict  the  question  whether  the  work- 

ing place  furnished  by  defendant  wj9,s  a  reasonably  safe  one, 
the  Jury  were  instructed  that  if  the  shafting  in  that  place  was 
"so  located  as  to  be  dangerous  to  plaihtiff  in  the  discharge  of 
his  duties  in  the  line  of  his  employment  at  the  time  of  the 
injury"  they  should  answer  the  question  "No."  Held,  that  'a 
further  statement  of  what  the  law  required  in  respect  to  guard- 
ing dangerous  shafting  did  not  render  the  instruction  preju- 
dicially erroneous  as  informing  the  Jury  of  the  effect  of  their 
finding;  and,  it  being  undisputed  that  the  shafting  was  not 
guarded  at  any  time,  the  Jury  could  not  have  been  misled.   Ibid. 

13.  The  words,  in  such  instruction,  "in  the  line  of  his  employment 

at  the  time  of  his  injury"  could  not  have  misled  the  Jury,  but 
must  have  been  nnderstood  as  having  reference  to  the  perform- 
ance of  his  ordinary  duties  under  his  employment  Ibid. 

14.  Failure  in  the  charge  to  distinguish  between  furnishing  a  safe 

place  originally  and  thereafter  exercising  ordinary  care  to  keep 
it  reasonably  safe,  and  failure  to  submit  in  the  special  verdict 
the  question  whether  defendant  originally  furnished  a  safe 
place  and  thereafter  used  ordinary  care  in  maintaining  it,  can- 
not be  complained  of  by  appellant  where  a  proposed  question 
on  that  subject  was  excluded  from  the  verdict  upon  his  objection 
and  insistence  that  it  was  not  a  material  fact  to  be  submitted 
to  the  Jury.  Ibid. 

15.  In  an  action  for  injuries  to  an  employee  caused  by  the  catching 

of  a  bed  spring  which  he  was  handling  upon  a  projecting  and 
unguarded  set-screw  upon  a  line  of  overhead  shafting  in  de- 
fendant's factory,  the  insufficiency  of  light,  if  there  was  such,  at 
the  time  and  place  In  question  was  a  fact  properly  to  be  con- 
sidered by  the  Jury  In  determining  whether  plaintiff  assumed 
the  risk,  but  alone  was  not  sufficient  to  charge  him  with  as- 
sumption of  unknown  dangers.  Ibid. 

16.  The  duty  of  an  employer  in  respect  to  furnishing  to  his  employee 

a  reasonably  safe  place  to  work  in  or  reasonably  safe  appliances 
to  work  with  is  not  discharged  If  the  place  or  appliance  fur- 
nished is  obviously  dangerous  although  it  is  such  as  is  in  gen- 
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eral  use  among  employers  of  ordinary  caution  and  prudence  in 
the  same  line  of  business  under  the  same  circumstances.  Tom- 
dzewski  v.  Barker,  494 

17.  The  word  "obviously/'  as  used  above,  does  not  mean  that  the 

danger  should  be  obvious  to  any  person,  however  unskilled  or 
ignorant,  but  that  it  should  be  obvious  to  the  ordinarily  careful 
employer  or  to  a  person  possessing- equal  skill  and  judgment 
and  opportunity  for  examination.  Ibid. 

18.  An  instruction  to  the  effect  that  the  machine  in  question  was  rea- 

sonably safe  if  such  machines  were  in  general  use  in  the  same 
business,  unless  the  jury  should  find  that  such  machines  were 
not  reasonably  safe,  was  erroneous.  Jhid, 

19.  In  an  action  for  personal  injuries  caused  by  a  splinter  broken 

from  a  die  in  a  punch  press  which  plaintiff  was  operating  for 
defendant,  the  question  whether  the  die  produced  in  court  by 
plaintifT  was  the  one  from  which  the  splinter  came  is  held,  upon 
the  evidence,  to  have  been  for  the  Jury.  Hocking  v.  Windsor 
8.  Co.  532 

Same:  Negligence  or  incompetence  of  fellovy-servants:  Promise  to  re- 
move  danger:  Assumption  of  risk.    See  Railroads,  10. 

20.  In  an  action  for  personal  injury  alleged  to  have  been  caused  by 

incompetence  of  a  common  laborer,  plaintiffs  fellow-servant,  a 
complaint  showing  that  plaintiff  had  continued  in  defendant's 
service,  exposed  to  the  known  risk  from  such  incompetence,  for 
ten  days  after  the  defendant  had  promised  to  replace  the  laborer 
by  a  competent  person,  does  not  necessarily  show  that  such 
time  was  so  unreasonably  long  for  the  substitution  of  another 
laborer  that  plaintiff  must  be  deemed  to  have  assumed  the  risk. 
Facts  to  show  that  the  time  was  not  unreasonable  might  be 
given  in  evidence,  though  not  pleaded.  Williams  v,  Kimherly 
d  Clark  Co.  .302 

21.  An  allegation  that  defendant  negligently  continued  the  laborer 

in  the  service  after  the  promise  to  remqve  him  should  not  be 
construed  as  showing  that  Yhe  ten  days  was  an  unreasonable 
time,  since  a  master's  failure  to  remove  an  incompetent  em- 
ployee at  once  is  negligence  in  the  sense,  at  least  of  being  con- 
duct subjecting  him  to  liability  to  other  employees.  Ibid. 

22.  The  rule  justifying  an  employee  in  temporary  exposure  to  known 

risk  upon^  the  employer's  promise  to  remove  the  danger  applies 
to  risks  arising  from  the  Incompetence  of  fellow-servants  as 
well  as  to  those  from  dangerous  machinery;  and  no  distinction 
is  made  between  fellow-servants  using  complicated  and  danger- 
ous machinery  and  those  using  simple  tools  and  implements 
or  none  at  all.  Ibid. 

123.  Whether  a  promise  to  repair  is  any  less  effective  to  relieve  a 
workman  from  assumption  of  risk  from  a  simple  tool  than  In 
case  of  complicated  ones,  not  decided.]  Ibid. 

24.  Facts  alleged  in  the  complaint  in  this  case  as  to  the  incompetence 
of  plaintiff's  fellow-servant  and  his  negligence  in  throwing 
blocks  of  wood  into  a  rack  from  which  plaintiff  took  them  to 
put  them  into  a  barking  machine,  are  Tield  not  to  show  that 
the  risk  of  being  struck  and  injured  by  blocks  so  thrown  was 
so  obvious,  imminent,  momentary,  constant,  and  unavoidable 
that  no  reasonably  prudent  person  would  expose  himself  to  it 
even  temporarily;  and  on  demurrer,  therefore,  the  case  cannot 
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be  held  to  be  within  the  exception  to  the  rule  justifying;  plaint- 
iff In  remaining  at  work  for  a  reasonable  time  In  reliance  upon 
the  employer's  promise  to  remove  the  incompetent  fellow-serv- 
^  ant  Ibid. 

Same:  Contributory  negligence.    See  Railboads,  11-16. 

Bame:  Minor  servants:  Contributory  negligence, 

25.  Plaintiff,  a  boy  fifteen  years  old,  substantially  a  man  grown,  and 

intelligent  for  his  years,  was  Injured  by  the  revolving  knives 
of  a  planing  machine  in  defendants'  mill  while  attempting  to 
clean  out  a  hopper  under  the  knives.  Instructions  given  as  to 
his  comprehension  and  assumption  of  the  risk  are  held  to  have 
been  correct    Horn  v.  La  Crosse  Box  Co,  384 

26.  A  finding  that  plaintiff  was  guilty  of  contributory  negligence  was 

not  Inconsistent  with  a  finding  that  when  he  attempted  to  clean 
out  the  hopper  he  did  not  know  of  the  revolving  knives  which 
were  liable  to  come  In  contact  with  bis  hand.  Taken  together, 
such  findings  Indicate  that  the  jury  decided  that  under  the 
circumstances,  plaintiff  ought  to  have  known  and  comprehended 
the  danger.  Ibid. 

Maxuis. 
De  minimis  non  curat  lex,  243,  249. 
Bxpresslo  unius  est  exclusio  alterius,  572. 
In  pari  delicto,  etc.,  567. 
NoBcltur  a  soclis,  509,  513. 
Omnia  rite  esse  acta  prosumuntur,  460. 
Res  judicata  proveritate  acclpitur,  388,  574. 
Stare  decisis,  83,  84,  459. 
MxoHAinGS'  Liens.    See  Liens,  2-9. 
IfEDicAL  ElxFEBTS.    See  Physicians  and  Subgeons. 
Meetings.    See  Schools. 

Mebct:  Recommendation  by  jury.    See  Criminal  Law,  21. 
Milwaukee:   Applicability  of  general  statutes.    See  Intozigatino 

Liquors.    Municipal  Corporations,  2. 
Minors.    See  Master  and  Servant,  25,  26.    Wills,  1,  2. 
Mistakes.    See  Appeal,  26.    Trial,  10. 

MORTGAGES. 

Validity:  Mortgage  by  toife  of  separate  property  to  secure  husband^s 
debt.    See  Husband  and  Wife,  1. 

Recording  acts:  Improper  discharge  of  prior  mortgage  by  record 
owner  after  assignment. 

1.  A  person  who  deals  with  land  by  taking  a  mortgage  or  deed 

thereof  is  protected  by  the  recording  act  as  to  a  prior  mortgage 
on  the  property  which  has  been  improperly  discharged  by  the 
record  owner,  but  not  the  real  owner,  of  the  security,  such  per* 
son  not  having  notice  of  the  assignment  of  such  prior  mortgage. 
Bautz  V.  Adam^,  152 

Bame:  Payment  to  record  owner  after  assignment:  Agency:  Evidence. 

2.  A  debtor  upon  commercial  paper  whose  obligation  is  secured  by 

a  mortgage  on  real  estate  owned  by  him  is  not  protected  by  the 
recording  act  in  paying  the  mortgage  indebtedness  to  the  rec- 
ord, but  not  the  real,  owner  of  the  mortgage  and  taking  a  re- 
lease thereof,  such  record  owner  not  having  possession  of  the 
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flecurity  nor  actual  authority  from  the  real  owner  to  act  as  the 
•-     latter's  agent  in  the  transaction.  Ibid. 

3.  Agency  to  receive  payment  of  money  dne  upon  commercial  paper 

secured  by  mortgage  or  otherwise  can  only  be  implied  from 
possession,  by  the  one  assuming  to  have  authority  in  the  mat- 
ter, of  the  securities  and  capacity  to  deliver  the  same  upon  pay- 
ment being  made.  IMd. 

4.  Actual  authority  of  a  person,  not  the  owner  or  possessor  of  a 

note  and  mortgage,  to  receive  payment  of  the  indebtedness  is 
essential,  in  order  for  such  payment  to  extinguish  the  security. 

5.  The  actual  authority  above  mentioned  need  not  be  expressed  in 

writing  or  established  by  direct  evidence.  It  may  be  estab- 
lished by  circumstances  showing  with  reasonahle  certainty  its 
existence.  Ibid. 

'Advances  to  pay  off  mortgage:  Defective  new  mortgage:  Bubrogation. 

See  SUBBOQATION,   1-3. 

Partial  payment:  Extension  of  time  for  foreclosure.    See  Lhota- 
TioN  OF  Actions,  4. 

Foreclosure  by  action:  Parties:  Other  claimants. 

6.  In  an  action  to  foreclose  a  mortgage  it  was  alleged  that  certain 

defendants  claimed  to  have  some  interest  in  or  lien  upon  the 
premises  and  to  be  the  owners  of  the  note  and  mortgage  and 
had  made  such  claim  to  the  defendants  personally  liable  to  pay 
the  note,  by  reason  whereof  the  latter  had  refused  to  pay  the 
note  to  plaintiff;  but  that  such  claimants  had  in  fact  no  interest 
in  the  note  and  mortgage  or  the  premises.  Judgment  was  de- 
manded, among  other  things,  adjudging  plaintiff  to  be  the  sole 
owner  of  the  note  and  mortgage.  Held,  on  demurrer,  that  vat- 
der  sec.  2603,  Stats.  (1898),  such  claimants  were  properly  made 
parties  defendant.    Doherty  v.  Doherty,  375 

Same:  Judgment   declaring   mortgage  void:  Conclusiveness,    See 

Judgment,  6. 
Bame:  Bale:  Bubsequent  sale  under  prior  lien.    See  Liens,  8,  9. 
Condemnation  of  right  of  way  over  mortgaged  land.    See  Rail- 

BOADS,  1-3. 

Motions,  in  supreme  court,  for  rehearing,  etc.    See  Appeal,  27. 

MUNICIPAJL  CORPORATIONS. 
Adoption  of  general  charter  provisions  as  to  schools.    See  Mahba- 

MUS. 

Bame  as  to  improvements:  Reassessment. 
1.  In  sec.  1210d,  Stats.  (Supp.  1906;  Laws  of  1901,  ch.  9)— providing 
that  in  all  cases  where  the  invalidity  of  a  special  assessment  for 
improvements  in  any  city  is  caused  by  reason  of  the  work  hav- 
ing been  done  "without  authority  of  law  or  by  the  failure  of  the 
common  council  to  pass  a  valid  ordinance  adopting"  any  part  or 
parts  of  ch.  40a,  Stats.  (1898),  no  new  assessment  shall  be  made 
until  after  the  due  passage  of  an  ordinance  adopting  the  essen- 
tial provisions  of  said  chapter  relating  to  city  improvements, — 
the  word  or  should  be  construed  as  if  it  were  and;  and  the 
adoption  of  any  part  of  ch.  40a  is  prerequisite  to  a  reassessment 
only  when  the  original  lack  of  authority  was  by  reason  of  a 
ilailure  to  adopt  such  provisions.    Dahlman  v.  MiluHiukee,  427 
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2.  So  construed  the  section  is  applicable  to  all  cities  in  the  state,  in- 

cluding Milwaukee.  Ibid, 

Grading  of  streets:  Invalid  assessment:  Reassessment. 

3.  The  substitution  (by  eh.  354,  Laws  of  1903)  of  a  remedy  by  reas- 

sessment in  place  of  an  action  for  damages  for  the  grading  of 
a  street  where  such  grading  is  illegal  merely  because  the  pre- 
vious assessment  of  benefits  and  damages  was  invalid,  was 
uithin  the  power  of  the  legislature.  No  vested  right  was 
thereby  taken  away,  since  there  Is  no  constitutional  or  common- 
law  right  to  recover  damages  for  the  authorized  grading  of  a 
street  by  a  city  when  there  is  no  negligence  in  the  act;  and  it 
was  competent  for  the  legislature  to  provide  that  a  valid  assess- 
ment should  no  longer  be  a  condition  precedent  to  the  legality 
of  the  grading.  Ihid. 

Same:  Taking  of  land  by  removal  of  lateral  support. 

4.  Where  a  substantial  part  of  an  adjoining  owner's  land  falls  into 

the  street  by  reason  of  the  removal  of  its  lateral  support  in  the 
course  of  grading  there  is  a  taking  of  the  soil  for  public  pur- 
poses, for  which  the  owner  is  entitled  to  recover  at  least  nom- 
inal damages.  An  assessment,  in  the  grading  proceedings,  of 
the  benefits  and  damages  accruing  from  the  work  does  not 
cover  such  a  taking.  Ibid. 

Liquor  licenses:  General  laws  applicable  to  Milioaukee,    See  Iznozi- 

CATING  LiQUOBS. 

Injuries  from  defective  sidewalk:  Notice  of  defect.  See  Tbiai.,  4. 
6.  In  an  action  against  a  village  for  injuries  from  a  broken  plank  in 
a  sidewalk,  it  being  found  in  a  special  verdict  that  the  street 
commissioner  had  actual  notice  of  the  defect  long  enough  to 
have  enabled  the  defendant,  in  the  exercise  of  ordinary  care, 
to  repair  it  before  the  accident,  and  there  being  no  dispute  that 
the  commissioner  had  such  notice  at  least  five  days  prior  to  the 
accident,  it  was  not  error  to  refuse  to  submit  a  question  in  the 
special  verdict  as  to  when  the  plank  which  caused  the  Injury 
was  broken.    Bereiter  v.  Abbots  ford,  28 

Municipal  Cottbts.    See  Limitation  of  Actions,  1-3. 
MuBDEB.    See  Ho^aciDE. 

NEGLIGENCE. 

See  Animals.    Appeal,  18.    Master  and  Sebvant,  9-26.    Pbinoi- 
PAL  AND  Agent,  3.    Railboads,  4-16.    Tbial,  8,  15,  17,  18. 

What  one  knows  regarding  a  condition  liable  to  affect  his  personal 
safety  he  is  presumed  to  remember,  but  even  slight  circum- 
stances may  be  sufficient  to  carry  to  the  Jury  the  question 
whether  momentary  forgetfulness  in  a  given  case  was  negli- 
gence.   Wolf  V.  C.  d  N.  W.  R.  Co.  335 

Nbqotiable  Instbuments.    See  Bills  and  Notes. 

Newspapebs:  Publication  of  tax  notices.    See  Tax  Titles,  15. 

NEW  TRIAL. 

See  Appeal,  8.    Continuance.    Cbiminal  Law,  21. 

1.  A  new  trial  should  not  be  granted  because  of  newly-discovered 
evidence  unless  there  is  substantial  ground  for  believing  that 
such  evidence  may  probably  change  the  result.  Anderson  v. 
Arpin  H.  L.  Co.  84 
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2.  Newly-discoyered  evidence  upon  a  particular  point  is  not  cumu- 
lative to  the  evidence  upon  that  point  Introduced  at  the  trial, 
if  it  is  of  a  different  kind.  /^td. 

8.  A  verdict  in  a  civil  action  should  not  be  set  aside  because  of  im- 
proper conduct  of  Jurors  not  occasioned  by  the  prevailing 
party  or  any  one  in  his  behalf,  where  the  court  cannot  see  that 
it  had  or  might  have  had  an  effect  unfavorable  to  tbe  losing 
party.  So  held  as  to  a  quarrel  leading  to  blows  between  two 
jurors  in  the  Jury  room,  it  not  appearing  that  such  quarrel  had 
any  tendency  to  coerce  any  Juror  to  agree  to  the  verdict 
Logeman  Bros.  Co,  v.  R.  J,  Preusa  Co.  122 

NoMiNAT.  Dakages.    See  Damages,  1.    MuinciPAi.  Cobporatioks,  4. 

Nominations  for  office.    See  Elections,  1-3. 

NoTABY  Public.    See  Deeds,  1. 

Notice. 

Of  placing  cause  on  trial  calendar.    See  Criminal  Law,  7. 

Of  recorded  agreement,  to  subsequent  purchasers  of  land.      See 
Deeds,  2. 

Of  application  for  special  guardian.    See  Gtjabdian  akb  Wabb,  2. 

Of  claim  for  lien.    See  Liens,  6-7. 

Of  assignment  of  mortgage.    See  Mobtgaoes,  1. 

Of  defect  in  sidewalk.    See  Municipal  Gobpobations,  5. 

Of  special  meetings  of  school  district    See  Schoo;<6,  2,  3. 

Of  tax  sale:  Publication.    See  Tax  Titles,  6,  7,  15. 

Of  election  to  continue  contract  in  force.    See  Vendob  and  Pubp 
ctiaser,  3. 

Of  unrecorded  conveyance.     See  Vendob  and  Pubchaseb,  9,  10. 
Nuisance.    See  Railroads,  8. 

Oath  or  Office:  Filing.    See  Ck>UNTr  Judge,  1.    Grand  Jubt,  4. 
Offer  and  AcceptancbT    See  Masteb  and  Sebvant,  2. 

OFFICERS. 

Nomination  and  election.    See  EIleotions. 

Election  of  "county  officers.**    See  Constitutional  Law,  3,  4. 

Continuance  in  office  hy  legislative  act.  See  County  Judge,  8. 
The  continuance  of  a  person  in  office  by  legislative  Interference, 
beyond  the  specific  term  for  which  he  was  elected  or  appointed, 
is  equivalent  to  a  new  appointment  to  the  office,  and  void  if  the 
office  be  one  that  the  legislature  cannot  fill  by  direct  appoint- 
ment or  election.    State  ex  rel.  Dithmar  V.  Bunnell,  198 

Oath  of  office  and  hond:  Filing.    See  County  Judge,  1,  2. 

Offices  created  hy  legislature:  Eligibility  and  qualification.  See  Con- 
stitutional Law,  5-7. 

Same:  Interference  with  local  self-government.  See  Constitutional 
Law,  8,  9. 

Term  of  office:  VacancieSt  etc.    See  County  Jxtdge,  1-3. 

Taking  forcible  possession  of  office  room.    See  County  Judge,  4#. 

Deeds  by  officers:  Title  conveyed.    See  Deeds,  4. 

Contracts  by  officers:  Public  policy.    See  Contbacts,  7.. 

Clerk  of  supreme  court:  Duties.    See  Appeal,  25. 

Chairman  of  county  board.    See  Contbacts,  7. 
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County  clerk.    See  Counties,  3. 

Notary  public  in  another  state:  Proof  of  official  character.    See^ 
Deeds,  1. 

Officers  of  corporations.    See  Contracsts.  7. 

Official  Bonds.    See  CowsTmjTioNAi.  Law,  7.    CJouwtt  Judge,  2. 

Opinion   Etidencb.    See   Cbiminajl   Law.    3,    4.    Evidence,    7-10;. 
Sales,  15. 

Option  to  purchase  land.    See  Vendor  and  Purchaser,  8. 

Orders.    See  Appeal,  1. 

Parent  and  Child.    See  Damages,  2-4,  7,  10.    Trial,  19. 

ParoI  Eyidencb.    See  Insurance,  4. 

Parties. 
By  whom  action  may  he  maintained.    See  Covenants,  3,  8.    Quo< 

Warranto. 
Joinder.    See  Mortgages,  6.    Partition,  1.    Subrogation,  7. 
Upon  whom  Judgment  conclusive.    See  Judoicent,  1-4. 

PARTITION  OF  LAND. 

1.  Under  sec.  3101,  Stats.  (1898),  a  tenant  in  common  of  a  life  es- 

tate in  land  may  maintain  an  action  for  partition  thereof;  and 
under  sec.  3102  the  owners  of  the  reversion  are  proper  parties 
to  such  action.    Piano  Mfg.  Co.  v.  Kindschi,  590' 

2.  Under  our  statutes  relating  to  partition  of  land  a  cotenant  of 

a  life  estate  can  have  partition  of  that  estate  only  and  not  of 
the  fee  or  reversion.  Ihid, 

3.  The  test  as  to  whether  a  partition  of  lands  in  kind  would  re- 

sult in  "great  prejudice  to  the  owners,"  within  the  meaning  of 
sec.  8119,  Stats.  (1898),  is  whether  the  value  of  the  share  of 
each  would  he  materially  less  than  his  share  of  the  money 
which  could  probahly  he  obtained  on  a  sale  of  the  whole. 
Idema  v.  Comstock,  16 

4.  The  finding  of  a  referee  that  partition  in  kind  of  two  forty-acre 

tracts  of  timber  land  between  two  persons,  one  owning  a  two- 
thirds  and  the  other  a  one-third  interest,  could  not  be  made- 
without  great  prejudice  to  the  owners,  is  held  not  to  be  against 
the  clear  preponderance  of  the  evidence.  Jhid, 

Pabtnebship.    See  Master  and  Servant,  3.    S^ubbogation,  5-7. 

PATENTS. 

In  an  action  to  revoke  and  annul  a  license  by  which  plaintifF  gave 
to  the  defendant  corporation  the  exclusive  right  to  make  and 
sell  a  patented  device,  the  facts  (showing,  among  other  things, 
that,  although  defendant  had  not  been  successful  in  making, 
and  selling  the  machines  covered  by  the  invention,  yet  it  had 
acted  with  reasonable  diligence  and  had  complied  in  all  re- 
spects with  the  terms  of  the  license  agreement)  are  held  not 
to  entitle  plaint! fE  to  any  relief.  Bullivan  v.  Compressed  Air 
R.  d  S.  Mfg.  Co.  134 

Payment.    See  Evidence,  6.    Fraud.    Limitation  of  Actions,  4. 
Mortgages,  2-5.    Pleading,  2.    Vendor  and  Purchaser,  2-7". 
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PHYSICIANS  AND  SURGEONS. 

See  Cbimhtal  Law,  4. 

Sec.  1436,  Stats.  (Supp.  1906;  Laws  of  1903,  ch.  426),  does  not  pre- 
clude a  physician  who  holds  neither  the  license  nor  the  certifi- 
cate of  registration  there  referred  to  from  testifyincr  to  facts 
not  within  the  field  of  an  expert  but  within  the  obserration  of 
any  person.  So  held  as  to  testimony  of  a  physician,  that  he 
found  plaintiffs  eye  had  been  injured  by  some  object;  that  he 
washed  the  eye,  sent  plaintiff  to  the  hospital,  and  there  removed 
a  metal  splinter  from  the  eye  with  a  magnet;  and  that  he 
afterwards  removed  the  eye.    Hocking  v.  Windsor  S.  Co.      632 

Place  of  Trial.    See  Venue. 

PLEADING. 

•Complaint:  Construction:  Sufficiency.  See  Contracts,  12.  Corpora- 
TioNB,  2.  Damages,  2.  Master  and  Servant,  20,  21,  24.  Sitb- 
rogation,  6. 

1.  If  the  language  of  a  complaint  will  reasonably  admit  of  a  con- 

struction that  will  support  it,  that  construction  should  be 
adopted  rather  than  one  that  will  condemn  it;  and  to  that  end 
all  facts  reasonably  inferable  from  facts  expressly  alleged  are 
to  be  deemed  to  be  set  forth  and  as  forming  part  of  the  plead- 
ing.   Travelers  Ins.  Co.  v.  Hallauer,  371 

2.  A  complaint  alleged  in  substance  that  defendant  wished  to  appeal 

from  a  judgment  against  him  for  about  $7,000;  that  the  plaint- ' 
iff  company,  which  had  insured  him  against  liability  on  such 
Judgment  in  the  sum  of  $5,000,  procured  from  a  surety  company 
an  undertaking  on  appeal  to  pay  the  judgment;  and  that  defend- 
ant agreed  in  writing  that  if  the  Judgment  should  be  affirmed 
he  would  pay  to  plaintiff  any  amount  which  the  latter  might  be 
obliged  to  pay  in  excess  of  $5,000.  The  complaint  then  averred 
that  plaintiff  was  obliged  to  and  did  pay  said  judgment,  includ- 
ing a  certain  amount  in  excess  of  $5,000.  Held,  on  demurrer, 
that  the  latter  averment  did  not  state  a  mere  conclusion  of  law, 
and  that  it  included,  by  reasonable  inference,  an  averment  that 
the  Judgment  was  affirmed  on  the  appeal,  so  that  the  payment 
was  not  voluntary.  ~  Ibid. 

Same:  Action,  tort  or  contract f    See  Action. 

Cross-complaint:  Demand  of  affirmative  relief:  Who  may  demur. 

3.  A  cross-complaint  under  sec.  2656a,  Stats.  (1898),  by  all  the  de- 

fendants except  one  L.,  praying,  among  other  things,  that  if 
plaintiff  have  Judgment  it  be  provided  therein  that  execution 
be  issued  first  against  said  L.  and  not  against  the  other  de- 
fendants until  the  remedy  against  L.  be  exhausted,  demands 
affirmative  relief  against  the  plaintiff.   First  Nat.  Bank  v.  Omro, 

416 

4.  Even  though  a  cross-complaint  does  not  demand  affirmative  re- 

lief against  the  plaintiff  he  may  demur  thereto,  under  sec  2658, 
Stats.  (1898).  The  clause  in  sec.  2656a  providing  that  the  party 
against  whom  affirmative  relief  is  demanded  may  demur  was 
intended  to  make  it  certain  that  a  codefendant  affected  by  the 
relief  sought  should  have  that  right,  which  is  not  elsewhere 
Siven.  Ibid, 
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6.  In  an  action  upon  a  promissory  note,  facts  showing  that  as  be- 
tween the  defendants  one  of  them  should  pay  the  note  and  that 
In  case  the  Judgment  cannot  be  collected  from  him  the  others 
should  be  subrogated  to  the  plaintift's  right  are  sufficient  for 
a  cross-complaint.  Il)id. 

Answer:  Construction^  etc.  See  Buxb  and  Notes,  6.  Limitatidn 
OF  Actions,  3. 

Counterclaim.    See  Ck)NTRACTB,  12.    Vendob  and  Pubciiabeb,  6. 

Demurrer.  Seef  Gobporations,  2.  Masteh  and  Sebyant,  20,  21,  24. 
Pleading,  2,  4. 

Amendment  of  ple<iding.    See  Appeal,  23. 

6.  Refusal  to  permit  an  answer  to  be  amended  so  as  to  set  up  new 

defenses  is  held  not  an  abuse  of  discretion  where  no  excuse  was 

given  for  delay  in  making  the  application.    BriUion  L.  Co.  v. 

Barnard,  284 

Variance.    See  Pbincipal  and  Subett,  5. 

Possession. 
Of  land.    See  Ejectsient.    Mandamus.    Tax  Titles,  10-13. ' 
Of  personal  property.    See  Executors.    Gifts.    Mandamus. 
Of  note  and  mortgage:  Agency  to  receive  pasrment.     See  Mort- 
gages, 2-4. 

FBAcncB.  See  AcrnoN.  Appeal  and  Ebbob.  Cebtiobabi.  Costs. 
CouBTS.  Cbiminal  Law  and  Practice.  Damages.  Eject- 
ment, 2,  3.  Evidence.  GrIand  Jury.  Judgment.  Jubt.  Jus- 
tigbb'  Coubts.  Mortgages,  6.  New  Trial.  Pabtition.  Plead- 
ing. Quo  Wabbanto.  Railbqads,  1.  Refebencb.  Trial. 
Venue.    Witnesses. 

Pkbjudiob  of  Judge.    See  Venue.  5,  6. 

Presumptions.  See  Animals,  1,  2.  Appeal.  5-7,  11.  Criminal. 
Law,  13.  Negligence.  Principal  and  Surett.  3,  4.  Refeb- 
ENCE,  1.  Schools,  1.  Tax  Titles,  5,  15.  Vendob  and  Pub- 
chaser,  1. 

PRINCIPAL  AND  AGENT. 

Oral  authority  to  purchase  property.    See  Frauds,  Statute  of. 

Agency  of  principal  contractor  for  owner.    See  Liens,  3. 

Agency  to  receive  payment  on  note  and  mortgage.  See  Mort- 
gages. 2-5. 

Continuance  of  employment  after  dismissal:  Compensation. 

1.  EMdence  tending  to  show,  among  other  things,  employment  of 

plaintiff,  or  continuation  of  his  employment,  for  a  week  after 
his  formal  dismissal  as  agent  of  defendant,  is  held  sufficient  to 
sustain  a  recovery  of  salary  for  that  week.  McKone  v.  Metro- 
politan L.  Ins.  Co.  24a 

Commissions  on  sale  of  land.    See  Brokers. 

Quaranty  against  losses  through  suhagents.    See  Gontbaots,  8. 

2.  Contracts  under  which  plaintiff  became  a  district  superintend- 

ent of  the  defendant  life  insurance  company  are  construed  to* 
be  contracts  of  employment  and  not  to  make  plaintiff  a  guar- 
antor of  the  defendant  against  losses  in  the  district  from  the 
frauds  or  defalcations  of  an  assistant  superintendent  in  a  de- 
tached section  of  such  district  with  whose  nomination  or  ap^ 
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polntment  plaintiff  had  nothing  to  do  tmd  who,  in  the  matter 
of  reports  and  remittances,  dealt  directly  with  the  defendant 
McKone  v.  Metropolitan  L,  Ins,  Co.  243 

2Jegligence  or  omission  of  duty:  Liability  of  agent. 
3.  Requested  instructions  as  to  the  liability  of  an  agent  to  his  prin- 
cipal for  negligence  or  dmission  of  duty  are  "held  to  have  been 
fairly  cdvered  by  an  instruction  that  the  agent  was  bound  to 
exercise  reasonable  diligence  and  such  skill  as  is  ordinarily 
possessed  by  persons  of  common  capacity  engaged  in  the  same 
business  or  occupation,  and  that  it  was  for  the  jury  to  deter- 
mine whether  or  not,  in  the  particular  case,  the  agent  faOed  to 
exercise  such  diligence  and  such  skill.  Ibid. 

Deeds  executed  in  of/ldal  or  representative  capacity:  Effect.     See 
Deeds,  4. 

Fraud  of  agent  in  procuring  contract.    See  CJontracts,  9-11. 
PRINCIPAL  AND  SURETY. 

'Wife  as  surety  for  husband.    See  Husband  and  Wife,  1. 

Ouaranty  against  losses   through   subagent.     See   Principai.  aztd 
Agent,  2. 

.Bond  for  conduct  of  employee:  Fraud:  When  bond  takes  effect: 
Pleading:  Evidence. 

1.  If  the  proposed  surety  in  'a  bond  for  the  conduct  of  a,n  employee 

makes  inquiry  of  the  proposed  obligee  as  to  the  previous  con- 
duct of  the  employee,  such  obligee  is  bound  to  make  full  dis- 
closure of  all  material  facts  within  his  knowledge  bearing  on 
the  risk,  and  if  he  fails  to  do  so  or  knowingly  makes,  in  re- 
sponse to  the  inquiry,  false  representations  as  to  such  facts,  or 
does  so  ignorantly  but  under  such  circumstances  as  would  nat- 
urally lead  the  inquirer  to  believe  the  representations  to  be 
based  on  an  investigation,  and  the  proposed  surety  is  thereby 
induced  to  sign  the  bond,  he  may  avoid  liability  thereon  on  the 
ground  of  fraud.    Brillion  L.  Oo.  v.  Barnard,  284 

2.  But  an  innocent  false  representation  in  such  a  case,  such  as  the 

assertion  of  a  mere  opinion  or  the  misstatement  of  a  fact 
through  mere  ordinary  negligence,  not  made  under  such  cir- 
cumstances as  to  suggest  that  it  was  baaed  on  an  investigation, 
will  not  relieve  the  surety  of  liability.  Ibid. 

3.  In  general  a  bond  speaks  from  its  date,  but  upon  proof  that  it 

was  delivered  at  a  later  time  the  primary  presumption  is  dis- 
placed by  one  that  it  was  intended  to  take  effect  from  its  de- 
livery only,  unless  by  its  terms  it  satisfactorily  appears  that 
the  parties  intended  it  to  take  effect  from  its  date  or  some 
other  time.  Ibid. 

A.  A  bond  given  to  secure  faithful  performance  by  an  employee  of 
his  duties  under  a  contract  of  employment  dated  February  11, ' 
bore  the  same  date,  but  was  not  delivered  till  May  6.  When 
first  presented  for  signature  the  bond  provided  that  it  should 
"expire  with  the  time  of  service  as  specified  in  the  contract" 
(which  time  was  not  fixed  but  depended  on  mutual  satisfaction 
of  the  parties),  but  before  being  signed  it  was  changed  so  as  to 
provide  that  it  should  "expire  one  year  from  the  date  hereof." 
Held,  that  the  bond  took  effect  as  of  the  date  of  the  contract 
and  covered  defalcations.  If  any,  between  such  date  and  its  de- 
livery. Ibid, 
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5.  In  an  action  by  an  employer  upon  the  bond  of  an  employee,  the 

surety  must  specially  plead,  in  order  to  avail  himself  of,  the 
defense  of  a  release  by  reason  of  the  employer  having  made  a 
contract  with  the  employee  permitting  the  latter  to  repay  the 
money  misappropriated  by  working  a  sufficient  length  of  time 
to  balance  the  same  with  his  wages,  or  by  reason  of  the  impo- 
sition upon  the  employee  of  duties  not  contemplated  by  th^  con- 
tract and  materially  increasing  the  risk  of  the  surety,  or  by 
reason  of  the  employer  having  prejudicially  retained  the  em- 
ployee in  the  service  after  discovering  his  delinquency,  con- 
cealing the  situation  from  the  surety.  Ibid. 

6.  In  an  action  upon  the  bond  of  an  employee  the  books  kept  by 

him  as  a  part  of  his  duties  during  the  period  of  service  cov- 
ered by  the  bond  are  evidence  against  the  surety,  but  not  so  as 
to  unverified  invoices  and  books  kept  by  the  employee  before 
said  period.  '  Ibid. 

7.  Thus,  an  inventory  of  stock  on  hand  a  month  and  a  half  before 

the  commencement  of  the  term  of  service  covered  by  the  bond, 
together  with  unverified  Invoices  and  a  sales  book  kept  by  the 
employee,  do  not,  as  against  a  surety  on  the  bond,  show  the 
amount  of  stock  on  hand  when  said  term  of  service  began.. 

Ibid. 

PETvrrr.    See  JiroGMEirr,  2,  3.    Liens,  9. 

Pbobable  Cause.    See  Malioious  Pbosegution. 

Promissobt  Notes.    See  Bills  aitd  Notes. 

Publication  of  notice  of  tax  sale.    See  Tax  Titles,  6,  7,  15. 

Public  Policy.    See  Contbacts,  3-7. 

Public  Schools.    See  Schools. 

Quieting  Title.    See  Tax  Titles,  8. 

Quitclaim  Deed.    See  Deeds,  4.    Vendob  and  Pubchaseb,  9. 

QUO  WARRANTO. 

1.  Under  sec.  3466,  Stats.  (1898),  providing  that  an  action  of  quo 

warranto  may  be  brought  in  the  name  of  the  state  by  a  private 
person  on  his  own  complaint  when  the  attorney  general  refuses 
to  act  or  when  the  office  usurped  pertains  to  a  county,  etc.,  the 
person  bringing  the  action  must  have  some  interest  in  ending 
the  claimed  usurpation,  but  it  is  sufficient  that  he  be  a  taxpayer 
of  the  district  affected.    Btate  ex  reh  Williams  v.  Samuelson, 

499 

2.  The  office  of  county  supervisor  of  assessment,  created  by  ch.  446, 

Laws  of  1901,  is  an  office  which  "pertains  to  a  county,"  within 
the  meaning  of  said  sec.  3466.  Ibid. 

2.  The  fact  that  in  an  action  brought  in  the  name  of  the  state  by  a 
private  person  under  sec.  3466,  ^tats.  (1898),  the  attorney  gen- 
eral appears  and  continues  as  one  of  the  attorneys  for  the  de- 
fendant sufficiently  shows  that  an  application  to  him  to  com- 
mence the  action  would  have  been  futile,  and  is  equivalent  to  a 
refusal  by  him  to  act  in  the  matter  on  behalf  of  the  state.  Ibid, 

RAILROADS. 

Condemnation  of  land:  Agreement  ivith  owner:  Rights  of  mortgagee. 
1.  Upon  condemnation  of  a  right  of  way  for  a  railroad  over  mort- 
gaged land  the  mortgage  security  is  not  to  be  impaired  or  dl- 
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minished,  and  there  must  be  a  single  award  covering  the  en- 
tire Injury  to  the  estate,  including  both  the  value  of  the  strip 
taken  and  the  diminution,  by  reason  of  such  taking,  in  th» 
value  of  the  land  not  taken.  Stamnea  v.  Milwaukee  d  8.  L. 
R.  Co,  8S 

2.  An  agreement  by  the  owner  of  the  land,  made  after  the  con- 
demnation proceedings  were  begun,  to  convey  the  right  of  way 
and  release  all  claims  for  damages  in  consideration  of  a  cer- 
tain sum  was  not  admissible  In  evidence  in  order  to  bar  an 
award  of  a  greater  sum.  Such  an  admission  as  to  value  could 
not,  in  the  condemnation  proceeding,  affect  the  right  of  the 
owner  without  also  affecting  the  right  of  the  mortgagee,  and, 
not  being  admissible  against  the  latter,  it  was  not  admissible 
at  all.  Ihid. 

[8.  Whether  by  going  on  with  the  condemnation  proceedings  after 
obtaining  such  agreement  the  railway  company  waived  its 
rights  thereunder  as  against  the  owner,  and  whether  upon 
being  compelled  to  pay  an  award  greater  than  the  sum  named 
in  t^e  agreement  the  company  would  have  any  remedy  as 
against  the  owner  or  the  land,  not  determined.]  Ihid, 

Negligence:  Injury  to  passenger  alighting  "before  reaching  station. 

4.  Plaintiff's  intestate  was  fatally  injured  by  stepping  from  defend- 

ant's train  on  a  dark,  rainy  night  and  falling  through  a  trestle, 
the  train  having  stopped,  as  was  customary,  at  a  railway  cross- 
ing a  short  distance  before  reaching  the  station.  The  usual 
street  lights  were  not  burning.  The  evidence  showed  or  tended 
to  show,  among  other  things,  that  the  brakeman  had  called  the 
station  and  passed  forward  without  giving  any  warning  that 
the  first  stop  would  be  at  the  crossing;  and  that  deceased  was 
familiar  with  local  conditions  and  with  the  custom  to  stop  the 
train  at  the  crossing.  There  was  no  evidence  of  any  custom  to 
call  the  station  before  such  stop.  Held,  that  the  question  of  de- 
fendant's negligence  was  one  for  the  jury.  Wolf  v.  (7.  d  N.  W. 
R.  Co.  33S 

5.  To  establish  negligence  on  the  part  of  defendant  in  such  case  it 

was  not  essential  to  prove  that,  as  alleged  in  the  complaint,  the 
brakeman  left  the  car  door  open  after  announcing  the  station. 

Ibid. 

6.  Notwithstanding  the  deceased  was  familiar  with  local  conditions 

and  might  have  known  that  the  first  stop  was  at  the  crossing, 
the  circumstances  are  held  sufficient  to  make  it  a  question  for 
the  jury  whether  he  was  guilty  of  contributory  negligence  in 
'  acting,  through  momentary  forgetfulness,  upon  the  supposition 
that  the  station  had  been  reached.  Ibid, 

7.  Under  the  circumstances  mentioned,  and  in  view  of  the  fact  that 

the  customary  stop  of  a  train  at  a  small  station  is  often  very 
short  and  passengers  are  expected  to  leave  the  train  promptly, 
it  was  not  negligence  as  matter  of  law  for  the  deceased  to  step 
from  the  train  without  looking  for  the  customary  station  lights 
or  observing  their  absence.  Ibid, 

Injury  to  travelers  on  highway. 

8.  Defendant,  left  its  locomotive  standing  partly  within  the  limits 
.of  a  highway,  unattended  and  under  a  full  head  of  steam,  for 

an  unnecessary  and  unreasonable  length  of  time.  As  plaintiff 
attempted  to  drive  past  it  the  pop  valve  suddenly  opened  and 
steam  escaped  with  considerable  noise,  causing  his  horse  to 
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run  away  and  injure  him.  The  Jury  found  that  defendant  was 
negligent  in  so  leading  the  engine  and  that  such  negligence 
was  the  proximate  cause  of  the  injury.  Held,  that  defendant 
was  liable  for  the  injury.  The  fright  of  the  horse  in  such  case 
was  not  caused  by  one  of  the  usual  noises  Incident  to  the  ordi- 
nary operation  of  a  railway.  Crowley  v.  O.,  Bt.  P.,  M,  d  0.  R,  Co. 
122  Wis.  287,  distinguished.    Fay  v.  M.,  Bt.  P.  d  8.  B.  M,  R.  Co. 

639 

9.  It  is  not  negligence  as  matter  of  law  for  a  person  to  attempt 

to  drive  on  a  highway  across  a  railway  track  in  front  of  a 

locomotive  standing  still  thereon.  IMd. 

Injury  to  employee. 

10.  In  an  action  for  the  death  of  a  brakeman  who  was  crushed  be- 

tween two  freight  cars,  the  evidence  is  held  sufficient  to  sustain 
a  verdict  to  the  effect  that  the  cars  were  detached  and  standing 
still  when  the  deceased  went  between  them,  and  that  the  acci- 
dent was  caused  by  negligence  of  defendant's  other  employees 
In  backing  one  of  the  cars  upon  him.  Hayes  v.  C,  M.  d  Bt.  P. 
R.  Co.  399 

11.  An  Instruction  to  the  effect  that  deceased  was  not  guilty  of  con- 

tributory negligence  preventing  a  recovery  if  In  performing  his 
work  about  the  train  he  acted  as  the  great  mass  of  men  act  un- 
der like  or  similar  circumstances,  is  held  proper  when  taken  in 
connection  with  the  whole  charge,  the  idea  being  clearly  con- 
veyed that  he  must  have  been  doing  his  work  in  accordance 
with  instructions  and  as  the  great  mass  of  men  would  act  under 
the  same  or  similar  circumstances  in  view  of  the  duties  which 
he  was  to  perform  and  the  instructions  which  had  been  given. 

Ihid. 

12.  An  instruction  that,  in  determining  whether  the  deceased  was 

guilty  of  contribi^tory  negligence,  his  age,  intelligence,  and  ex- 
perience as  a  brakeman  were  to  be  taken  into  account,  was 
proper.  Ibid. 

13.  An  instruction  to  the  effect  that  if  the  Jury  found  that  a  certain 

employee  gave  the  back-up  signal  while  deceased  was  between 
the  cars,  which  was  obeyed  and  the  deceased  thereby  injured, 
they  might  find  the  defendant  negligent,  is  held.  In  view  of  the 
evidence,  not  to  have  been  prejudicially  erroneous.  Ibid. 

14.  The  whole  subject  of  contributory  negligence  having  been  fully 

and  properly  covered  by  the  general  charge.  It  was  not  error  to 
-  refuse  a  requested  instruction  to  the  effect  that  if  deceased 
went  between  the  cars  while  they  were  still  moving  and  was 
caught  between  the  couplings  as  described,  as  and  when  the 
cars  stopped,  the  verdict  should  be  for  defendant  Ibid. 

15.  Such  instruction  was  properly  refused,  also,  because  there  was 

evidence  that  deceased  went  between  the  cars  just  as  they 
stopped — ^that  they  came  to  a  standstill  within  a  foot,  and  that 
thereafter  one  of  them  was  backed  upon  him  without  warning. 
Under  such  circumstances  he  could  not  be  held  guilty  of  con- 
tributory negligence  as  a  matter  of  law.  Ihid. 

Ratificatioiy.    See  Wiixs,  2. 

REAii-EsTATB  Agents.    See  Bbokebs. 

Real  Property.    See  Brokers.    Counties,  3.    Covenants.    Deeds. 
Ejectment.     Husrand  and  Wife.     Liens,  2-9.     Mortgages. 
Vol.  131-^46 
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MninoiPAL    CoBPOBATiONS,    4.      PABTETion.      Raiuioads,    1-^. 

SUBBOOATION,     1-3.       TAX    TITLES.       YeNDOB    AJiD    PUBCHASEB. 

Watebs.    Wills,  4. 
Reasonable  Doubt.    See  Cbiuiz^al  Law,  12,  13,  15. 
Reasonable  Time.     See  Bbokebs,  5.     Master  and  Sebvakt,  20, 

21,  24.    Sales,  7,  8. 

Reassessment  of  benefits,  etc.     See  Municipal  Ck>BFOBATXONS,  1-3. 

Rebates  of  premiums,  etc.    See  Insubanob,  1,  2. 

Recobd. 

On  appeal:  What  Included  in.    See  Appeal,  1,  4-6.    Refebence,  1. 

Transmission  to  trial  court,  etc.    See  Appeal,  24-27.    Coubts,  1. 
Cbiuinal  Law,  6. 

Recobd  Book:  Grand  Jury  list,  where  deposited.  See  Gband  Jubt, 
1-3. 

Recobding  Acts.     See  Deeds,  2.    Mobtoages,  1,  2.    Vendor  and 

PUBCHASEB,  9,  10. 

Recobding  official  bond.    See  Ck>UNTT  Judge,  2. 

REFERENCE. 
See  Appeal,  9. 

1.  An  order  of  compulsory  reference  may  be  based  in  part  on  state- 

ments of  counsel  to  which  no  objection  is  made;  and  where 
such  statements  ate  not  preserved  in  the  record  it  will  be.  pre- 
sumed that  the  reference  was  proper.  BrillUm  L.  Co.  v.  Bar- 
nard, 284 

2.  To   warrant   a   compulsory   reference   under   sec.   2864,    Stats. 

(1898),  on  the  ground  that  the  examination  of  a  long  account 
will  be  necessary,  the  action  need  not  be  strictly  based  on  the 
account  or  be  for  an  accounting.  It  is  sufficient  if  there  Is  a 
long  account  in  the  proper  sense  which  is  directly  involved,  so 
that  it  must,  in  the  regular  course  of  the  trial,  necessarily  be 
examined  as  substantially  the  basis  of  the  claim  for  a  recovery. 

Ibid. 

3.  Where  it  appeared  that  the  trial  of  an  issue  of  fact  required  the 

examination  of  an  account  on  one  side  containing  more  than 
500  entries  and  one  on  the  other  side  containing  nearly  100  en- 
tries, a  compulsory  reference  was  authorized  by  sec.  28M, 
Stats.  (1898).    Fowler  v.  Metzger  8.  d  O.  Co.  633 

Reformation  of  Instruments.    See  Judgment,  5. 

Refreshing  Memory.    See  Evidence,  6. 

Registby  of  Deeds.  See  Deeds,  2.  Mobtgages,  1,  2.  Vendob  and 
Purchaser,  9,  10. 

Rehearing:  Motions.    See  Appeal,  27. 

Release. 
Of  dower,  etc.    See  Husband  and  Wife.  2. 
Of  claim  for  damages,  etc.    See  Railroads,  2. 
Remedies.   See  Costs,  1.  County  Judge,  4.  (3ourts,  2.  Damages,  1. 
Husband  and  Wife,  1.    Liens.  1,  10.    Mandamus.    Municipal 
Corporations,   3,   4.     Parttfion,   1,   2.     Pleading,   3-5.     Quo 
Warranto,  1.    Subrogation.    Waters,  4. 
Reporter  in  circuit  court:  Reading  minutes.    See  Criminal  Law,  6. 
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Reputation:  Evidence:  Instructioiis.    See  Criminal  Law,  15»  16. 

Rescission.    See  Contracts,  8-16. 

Reservation  or  exception?    See  Deeds,  3. 

Res  Judicata.    See  Appeal,  17-19,    Judgment. 

Restraint  of  Trade.    See  Contracts,  3-6. 

Restrictions  on  use  of  land:  Equitable  servitude.    See  Covenants. 
Deeds,  2. 

Return  of  delinquent  taxes.    See  Tax  Titles,  4,  6,  14. 

Roads  and  Streets.    See  Municipal  Corporations.    Railroads,  8,  9. 

Rules  of  Court. 

Supreme  Court  Rule  XX  (Remitting  papers),  488,  493^. 

Supreme  Court  Rule  XXI  (Motions),  493. 

Supreme  Court  Rule  21  (Enlarging  time),  494. 

Supreme  Court  Rule  37  (Motions  and  retention  of  papers),  473, 
488,  493. 

Supreme  Court  Rule  42  (Motions  when  made),  473,  493,  494. 

Circuit  Court  Rule  III,  sees.  1,  2  (Calendar),  424. 

SALES. 

Oral  authority  to  agent  to  purchase.    See  Frauds,  Statute  of. 
Failure  of  consid^eration.    See  CJounties,  1. 

Right  to  withdraw  from  contract  while  executory.  See  Contracts,  8. 
Rescission  of  contract  of  sale.    See  Contracts,  14-16. 
Warranties:  New  attachment  made  for  m^achine. 

1.  There  is  no  implied  warranty  of  the  practicability  of  connecting 

an  addition  or  new  attachment  to  a  machine  not  manufactured 

or  delivered  by  the  maker  of  the  attachment,  where  such  prac- 

^     ticability  Is  a  matter  as  apparent  to  the  vendee  as  to  said 

maker.    Logeman  Bros.  Co.  v.  R.  J,  Preuss  Co.  122 

2.  There  is  no  Implied  warranty  that  the  addition  or  attachment 

will  answer  the  known  purpose  for  which  it  was  designed, 
where  the  capacity  to  do  the  work  intended  must  be  the  joint 
capacity  of  the  new  device  and  the  old  machine.  Ibid. 

2.  There  is  no  implied  warranty  that  a  machine  or  attachment  will 
do  the  work  for  which  it  is  intended,  where  it  is  made  accord- 
ing to  a  model  furnished  for  that  purpose  by  the  vendee.    Ibid. 

4.  A  question  for  special  verdict,  "Did  the  plaintiff  agree  to  manu- 
facture and  attach  to  defendant's  punching  press  certain  at- 
tachments which  would  enable  the  defendant,  with  the  use  of 
such  press  when  equipped  with  such  attachments,  to  perform 
the  work  required  by  the  defendant?"  is  held  to  cover  the 
controverted  facts  claimed  to  constitute  an  express  warranty, 
so  that  a  negative  answer  thereto  negatived  the  existence  of 
any  such  warranty.  IJ>id. 

Same:  Selection  of  goods  to  meet  wants  of  trade. 

6.  In  a  contract  for  the  sale  of  a  stock  of  drugs  and  pharmaceutical 
preparations,  a  provision  that  all  the  stock  furnished  should 
"be  carefully  selected  to  meet  the  wants  of  the  physicians  and 
druggists*'  of  the  vendee's  locality  is  construed  not  to  be  a  war- 
ranty that  the  goods  should  be  adapted  and  suitable  to  meet 
such  wants,  but  at  most  an  agreement  on  the  part  of  the  vendor. 
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if  It  assumed  to  select  the  stock,  to  exercise  due  care  and  good 
faith  in  making  the  selection  for  the  purpose  specified;  and 
where  such  care  and  good  faith  are  shown,  evidence  that  orders 
by  subsequent  purchasers  from  the  vendee  called  for  a  small 
percentage  of  goods  not  included  in  the  stock  selected  by  the 
vendor  does  not^even  tend  to  show  a  breach  of  the  contract 
Wm,  8.  Merrell  Chemical  Co.  v,  A.  Spiegel  Co.  272 

Same:  Heating  apparatus:  Guaranteed  results:  Acceptance,  etc. 

6.  The  evidence  in  this  case  is  held  to  sustain  a  verdict  to  the  ef- 

fect that  heating  apparatus  furnished  by  plaintifC  and  placed  in 
a  school  building  did  not  fulfil  a  guaranty  that  it  would  warm 
the  rooms  of  the  building  to  an  average  temperature  of  seventy 
degrees  during  the  coldest  weather  and  at  the  same  time  secure 
good  ventilation,  and  that  plaintiff,  upon  being  notified  of  the 
fact,  failed  to  make  it  do  so.  American  F.  d  F.  Co.  v.  Board  of 
Education,  220 

7.  Heating  apparatus  furnished  by  plaintiff  was  guaranteed  to  pro- 

duce certain  results,  and  the  contract  provided  that  if  it  did  not 
do  so  plaintiff,  upon  being  notified  of  the  fact,  would  either 
make  it  do  so  or  refund  all  money  paid  and  remove  the  ap- 
paratus. Beld,  that  plaintiff,  on  being  so  notified,  had  the  op- 
tion as  to  which  of  the  two  things  it  would  do,  but  was  bound 
to  do  one  or  the  other  within  a  reasonable  time.  Ibid, 

8.  Where  after  repeated  notifications  and  repeated  attempts,  con- 

tinuing through  two  winters  and  covering  a  period  of  a  year 
and  a  half,  plaintiff  had  failed  to  make  the  apparatus  fulfil  the 
guaranty,  it  could  not  reasonably  ask  a  longer  time,  but  became 
bound  to  refund  the  money  paid  and  remove  the  apparatus 
from  the  building.  Ibid, 

9.  Where,  after  due  demand  and  notice  made  and  given  at  the  end 

of  said  period,  plaintiff  had  failed  to  remove  the  heating  ap- 
paratus, the  subsequent  use  thereof  In  the  buildiug,  in  conse- 
quence of  plaintiff's  failure  to  remove  it,  did  not  constitute  an 
acceptance  of  the  apparatus.  Ibid. 

10.  There  having  been  no  change  in  the  capacity  or  efficiency  of  the 

apparatus  after  such  demand  for  its  removal,  evidence  as  to  its 
operation  during  the  following  winter  was  admissible,  the  con- 
ditions being  substantially  the  same  as  during  the  previous 
winters  while  plaintiff  was  trying  to  make  it  fulfil  the  guar- 
anty. Ibid. 

11.  Where  plaintifTs  contract  required  it  to  furnish  registers  for  the 

corridors  of  the.  building,  but  did  not  guarantee  the  warming 
of  corridors  to  seventy  degrees,  it  was  clearly  implied  that  the 
corridors  were  to  be  warmed  to  some  extent,  and  it  was  not 
error  to  admit  testimony  as  to  the  heating  thereof,  the  jury 
being  instructed  that  under  the  contract  they  were  not  to  be 
heated  to  seventy  degrees.  Ibid. 

Same:  Future  output  of  mill:  Implied  warranty  of  qwaity, 

12.  Upon  an  agreement  to  sell  and  deliver  a  quantity  of  "No.  2 

screenings,"  to  be  the  future  output  of  the  vendor's  flour  mill 
for  about  two  months, — such  screenings  being  a  by-product  re- 
sulting incidentally  from  the  manufacture  of  fiour. — ^there  was 
no  implied  warranty  that  the  screenings  so  sold  would  be  of 
the  same  quality  as  those  being  produced  at  the  time  the  con- 
tract was  made.    Listman  Mill  Co.  v.  Miller,  393 
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13.  Upon  the  evidence  in  this  case  the  question  whether  the  com* 

modity  delivered  by  the  vendor  was  actually  the  "No.  2  screen- 
ings" from  the  mill  during  the  period  specified,  is  held  to  have 
been  one  for  the  jury.  Jhid, 

14.  As  to  such  question  it  was  proper  to  admit  evidence  descriptive 

of  the  process  established  and  in  operation  in  the  mlll»  and 
samples  or  description  of  the  commodity  delivered,  to  show  that 
such  commodity  could  not  have  resulted  from  the  process  de- 
scribed. Ibid. 

15.  A  statement  by  the  vendee,  in  his  testimony  describing  the  goods 

delivered,  that  they  were  not  No.  2  screenings,  is  held  not  so 
clearly  an  attempt  to  give  his  nonexpert  opinion  upon  the  ques- 
tion which  the  Jury  were  to  answer  that  its  admission,  not  spe- 
cifically objected  to  upon  that  ground,  can  be  said  to  have  been 
an  error  warranting  reversal.  Ibid. 

Sales  for  Taxes^    See  Tax  Titles. 

Sales  of  Land.     See  Brokebs.    Counties,  3.    Covenants.     Deeds. 
Liens,  8,  9.    Mobtgaoes,  1.    Vendor  and  Purchaseb. 

Satisfaction  of  mortgage.    See  Mobtgaoes,  1,  2. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

Meetings  of  school  hoard:  Presumptions  as  to  regularity. 

1.  Where  the  minutes  of  meetings  of  a  school  board  affirmatively 

show  that  they  were  called  and  held  pursuant  to  and  as  re- 
quired by  a  rule  of  the  board,  and  there  is  no  evidence  to  the 
contrary,  the  presumption  that  they  were  so  called  and  held  is 
conclusive.    American  F.  d  F,  Co.  v.  Board,  220 

School  district  meetings:  Bufflciency  of  notice,  etc, 

2.  Notice  of  a  special  meeting  of  a  school  district,  stating  merely 

that  it  would  be  held  at  the  schoolhouse  in  said  district,  was 
insufficient  where  there  were  two  schoolhouses  In  the  district. 
State  ex  rel.  Manitowoc  v.  Green,  324 

8.  Notice  of  a  special  meeting  of  a  school  district  in  a  city,  stating 
that  the  purpose  of  the  meeting  was  to  determine  whether  or 
not  the  district  wished  to  ratify  the  adoption  by  the  city  of  the 
provisions  of  the  general  charter  law  relating  to  schools,  was 
not  sufficient  to  authorize  an  election  at  such  meeting  to. change 
the  district  system  for  schools  to  the  city  system  under  the  gen- 
eral charter  law.  Ibid. 

'Change  from  district  to  city  system:  Possession  of  school  property: 

Compelling  delivery.    See  Mandamus. 
Heating  apparatus:  Failure  to  fulfil  guaranty.    See  Sales,  &-11. 
Contract  for  attendance  at  business  college:  Fraud.    See  Contracts, 

9-11. 
SEBvrruDES.    See  Covenants.    Deeds,  2. 
Shafting:  Duty  to  guard.    See  Master  and  Servant,  11. 
Sidewalks:  Injuries  from  defects.    See  Municipal  Corpobations,  5. 
Sionatubb  procured  by  fraud.    See  Bills  and  Notes,  1. 
Slandkb.    See  Libel  and  Slander. 
Special  Elections.    See  Jutdoment,  6. 
Special  Guardians.    See  Guabdian  and  Ward. 
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Spectai.  Verdict.     See  Master  and  Servant,  14,  26.    Muiticxpai. 

OOBPORATIONS,  6.  SALES,  4.  TSIAL,  6,  8-10,  16-19. 

Staixions:  Notes  given  for:  Validity.    See  Bills  Ain>  Notes,  3.  4. 
Statute  of  Frattds.    See  Frauds,  Statute  of. 
Statute  of  Limitatzons.    See  LncrrATiON  of  Aotioks. 


STATUTES. 

CanatiiutionaHtv,  See  Bills  aio)  Notes,  3.  Constttutionai.  Law. 
CtouNTT  Judge.  3.  Guardian  and  Ward,  2.  Municipax  Oor- 
fobations,  3.    Officers. 

1.  One  part  of  a  statute  may  be  unconstitutional  and  the  remainder 

may  still  have  effect,  provided  that  the  two  parts  are  distinct 
and  separable  and  not  dependent  upon  each  other.  Quigffle  v. 
Herman,  SW 

Construction.  See  Appeal,  25.  Bills  and  Notes,  1,  4,  5.  Consti- 
tutional Law,  1,  2.  Contracts,  1.  Corporations,  1.  County 
Judge,  1,  2.  Criminal  Law,  22.  Deeds,  2.  Ejectment,  2,  3. 
Elections,  1,  4.  Frauds,  Statute  of.  Grand  Jurt.  Guard- 
ian AND  Ward,  1.  Homicide,  2,  3,  6,  7.  Insurance,  1,  2.  In- 
toxicating LiQU(»s.  Justices'  Courts,  3,  4.  Liens,  2,  5,  8-11. 
Limitation  of  Actions.  Mandamus,  2.  Master  and  Serv- 
ant, 11.  Mortgages,  6.  Municipal  Corporations,  1,  2.  Par- 
tition, 1-^.  Physicians  and  Surgeons.  Pleading,  3,  4.  Quo 
Warranto.    Reference,  2,  3.    Tax  Titles.    Venue,  1-5. 

2.  In  the  construction  of  a  statute  it  should  be  considered  first  from 

the  viewpoint  of  good  faith,  common  sense,  and  impartiality^ 
and  formal  rules  of  interpretation  should  be  invoked  only  when 
doubts  otherwise  unsolvable  arise.  Niezoratoski  v.  State,  166 
General  law:  AppHcal)iHty  to  cities  under  special  charters.  See  In- 
toxicating Liquors,  1,  2.    Municipal  Corporations,  2. 

Mandatory  or  directory?    See  County  Judge,  1. 
Retroactive.    See  Tax  Titles,  7. 
Reading  statutes  to  jury.    See  Trial,  4. 

STATUTES  CITED,  Eixi 


CONSTFTUTION  OP  WISCONSIN. 


Session  Laws — con. 


Art.   VI, 

sec.  4     500,  503,  506,  607, 

509,511 

'*    VII, 

'*    2        -     173,311,313 

"    VII, 

"8         -       -        -    173 

*'    VII, 

»M2        -       -        -    173 

**    VII, 

*M4         -        -        -    202 

"  XIII, 

"   9  214,500,507,510-12 

Session  La^vs. 

1860.  Ch. 

264,  sec.  7       -        -    488 

1882.     " 

322-        -        -        -    106 

1&S3.     " 

307  -        -     103,  106,  107 

1885.     ** 

296  -        -      103,  105-107 

1885.     " 

2%,  sees.  1,3-        -    105 

1885.     " 

349-        -        -        -    602 

1889.     " 

312,  sec.  2       -       .    506 

1889. 
1891. 
1891. 
1897. 
1899. 
1899. 
1899. 
1899. 
1899. 
1901. 
1901. 
1901. 
1901. 
1901. 
1901. 
1901. 


Ch.  333- 


96- 
267- 
262-   - 

165*- 
287- 
356- 


-  -  35^ 

-  311 

-  560 

-  430 

-  201 

-  325,332 

-  334 

-  381,645 


356  (sec.  1676—25)  64,66 

9-  427,431,432,  437 

19-   -   -    -  431 

39-  .  -   .    -   23 

85-   -   -    -  426 

268  -   -   -    -  382 

445  500,  501,  514, 516-518 

445,  sees.  4-6  -   -  516 
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STATUTES  CITED,  Etc.— con. 


SxBBioN  Laws— con. 


1901.  Gh. 

1903.  " 

1903.  " 

1903.  " 

1903.  " 

1903.  " 

1903.  " 

1903.  " 

1903.  " 

1903.  " 

1903.  " 

1903.  " 

1903.  " 

1903.  " 

1905.  " 

1905.  " 

1905.  " 

1905.  " 

1905.  " 

1905.  " 

1905.  " 

1906.  " 


445,  sees.  7-10 
10,  Bee.  4   - 


90, 

90,  "  I 

90,  "   ; 

276- 

354- 

376- 

376,  sec.  1 

390- 

426- 


438  379-381,  561,  642-644 

438,  sees.  1-3  -   -  381 

451,  "  12,16,20,25  204 

35-   -   -  455,462 

89  -   -   -  606-608 

91  -   -   199,  213-215 

94-   -   -   -  507 

259-   -   -  501,517 

294-   -   -   -  434 

801-   -   -   -214 

366-   -   -   -  508 


Reviskd  Statutes  of  1849. 
Ch.  10 511 


Rbyised  Statutes  op  1858. 


Ch.  13   - 
"  13,860.92- 
"  14,  "  .  2- 


-  511 

-  211 

-  211 


Revised  Statutes  of  1878. 

Sections  698-772  (ch.  37)  -  511 

Section   2858   -       -        -  -  79 

3071   .        -        -  .  488 

"        3084  ...  -  79 

Statutes  (1898  and  since). 

Sec.  Page, 

30,  subd.  3  -        -     198,  202,  203 

652,653 443 

702  (Sapp.  1906)    -       -     199,  212 

854-866 20 

857 22 

909-  -  -  -  -  28  30 
025—1  to  925—269  (ch.  40a)  428, 
431,  432 
925-113  ....  334 
925— 113  to  925-116  -  -  331 
925— 113  to  925— 119      -       -    332 

926 332 

962 211 

964 202 

1047 446,453 


Statutes  (1898  and  since)  — con. 


-  517 

-  201 
166, 171 

-  173 

-  167 

-  432 
428,434 

-  199 

-  212 

-  629 
532,  539 


1077a 
1112- 
1113- 
1114- 
1130- 
1132- 
1135- 
1176- 
1178- 
1186- 
1187- 
1188- 
1189- 
1189a 
1191- 
1191tt 

1193 

1210d 

1210d  (Supp.  1906)  - 

1210e        -        -        - 

1210€«  (Supp.  1906)- 

1210/        -        -        - 

12l0h 

1436    (Supp.  1906)- 

1520-        -        -        - 

1548- 


15486 

1636J 

1675— la  (Supp.  1906) 

1675—16  (Supp.  1906) 

1675— Ic  (Supp.  1906 

1676—22  (Supp.  1906 

1676-25  (Supp.  1906 

1676—26  (Supp.  1906 

1676—27  (Supp.  1906 

17706 


-  .  -        -    506 

-  454,  458,  459 

-  454,  45ft-460 

-  -     458,460 

-  -  -        -    44^ 

-  453,  455,  462 

-  409^ 

-  455,  464-466. 

-  24,  26,  27 

-  -    455 
446,  450,  455,  463,  464 

-  446,  450,  463-465 

-  452,  455,  465 

-  466. 

-  446,  452,  465 

-  446,452 

-  441,444 
430,  434,  437 

-  427 

-  430,434 

-  434 

-  430, 434 

-  45? 

-  -    53? 

-  507 
103,  105,  107 


1771 

1848- 

1853- 

1944,  1945 

1955o 

2216,  2217-2219 

2242- 

2308- 

2420- 

2441- 

2442- 

2546a  (Supp.  1906)  - 

25466  (Supp.  1906)  - 

2546/  (Supp.  1906)  - 

2578- 

2603- 

2G10- 

2619,  2621 

2625- 

2656a       - 


108, 105,  107,  106 

-  542, 546 

-  380,381 

-  -    381 

-  -    381 

-  381 
64, 66, 645-6 

-  381 

-  381,645 
482 


-  467,  469,  471 

-  88 

-  88 

-  645,646 

-  555,  559,  572 
4 

-  660, 672 

-  584, 587 

-  423 

-  -        -    201 
199,  211,  212 

-  166, 171 

-  173 

-  -    167 

-  -    203 
.     376, 378 

-  -    376 
34,39 

221,  235,  628 

-  416-416 
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STATUTES  CITED,  Etc.— con. 

'Statutes  (1898  and  since)  —con.  Statuthb  (1898  and  since)  —con. 

!2658 416,418    8769 82 

2829-       -        -        •     420,425,426  d995c  (Sapp.  1906)  -        -     606-606 

2845,  2846        ....    424  3995/  (Sapp.  1906)  ...    608 

2858  (8upp.  1906)    -        -       -    629  4078    (Supp.  1906)  -        -        -    426 

2864-        -        -     284,291,633,637    4096 637 

2900 311,814    4219 813 

2902 311,315  4220-       .....     316,323 

2918 599    4222 314,328 

2920,  2921        -       -        -        -    234  4222,  subd.  1    -       -     811,  313, 314 

3071-        -        -      420,423,473,488    4249 482 

3084-        ..-,-.        4  4354-        -        -        -     179,183,185 

3087-        -        -  1,5,24,27,446,451    4355 179,182 

3101-        -       -        -     590,593,694    4362 179,182 

3102 590,594    4363 179,183 

8119 16,18  4366,4367         -       -       -     179,186 

3169 120,121    4478 198,207 

3186 16,378    4478a 207 

3314-        -        -        -599,602,603    4481 207,210 

3315 348,351    4659 167,174 

3321,3324,3326       -     116,120,121    4680 425 


7,9  4697-        -        -        -     189,192.194 

3362 139  4706 167,175 

3365 139, 140  4971,  subd.  19  -        -        -        -    203 

3466-       -        -     499,500,502,503  4985 107 

3623 139,140 

Stat  or  Pboceedings.    See  Ouakdiak  and  Wabd,  1. 

Stenoobapheb  to  grand  Jury:  Oath:  Filing.    See  GRAim  Jubt,  4. 

Stipulations.    See  Trial,  1.    Venue,  6. 

Stock  and  Stockholdebs.    See  Contracts,  4,  5. 

Stbeets:  Grading:  Assessments.    See  Municipal  Cobforations,  3,  4. 

Subcontractors.    See  Liens,  3-7. 

SUBROGATION. 
See  Pleading,  5. 

1.  One  who  advances  money  to  pay  off  an  incumbrance  upon  prop- 

erty under  an  agreement  that  he  is  to  have  security  thereon 
will  not  be  regarded  as  a  mere  volunteer,  but  will  be  subrogated 
to  the  rights  of  the  original  incumbrancer  if  his  own  security 
turns  out  to  be  defective  and  there  are  no  intervening  equities. 
Hughes  v.  Thomas,  315 

2.  The  widow  of  a  testator  was  given  a  life  estate  in  land  and  be- 

came executrix  of  the  will.  The  personal  estate  was  insufficient 
to  pay  debts,  and  in  order  to  obtain  money  to  pay  off  an  over- 
due mortgage  on  the  land  she  gaye  to  another  person  a  new 
mortgage  which  was  intended  and  understood  to  cover  the  fee 
and  not  merely  her  life  estate.  No  equities  having  intervened, 
the  new  mortgagee  is  held  entitled  to  be  subrogated  to  the 
rights  of  the  original  mortgagee.  Conner  v.  Welch^  51  Wis. 
431,  and  Watson  v.  Wilcox,  39  Wis.  643,  distinguished.      Ibid. 

3.  The  right  to  subrogation  in  such  a  case  is  not  barred  by  mere 

delay  short  of  the  statutory  period  of  limitation,  in  the  absence 
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of  an  equitable  estoppel,  no  rights  of  third  persons  being  preju- 
diced by  the  delay.  Ibid, 

4.  Relief  by  way  of  subrogation  in  favor  of  one  who  has  paid  the 

debt  of  another  should  not  be  granted  unless  the  necessity  for 
it  be  clearly  shown.    Reddington  v.  Franey,  518 

5.  Plaintiff  bought  the  Interest  of  one  partner  and  with  the  other 

formed  a  new  firm.  He  advanced  money  for  the  purpose  of  dis- 
counting bills  of  the  new  firm,  but  his  partner  secretly  used  it 
to  pay  the  debts  of  the  old  firm.  Held,  that  the  new  firm  was 
the  owner  of  the  money  so  used,  and  plaintiff's  right,  if  any, 
must  be  worked  out  by  subrogation  of  the  new  firm  to  the 
rights  of  the  creditors  whose  claims  were  so  paid,  rather  than 
by  subrogation  of  the  plaintiff  personally.  Ibid. 

6.  A  complaint  in  such  case  which  did  not  show  the  relations  and 

rights  of  the  partners  in  either  firm  as  between  themselves,  or 
that,  even  if  the  new  firm  was  largely  indebted  to  plaintiff,  he 
could  not  secure  repayment  of  his  advances  by  difisolution  and 
settlement  of  its  affairs,  did  not  state  a  cause  of  action  for  sub- 
'   rogation.  Ibid. 

7.  The  partner  who  was  a  member  of  both  firms,  and  who  was  made 

a  defendant  in  the  action,  was  not  a  necessary  party  plaintiff; 

nor  was  it  essential  that  the  creditors  of  the  old  firm,  whose 

claims  had  been  paid,  should  be  Joined  as  defendants.         Ibid. 
-fiuPBEME  CouBT.    See  Appeal  and  Ebbob.    Cbdonal  Law,  22. 
SuBKTYSHip  Ain)  GuABAKTT.  See  Husbani>  and  Wipe,  1.  Pbincipal 

AND  Agent,  2.    Pbinoipai.  and  Sxjbety. 

SuBFACE  Wateb.    See  Watebs. 
Taxation. 

Assessment:    County  supervisor  of  assessment     See  Ck)NSTiTU- 
TiONAL  Law,  3-9. 

Sale  of  lands  for  taxes.    See  Tax  Titles. 
Taxpayebs'  Action.    See  Quo  Wabbanto. 

TAX  TITLES. 
See  Counties,  3.    Ejectment. 

1.  A  tax  deed  reciting  that  "W.,  assignee  of  the  several  tax  cer- 

tificates, as  stated  below,  has  deposited  sixteen  certificates," 
etc.;  containing  a  partial  transcript  of  the  certificates,  giving 
descriptions  of  the  lands,  amount  of  the  tax  on  each  tract,  and 
after  each  description  the  name  of  a  person  under  the  head- 
ing "Buyer  of  certificate  at  tax  sale;"  and  further  reciting  that 
said  tracts  were  separately  sold  for  the  nonpayment  of  taxes 
"to  the  said  several  purchasers,"  is  held  to  be  in  substantial 
compliance  with  sec.  1178,  Stats.  (1898),  and  to  show  suffi- 
ciently that  W.  was  the  assignee  of  the  original  purchasers  or 
intermediate  owners  of  the  certificates,  and  also  who  were  the 
purchasers  of  the  lands  at  the  tax  sales.  DooUttle  v,  J.  L, 
Gates  I/.  Co.  24 

2.  Title  under  a  tax  deed  is  not  cut  off  by  a  later  tax  deed  based 

on  a  tax  sale  prior  to  that  on  which  the  earlier  deed  was  based. 

Ibid. 

:3.  In  an  action  to  quiet  title  to  land,  wherein  plaintiff's  claim  was 

based  on  tax  titles  acquired  either  by  the  county  or  by  plaintiff 
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subsequent  to  the  tax  titles  claimed  by  defendants,  or  upon 
deeds  from  prior  owners,  and  no  trust  chargeable  upon  defend- 
ants In  favor  of  the  county  or  plaintiff  was  alleged,  plaintiff 
was  properly  not  permitted  to  show  illegality  In  the  sale  by  the 
county  of  the  tax  certificates  upon  which  defendants'  tax  deeds 
(recorded  more  than  three  years  before  the  action  was  com- 
menced) were  Issued,  as  a  basis  for  a  claim  that  defendants' 
title  was  held  In  trust  for  the  county  and  for  plaintiff.  Cole  v. 
Tan  Ostrand,  454 

4.  Sec.  1113,  Stats.  (1898),  providing  that  the  town  treasurer's  re- 

turn of  delinquent  taxes  shall  be.  "as  nearly  as  convenient,"  in 
the  form  there  given,  Is  not  mandatory;  and  although  the  form 
given  shows  a  blank  at  the  end  for  the  treasurer's  signature, 
the  omission  of  such  signature  to  the  return  Itself  does  not  ren- 
der the  tax  sale  based  thereon  void,  where  there  Is  annexed  to 
the  return  the  affidavit  of  the  treasurer  declaring  its  correct- 
ness, as  required  by  sec.  1112.  Ibid. 

5.  When  such  return  shows  one  amount  under  the  heading  "Total 

tax,"  and  another  amount  under  the  heading  "Five  per  cent, 
collection  fees,"  and  the  sum  of  the  two  amounts  Is  made  the 
basis  of  the  tax  sale.  It  will  be  presumed  that  the  sum  so 
adopted  is  the  correct  total  of  the  true  tax  and  the  legal  col- 
lection fee.  Pinkerton  v.  J.  L.  Gates  L.  Co.  118  Wis.  614,  dis- 
tinguished. Ibid. 

6.  Where  the  printer's  affidavit  of  publication  of  the  notice  of  tax 

sale  was  not  transmitted  to  the  county  treasurer  within  six 
days  of  the  last  publication,  under  sec.  1132,  Stats.  (1898),  the 
Inclusion  of  the  printer's  fee  in  the  amount  for  which  land  was 
sold  rendered  Invalid  the  tax  certificate  and  the  deed  based 
thereon.  ibid. 

7.  The  effect  of  the  Inclusion  of  such  printer's  fee  in  a  particular 

case  was  not  changed  by  the  subsequent  enactment  of  ch.  35, 
Laws  of  1905,  amending  sec.  1132  so  as  to  require  merely  that 
the  printer's  affidavit  be  transmitted  on  or  before  the  date  fixed 
for  the  tax  sale,  and  validating  payments  of  such  fees  Uiereto- 
fore  made  by  counties.  ibid. 

8.  Under  sees.  1186,  1187,  Stats.  (1898),  when  a  tax  deed,  fair  on 

its  face  and  free  from  Jurisdictional  objections  and  those  de- 
fined in  sec.  1189.  has  been  recorded  for  three  years,  a  new 
legal  title  in  fee  simple  is  created  in  the  grantee  as  against  all 
the  world.  A  later  sale  for  nonpayment  of  subsequent  taxes 
does  not  act  upon  any  rights  connected  with  the  title  preceding 
the  established  tax  deed,  but  acts  upon  and  cuts  off,  or  falls 
to  cut  off,  according  to  legality  of  the  proceedings,  merely  the 
tax  title  created  as  above  described.  Ibid. 

9.  Sec.  1176,  Stats.  (1898),  providing  that  a  tax  deed  "shall  vest  in 

the  grantee  an  absolute  estate  In  fee  simple"  in  the  land  de- 
scribed, refers  only  to  valid  tax  deeds.  Ibid. 

10.  Under  sees.  1187,  1188,  Stats.  (1898),  when  the  lands  covered  by 
a  tax  deed  fair  on  its  face  have  remained  vacant  and  unoccu- 
pied at  all  times  during  the  three  years  next  succeeding  the  re- 
cording of  the  deed,  the  title  of  the  grantee  is  not  subject  to 
attack  for  defects  in  the  tax  proceedings;  and  he  may  maintain 
ejectment  against  any  person  thereafter  taking  possession  ad- 
versely to  such  deed.    Van  Ostrand  v.  Cole,  446 
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11.  Failure  to  pay  taxes  does  not  of  itself  estop  the  owner  of  land  to 

claim  his  rights  as  such  owner.  Ihid. 

12.  Ejectment  may  be  maintained  against  a  tax-title  claimant,  al- 

though there  was  no  previous  tender  to  him  of  the  sums  paid 
for  taxes,  interest,  etc.,  which,  under  sec.  3087,  Stats.  (1898),  he 
is  to  be  reimbursed  in  case  his  title  fails  on  account  of  defects 
in  the  tax  proceedings;  and  failure  to  make  such  a  tender  does 
not  affect  the  plaintiff's  right  to  recover  costs  in  the  action  from 
the  defendant.  Ibid. 

13.  Sees.  1191,  1191a,  Stats.  (1898),  do  not  cure  defects  in  tax  pro- 

ceedings and  tax  deeds  based  thereon  or  preclude  any  person 
from  showing  title  and  right  of  possession  or  from  attacking 
any  claim  to  land  under  tax  deeds  taken  by  the  county  for  any 
defect  or  insufficiency  rendering  the  deeds  invalid.  IMd, 

14.  Although  in  a  town  treasurer's  return  of  delinquent  taxes  the 

township,  range,  and  section  numbers  which  appeared  at  the 
top  of  the  respective  columns  were  not  repeated  or  indicated  by 
ditto  marks  after  the  description  of  each  parcel  of  land,  the  de- 
scriptions are  held  sufficiently  definite  and  to  meet  the  require- 
ments of  sec.  1047,  Stats.  (1898).  Jhid, 

15.  In  the  absence  of  proof  to  the  contrary  It  will  be  presi^med  that 

the  newspaper  in  which  the  notice  of  a  tax  sale  was  published 
was  one  meeting  the  requirement  of  sec.  1130,  Stats.  (1898), 
that  it  should  have  "been  regularly  and  continuously  published, 
in  such  county  once  in  each  calendar  week  for  at  least  two* 
years  immediately  before  the  date  of  such  notice."  Ibid. 

Tenants  in  Coiocon.    See  Partition,  1,  2. 

Tendeb. 
Of  defense.    See  Judgment,  1. 
Of  amount  of  taxes  paid,  etc.    See  Tax  Titt.es,  12. 
Of  conveyance.    See  Vendor  and  Purchaser,  4. 

Teru  oif  Office.    See  County  Judge,  3.    Officers. 

Tikrer. 
Exception  or  reservation  of,  in  deed.    See  Deeds,  3. 
Conversion  into  money:  Election  by  devisees.    See  Wills,  4, 
Time. 
When  bond  takes  effect:  Date  or  delivery?    See  Prtnoipax  and- 

Surety,  3,  4. 
Reasonable  time.     See  Brokers,  5.     Master  and  Servant,  20, 
21,  24.    Saxes,  7,  8. 

Title. 
To  land.     See  Counties,   3.     Covenants.     Deeds.     Ejectment, 
husrand  and  wife.    llens,  8,  9.    mortgages,  1.    railroads, 
1-3.    Tax  Titles.    Vendor  and  Purchaser. 
To  personal  property.    See  Bills  and  Notes,  6,  6.    Counties,  2. 
Gifts. 

Torts.  See  Action.  Animals.  County  Judge,  4.  Damages,  2-10. 
Executors.  Lirel  and  Slander.  Malicious  Prosecution. 
Master  and  Servant,  9-26.  Municipal  Corporations,  5. 
Negligence.  Railroads,  4-15.  Trial,  4,  8,  15,  17,  18.  Wa- 
ters. 

Town  Treasurer.    See  Tax  Titles,  4,  5,  14. 

Transcript  of  Judgment.    See  Limitation  of  Actions,  2,  3. 
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TRIAL. 

Place  of  trial.    See  Venue. 
Continuance.    See  Ck>NTiNx:ANCE. 
Trial  of  actions  together:  Stipulation. 

1.  After  It  had  been  stipulated  by  the  parties  that  two  actions 

should  be  tried  together,  the  pleadings  were  amended  and  new 
issues  introduced.  On  suggestion  by  the  court  of  the  difficulty 
of  trying  the  cases  together,  plaintiff's  attorney  in  one  of  them 
stated  that  he  was  willing  to  have  it  tried  separately,  and  it 
was  so  tried.  Held,  that  as  against  plaintiff  there  was  no  error 
in  such  separate  trial  contrary  to  the  stipulation.  Fowler  v. 
Metzffer  B.  d  0.  Co.  €33 

Reference:  Long  account,  etc.    See  Refebencb. 

Examination  of  jurors.    See  Jury. 

Arguments  and  conduct  of  counsel. 

2.  In  an  action  upon  a  contract  for  the  sale  of  screenings  thereafter 

to  be  produced  in  plaintiff's  flour  mill,  where  the  court  had  ex- 
cluded samples  offered  in  evidence  as  having  been  shown  to  de- 
fendant when  the  contract  was  made,  remarks  of  defendant's 
counsel  in  his  argument  to  the  Jury,  commenting  on  plaintUTs 
efforts  to  exclude  such  samples  from  the  observation  and  con- 
sideration of  the  Jury,  are  held  improper;  but  the  trial  court 
having  promptly  suppressed  such  comments,  commanded  coun- 
sel to  confine  himself  to  the  evidence  which  had  been  admitted, 
and  ruled  that  the  Jury  had  no  right  to  infer  what  such  samples 
might  be,  and  having  thereafter  decided  that  plaintiff  was  not 
so  prejudiced  that  a  new  trial  should  be  granted,  this  court  does 
not  deem  such  conduct  of  counsel  a  ground  for  reversal.  List- 
man  Mill  Co.  V.  Miller,  393 

3.  Remarks  of  plaintiff's  counsel  in  argument  to  the  Jury,  referring 

to  his  client's  poverty,  and  other  remarks  apparently  intended 
to  prejudice  and  inflame  the  Jury  against  defendants,  are  criti- 
cised, but  whether  by  themselves  they  would  necessitate  a  re- 
versal is  not  decided.    Lyttle  v.  Goldberg,  613 

4.  In  an  action  against  a  village  for  injuries  from  defects  in  a  side- 

walk of  which  it  was  claimed  the  street  commissioner  had 
actual  notice,  the  reading  to  the  Jury,  by  plaintiffs  counsel  in 
the  course  of  his  argument,  of  sec.  909,  Stats.  (1898),  relating 
to  the  duty  of  street  commissioner,  is  held  not  a  prejudicial 
error.    Bereiter  v.  Abhotsford,  28 

Taking  case  or  question  from  jury.  See  Appeal,  18.  Bbokebs, 
2,  5.  ExEGUTOBS.  Fraud.  Malicious  Prosecution.  Master 
AND  Servant,  19.  Negligence.  Railroads,  4,  6,  7,  9,  16. 
6.  The  construction  of  a  written  contract,  when  not  dependent  upon 
extrinsic  facts  as  to  which  the  evidence  is  conflicting,  is  a  ques- 
tion of  law  for  the  court  Wm.  B.  Merrell  OhemUxil  Co.  v. 
A.  Bpiegel  Co.  272 

<.  The  question  whether  the  maker  of  a  note  owned  by  a  decedent 
was  a  party  to  a  fraud  through  which  a  payment  was  made 
to  the  widow  instead  of  to  the  executor,  so  as  to  preclude  a  re- 
covery by  such  maker  from  the  widow.  Is  held  upon  the  evi- 
dence to  have  been  one  for  the  Jury.  Timlin  and  Sdsbeckeb,  J  J., 
dissent  on  the  ground  that  the  right  to  have  such  question 
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submitted  to  the  Jury  had  been  waived  by  not  including  it  in 
the  fonn  of  special  verdict  presented  to  the  court,  and  other* 
wise.    Paulus  v,  O'Neill,  69 

7.  Where,  under  a  counterclaim  for  damages  in  an  action  for  pur- 

chase price  of  goods,  there  was  evidence  of  breaches  of  the  con- 
tract by  plaintiffs  but  no  evidence  of  damage,  there  was  nothing 
to  submit  to  the  Jury  as  to  such  breaches.    Main  v.  Procknoto, 

279 

Withdratoal  of  evidence  from  consideration  of  jury.  See  Evidence,  10. 

Instructions  to  jury.  See  Appeal,  2,  3.  Criminal  tA.w,  10-16. 
Damages,  4,  5.  Evidbncb,  10.  Masteb  and  Servant,  12,  13^ 
18,  25.    Principal  and  Agent,  3.    Railroads,  11-15. 

8.  Instructions  given  with  reference  to  a  question  submitted  for 

special  verdict  covering  the  matter  of  plaintiff's  contributory 
negligence  or  assumption  of  the  risk  are  held  not  objection- 
able ^LB  informing  the  Jury  of  the  effect  of  their  answer  to  the 
question.    Horn  v.  La  Crosse  Box  Co,  884 

9.  The  fact  that  the  Jury  were  instructed  to  answer  questions  In 

the  special  verdict  one  way  or  another  accordingly  as  they 
adopted  the  "claim  of  the  plaintiff'  or  "the  claim  of  the  de- 
fendants" does  not  necessarily  require  a  reversal  where  it  ap- 
pears that  the  Jury  must  have  understood  the  effect  of  their 
answers  without  any  such  suggestion;  but  such  method  of  In- 
struction is  not  to  be  approved.    Lyttle  v.  Goldberg,  61 J 

10.  Nor  does  a  reversal  necessarily  result  from  the  fact  that  in  re- 

spect to  one  question  the  court  by  mistake  ascribed  plaintiff's 
contention  to  the  defendants,  and  defendants'  to  the  plaintiff. 

lUd, 

11.  Refusal  to  give  a  requested  instruction  as  to  evidence  of  a  con- 

tract is  held  not  to  have  been  error  in  view  of  instructions 
given  and  other  rulings  on  the  subject.  Anderson  v,  Arpin 
H,  L,  Co.  34 

12.  The  Jury  having  been  instructed  that  the  burden   was  upon 

plaintiff  to  prove  that  there  was  a  contract  and  that  it  wa» 
as  claimed  by  him,  and  that  unless  they  found  from  the  pre- 
ponderance of  the  evidence  that  the  minds  of  the  parties  met 
as  to  making  a  contract  and  all  the  terms  thereof  they  should 
find  for  defendant  in  that  regard,  it  is  held  that  the  case  was 
not  submitted  to  the  Jury  on  the  theory  that  a  contract  for  a 
stipulated  rate  of  compensation  was  made  and  that  it  was  for 
them  to  determine  merely  what  that  rate  was.  IMd, 

13.  An  instruction  to  the  Jury  that  as  to  a  certain  question  the 

burden  of  proof  was  upon  the  defendant  was  not  misleading,  the 
Jury  knowing  the  positions  taken  by  the  respective  parties  with 
reference  to  that  question.  Logeman  Bros.  Co.  v.  R.  /.  Preuss 
Co.  122 

14.  Instructions  defining  burden  of  proof  and  preponderance  of  evi- 

dence are  held  not  erroneous  as  being  self-contradictory,  lllogi- 
,     cal,  or  misleading.  Ihid. 

15.  An  instruction  to  the  effect  that  the  Jury  should  find  the  plaintiff 

guilty  of  negligence  if  the  evidence  "satisfies"  them  that  he 
failed  to  exercise  reasonable  diligence,  etc.,  was  not  erroneous 
because  of  the  use  of  the  word  "satisfies,"  it  being  apparent 
that  It  could  not  have  been  misunderstood  by  the  Jury.  McKone 
V,  Metropolitan  L.  Ins,  Co,  24$ 
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Verdict:  Negligible  error  in  amount.    See  Appeal,  14. 
^ame:  In  criminal  action:  Compromise.    See  Criminal  Law,  21. 
Special   verdict.     See   Masteb   and   Servant,   14,   26.     Mcnioipal 
CJORPOKATIONS,  5.    SALES,  4.    Tbial,  6,  8-10. 

16.  A  statement  by  the  trial  judge.  In  submitting  questlonjs  for  a  spe- 

cial verdict  In  an  action  at  law,  that  they  are  submitted  for  the 
purpose  of  aiding  him  to  better  determine  what  the  final  judg- 
ment In  the  case  should  be.  Is  held  not  to  Inform  the  jury  that 
their  verdict  would  be  merely  advisory.  McKone  v.  Metropol- 
itan L,  Ins,  Co.  243 

17.  Refusal  to  submit  In  a  special  verdict  a  question  as  to  whether 

defendant  would  have  suffered  any  loss  If  plaintlft  had  not  been 
guilty  of  negligence,  was  rendered  immaterial  by  answers  to 
other  questions  to  the  effect  that  plaintiff  was  not  negligent 

lUd. 

18.  Where  a  special  verdict  covered  the  question  of  defendant's  negli- 

gence and  Included  a  finding  that  such  negligence  was  the 
proximate  cause  of  plaintiff's  injuries,'  refusal  to  submit  other 
questions  as  to  whether  .the  injuries  were  not  the  result  of  un- 
avoidable accident  was  not  error.    Hocking  v.  Windsor  8.  Co. 

532 

IdT  Itemization  of  unliquidated  damages  by  separate  questions  in  a 
special  verdict  is,  as  a  general  rule,  unnecessary;  and  the  re- 
fusal to  submit  such  separate  questions  in  an  action  for  loss  of 
services  of  an  Infant  son  Is  held  to  have  been  within  the  dis- 
cretion of  the  trial  court    Johnson  v,  8t.  Paul  d  W.  C,  Co.  627 

Judgment.    See  Judgment.  . 

New  trial.    See  New  Trial. 

Trusts  anh   Trustees.      See    Tax   Titles,    3.     Vendor   and    Puii- 

CHASER,   8. 

Vacancy  In  office.    See  County  Judge,  1-3.    Elections,  2. 
Value:  Evidence.    See  Evidence,  2-5.    Railroads,  2. 
Variance.    See  Master  and  Servant,  20. 

VENDOR  AND  PURCHASER  OP  LAND. 
See  Counties,  8.    Covenants.    Deeds.    Mortgages,  1. 

1.  A  bilateral  land  contract  purporting  on  its  face  to  set  out  the 

mutual  undertakings  of  the  parties  is  presumed  to  be  a  com- 
plete expression  of  their  final  contract,  and  this  presumption 
can  be  overcome,  if  at  all,  only  by  the  clearest  proof.  Foster  v. 
Lowe,  54 

2.  A  land  contract  providing  that  if  the  purchaser  shall  fail  to  make 

any  of  the  payments  as  stipulated  the  agreement  "cdiall  be 
thenceforth  utterly  void"  and  all  payments  thereon  forfeited, 
*'subject  to  be  revived  and  renewed  in  writing  at  the  option  of 
the  vendor,  gives  to  the  vendor,  after  such  failure,  the  right  to 
declare  the  contract  at  an  end  or  to  sue  for  the  unpaid  pur- 
chase price  or  for  specific  performance.  Ibid. 

2.  Commencement  of  an  action  for  the  purchase  price  and  filing 
of  the  complaint  is  a  sufficient  declaration  in  writing  of  the 
vendor's  election  that  the  contract  shall  continue  in  force.  Ibid. 

4.  Where  by  the  terms  of  a  land  contract  the  purchaser  agrees  to 
pay  the  whole  price  absolutely  and  the  vendor  promises  that 
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after  such  payment  and  upon  demand  a  conveyance  shall  be 
made,  the  liability  of  the  purchaser  is  absolute  and  no  tender 
of  conveyance  or  showing  of  ability  to  convey  need  either  pre- 
cede or  accompany  the  recovery  of  the  purchase  price.         Ibid. 

(5.  Whether  in  such  a  case  there  might  be  an  equitable  defense  or 
counterclaim  where  It  was  shown  that  the  vendor  had  disabled 
himself  to  convey  and  was  insolvent,  not  determined.]       Ibid. 

6.  The  vendor  In  a  land  contract  who  assigns  the  contract  or  the 

right  to  the  payments  thereunder  holds  the  legal  title  to  the 
land  in  trust  for  the  parties  to  the  contract  or,  upon  completion 
of  the  payments,  for  the  purchaser  alone,  and  such  trust  follows 
the  legal  title  wherever  it  may  go,  except  Into  the  hands  of  a 
bona  fide  holder  for  value.  Ibid, 

7.  Where  the  vendor  In  a  land  contract,  having  the  option  to  de- 

clare the  contract  at  an  end  because  of  default  in  payments, 
assigns  the  contract,  such  assignment  carries  with  it  the  right 
to  exercise  said  option,  and  the  vendor  cannot  thereafter  exer- 
cise it.  Ibid. 

3.  Under  a  complaint  alleging  fraud  in  a  sale  of  land  by  defendant 
to  plaintiff  and  also  a  subsequent  agreement  between  the  par- 
ties by  which  defendant  toek  an  option  upon  the  land  and  was 
to  pay  plaintiff  all  that  he  got  for  it  in  excess  of  a  certain  sum 
and  also  agreed  to  return  the  amount  paid  by  plaintiff  on  the 
purchase  price,  there  was  no  error  In  allowing  plaintiff  to  elect 
upon  the  trial  to  proceed  upon  the  theory  of  a  contract  to  pay 
the  sums  mentioned.    Schamper  v.  Ullrich,  624 

d.  Defendant's  grantor,  a  corporation,  knowing  that  there  was  no 
recorded  conveyance  of  the  title  of  H.,  a  former  owner  of  cer- 
tain parcels  of  unoccupied  land,  but  that  other  persons  were 
executing  conveyances  thereof  as  if  they  owned  them,  obtained 
from  the  heirs  of  H.  a  quitclaim  deed  of  the  lands  for  a  nom- 
inal consideration,  the  agent  of  the  corporation  falsely  repre- 
senting to  said  heirs  that  H.  had  lost  his  title  by  failure  to  pay 
taxes,  and  the  heirs  stating  that  they  had  no  title.  Held,  that 
the  corporation  had  information  sufficient  to  put  an  ordinarily 
prudent  man  upon  inquiry  as  to  the  rights  of  those  claiming 
under  a  prior  unrecorded  conveyance  from  H.,  and  was  there- 
fore not  a  bona  fide  purchaser.  Miaaisaippi  River  L,  Co.  v.  Blue 
Oraaa  L.  Co.  10 

10.  Upon  the  evidence  it  is  held  that  the  defendant  (also  a  corpora- 
tion) when  it  purchased  said  lands  was  chargeable  with  notice 
of  such  unrecorded  deed.  Ibid. 

VENUE. 

1.  A  motion  for  a  change  of  the  place  of  trial,  under  sec.  2621,  Stats. 

(1898),  must  be  based  upon  a  proper  demand  therefor.  Ander- 
aon  V.  Arpin  H.  L.  Co.  34 

2.  The  demand  for  a  change  of  the  place  of  trial  under  sec.  2621, 

Stats.  (1898),  should  be,  in  form,  that  the  trial  be  had  within 
"the  proper  county,"  naming  it  and  stating  why  that  is  the 
only  proper  county  or,  where  there  is  more  than  one  such 
county,  naming  them  and  stating  the  reasons  why  the  action 
Is  properly  triable  therein.  Ibid. 

3.  A  demand  for  a  change  of  the  place  of  trial  to  the  county  in 

which  thd  defendant  corporation  was  situated  and  had  its  prin- 
cipal office  and  place  of  business,  not  stating  that  that  was  "the 
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proper  county"  or  that  the  cause  of  action  wholly  arose  therein, 
was  insufficient  because,  under  sec.  2619,  Stats.  (1.898),  if  the 
cause  of  action  or  some  part  thereof  arose  in  another  county, 
the  action  was  also  properly  triable  in  such  latter  county,  rbid. 

4.  That  part  of  sec.  2625,  Stats.  (1898),  which  provides  that  if  the^ 

application  for  a  change  of  venue  be  made  after  any  continu- 
ance in  the  actiod  obtained  by  the  party  applying  for  such 
change  it  shall  be  granted  only  upon  payment  of  certain  costs, 
but  that  no  costs  for  attendance  of  witnesses  shall  be  included 
if  notice  of  the  application,  etc.,  shall  have  been  served  ten  days 
before  the  commencement  of  the  term,  is  not  applicable  where- 
no  continuance  was  obtained  prior  to  the  application  for  change 
of  venue;  and  in  such  case  fees  for  the  attendance  of  witnesses 
at  that  term  are  a  part  of  the  costs,  if  any,  recoverable  by  the 
prevailing  party.  American  F.  d  F,  Go,  v.  Board  of  Educa- 
tion, 220 

5.  Error  in  denying  an  application  for  a  change  of  venue  on  ac- 

count of  the  prejudice  of  the  Judge  was  cured  or  should  be  dis- 
regarded under  sec.  2829,  Stats.  (1898),  where  such  Judge  on 
his  own  motion  procured  the  transfer  of  the  cause  to  another 
branch  of  the  court,  presided  over  by  another  Judge,  thus  giving 
defendant  the  relief  to  which  he  was  entitled  on  his  application. 
Murphy  v.  State,  420 

6.  In  an  action  by  a  father  for  loss  of  services  of  his  Infant  son 

disabled  through  defendant's  negligence  it  was  stipulated  that 
all  Issues  except  as  to  the  amount  of  damages  should  abide 
and  be  determined  by  the  result  of  an  action  by  the  infant 
based  on  the  same  negligent  acts,  and  that  if  the  infant  should 
recover  in  said  action  the  parties  to  the  action  by  the  father 
should  try  and  submit  the  question  of  the  amount  of  damages 
"in  the  above-entitled  court,"  in  which  the  action  by  the  father 
was  pending.  Afterwards,  in  the  latter  actfon,  defendant  filed 
an  affidavit  of  prejudice  of  the  Judge  for  the  purpose  of  apply- 
ing for  a  change  of  the  place  of  trial  or  the  calling  in  of  another 
Judge,  and  thereupon,  on  defendant's  motion,  the  cause  was 
sent  to  another  court  for  trial.  Held,  that  defendant  could 
not  be  heard  to  dbject  that  the  last-named  court  had  no  Juris- 
diction to  try  the  case  because  of  the  stipulation.  Johnson  v. 
Bt.  Paul  d  W.  Coal  Co.  621 

Verdict.    See  Cbiminal  Law,  21.    Trial,  16-19. 

Vested  Rights.    See  Municipal  Corporations,  3. 

Villages.    See  Courts,  2.    Municipal  Corporations,  5. 

Voir  Dire.    See  Jury. 

Voluntary  Payment.    See  Pt.eadinq,  2. 

Waiver. 

Of  right  to  rescind.    See  Contracts,  12. 

Of  objections  to  charge.    See  Criminal  Law,  11.    Mastes  ani> 
Servant,  14. 

Of  defects  in  process.    See  Justices*  Courts,  2. 

Of  subcontractors'  rights.    See  Liens,  4. 

Of  omissions  from  special  verdict.    See  Master  and  Servant,  14. 

Of  agreement  releasing  damages,  etc.    See  Railroads,  3. 

Of  stipulation.    See  Trial,  1.    Venue,  6. 

Of  right  to  have  question  submitted  to  Jury.    See  Trijll,  6. 
Warranty.    See  Counties,  2.    Sales. 
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WATERS, 

1.  The  common-law  doctrine  as  to  the  right  of  a  landowner  to  pro- 

tect his  premises  from  surface  water  and  to  rid  the  same  there- 
of in  a  reasonable  way,  even  though  consequential  injuries  may 
thereby  be  caused,  to  other  lands,  is  the  law  of  this  state,  sub- 
ject only  to  the  limitation  declared  In  Pettigrew  v,  Evansville^ 
25  Wis.  223,  that  one  landowner  cannot  rightfully  collect  sur- 
face water  on  his  premises  in  a  reservoir  and  then  discharge^ 
the  same  directly  upon  or  near  to  the  lands  of  another  so  that 
It  will  reach  such  lands  in  a  large  volume  to  the  material  in- 
Jury  thereof.    Shaw  v.  Ward,  64B 

2.  The  mere  change  of  the  surface  of  one's  premises  where  rea- 

sonably necessary  to  cause  surface  water  to  flow  therefrom  by 
the  natural  course  of  drainage,  even  to  the  extent  of  causinsr 
It  to  pass  to  adjoining  lands  In  a  ditch,  is  not  an  accumulation 
of  water  and  casting  of  it  upon  adjoining  land  within  the  doo* 
trine  of  Pettigrew  v.  Evansville,  supra.  Ibid* 

Z»  Defendants'  lands  contained  a  basin  or  depression  to  which  sur- 
face waters  from  surrounding  lands  as  well  as  their  own  flowed 
and  In  which,  under  jiatural  conditions,  such  waters  were  to 
some  extent  retained  except  when,  in  periods  of  drouth,  they 
evaporated  or  were  absorbed  into  the  ground.  When  the  wa- 
ters in  the  basin  reached  a  certain  height  they  overflowed 
through  an  old  ditch  or  draw  across  defendants'  lands  and  tha 
lands  of  others  (including  plaintiffs)  to  a  creek  some  distance 
away.  Held,  that  defendants  had  the  legal  right  to  prevent 
such  accumulation  and  retention  of  surface  waters  on  their 
land  by  causing  the  same,  by  such  means  as  were  reasonably 
necessary — such  as  the  digging  of  a  ditch  or  the  deepening  of 
the  existing  one, — ^to  flow  in  the  natural  course  of  drainage  to 
and  upon  adjoining  lands,  and  for  injuries  to  other  lands 
caused  by  their  so  preventing  subsequent  accumulation  of  sur- 
face water  on  their  own  lands  they  are  not  liable.  Ihid^ 

4.  If  there  was  any  liability  in  such  a  case  for  injuries  to  the  lands 
of  plaintiffs  caused  by  the  discharge,  at  the  time  of  openipg  & 
ditch  into  the  basin,  of  the  waters  then  accumulated  therein, 
which  passed  to  plaintiffs'  lands  across  the  lands  of  others  in 
an  artiflcial  drain  for  which  defendants  were  not  responsible 
and  at  a  time  when  plaintiffs  were  in  the  attitude  of  assenting 
to  the  existence  of  such  drain  and  ditch  as  a  town  drain,  such 
liability  is  not  an  Ihdependent  ground  for  equitable  interfer- 
ence nor  enforceable  in  an  action  to  compel  a  restoration  of  the 
former  condition.  Ihid* 

WILLS. 

Contract  to  bequeath:  Consideration:  DeflniteneB$» 

1.  The  privilege  of  naming  a  child  is  a  suflldent  consideration  ta 

support  a  contract  to  bequeath  property  to  the  child.  Free- 
man 17.  Morris,  21ft 

2.  When  the  privilege  of  naming  a  child  has  been  given  by  its  par- 

ents to  a  third  person  in  consideration  of  a  contract  by  the  lat- 
ter for  the  benefit  of  the  child,  the  child  may  afterwards  ratify 
the  transaction  and  enforce  the  contract.  Ibid, 

Vol.181  — 47 
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3.  An  agreement  to  devise  or  bequeath  something  to  a  person,  no 

particular  property  or  sum  being  specified,  is  invalid  for  indefl- 
niteness  and  uncertainty;  and  such  infirmity  is  not  removed  by 
subsequent  statements,  made  to  third  persons  by  the  person  so 
agreeing,  that  ha  was  going  to  bequeath  a  certain  sum,  nor  by 
wills  executed  by  him  containing  a  bequest  of  that  sum,  where 
such  wUls  were  revoked  by  a  later  will  wholly  omittinir  such 
bequest  Ihid. 

Conversion  of  realty  into  money:  Growing  timber:  Election  Jfy  dev- 
isees. 

4.  A  will   directed   the  conversion  of  testator's  real  estate  into 

money,  but  certain  growing  timber  which  had  been  excepted 
from  a  grant  by  him  of  the  land  on  which  It  stood,  not  being 
treated  by  the  executrix  as  the  testator's  property,  was  not  so 
converted.  The  devisees  entered  upon  the  land*  claimed  the 
timber  as  their  property,  and  removed  a  portion  of  it;  and 
some  of  the  devisees  conveyed  their  interests  in  the  timber 
to  another  of  them.  Held,  that  this  was  an  effectual  election 
by  the  devisees  to  treat  and  hold  the  timber  as  real  property. 
Williams  V.  Jones,  Sin. 

WITNESSES. 

Competency,    See  Physicians  and  Suboeons. 

ggaminntion:  Leading  questions. 

A  question  aslced  by  plaintilTs  counsel  of  a  witness  for  plaint- 
iff: "Counsel  [for  defendant]  has  ashed  one  or  two  questions 
...  in  which  it  was  assumed  that  plaintiff  undertook  to  manu- 
facture those  attadmients  and  fit  them  to  the  machine  so  that 
the  machine  would  perform,  or  be  able  to  perform,  the  work 
in  question.  Was  there  such  an  undertaking  on  the  part  of  the 
plaintiff?^  is  held  objectionable  as  leading  and  calling  for  a 
conclusion.    Logeman  Bros.  Co,  v,  R,  J,  Preuss  Co*  122 

Impeachment:  Corroboration,    See  CnnnKA^  Law,  16. 

Fees  for  attendance.    See  Ybnus,  4. 

Words  aitd  Phrasbs. 

As  nearly  as  convenient,  in  statute.    See  Tax  Tinss,  4. 
;  Oaring  for  person.  In  charge  to  Jury.    See  Dahagfs.  4. 

Clerk  of  the  court  of  such  county,  in  statute.    See  Oband  Jubt,  1. 

Consent  to  improvement,  in  statute.    See  Ldcnb,  2. 

Conveyance,  in  statute.    See  Deeds,  2. 

County  officers,  in  constitution.    See  CoNSTiTuno5AL  Law,  2,  4. 

Cumulative  evidence.    See  New  Trial,  2. 

Exception  from  grant.    See  Deeds,  3. 

Excusable  homicide.    See  Homicide,  7.  "" 

Full  and  fair  statement  of  aJl  the  fabts.    See  Haucious  Pbosbcu- 

TION,  3. 

Furnishing,  of  materials,  in  statute.    See  Libnb,  6-7. 
f  Great  prejudice  to  the  owners,  in  statute.    See  Pabtition,  3. 

Holder  in  due  cowrse.    See  Bnxs  and  Notes,  6. 
:  In  court,  in  justice's  docket.    See  Jus'riOEs'  CSoubts,  1. 

Involuntary  killing,  in  statute.    See  Homioidb,  2. 

Justifiable  homicide.    See  Homicids,  6. 

Keeping  the  stock  up,  in  contract    See  Master  and  SsBVAirr,  4. 

Long  account,  in  statute.    See  Reference,  3. 

Municipal  court,  in  constitution.    See  LucrrATiON  of  Actiohs,  1. 
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01>viou8ly  dangerotiB.    See  Masteb  and  Servant,  17. 

Or  (meaning  and),  in  statute.    See  Municipal  Corfobations,  U 

Persons,  In  statute.    See  Corporations,  1. 

Pertains  to  a  county,  in  statute.    See  Quo  Waxbanto,  2. 

Probable  cause.    See  Malicious  Prosecution,  2,  3. 

Required  by  tlte  general  lato,  in  statute.    See  Intoxioatino  Li<^ 

UORS,  3. 

Reservation  from  grant    See  Deeds,  3. 

Sale  of  goods,  in  statute.    See  Frauds,  Statute  of. 

Satisfies  the  Jury,  in  charge.    See  Trial,  15. 

Selected  to  meet  the  u)ants,  etc.,  in  contract    See  Sales,  5. 

Taking  of  property  for  public  uses.  See  Municipal  Ck>BPOKATioNS,  4^ 

Tax  deed  (meaning  valid  ta^  deed),  in  statute.    See  Tax  Trnjs»  9» 

Timber,  in  statute.    :See  Liens,  10,  11. 

Void,  in  contract    See  Vendor  and  Purchaser,  2. 
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